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Jpri/ 11,12, 

KINDERLEY  v.  JERVIS.  j^lp^^ 

SIR  Sandford  Graham  died  on  the  18th  of  September,  The  righu  of 
1852,  intestate,  indebted  on  specialty  and  simple  ^CTeditort 
contract.      He  was  seised  of  considerable  real  estate,  of  an  ancestor 

.  .  1    as  against  the 
WUlcn  descended  es- 
tates are  not 
defeated  by  judgments  entered  up  against  the  heir,  for  his  personal  debts,  before  suit. 

The  3  &  4  Will.  4,  c.  104,  makes  real  estate  "  assets  to  be  administered  in  Courts  of 
Equity"  for  payment  of  simple  contract  debts  of  the  deceased,  and  the  1  &  2  Vict, 
c.  110,  s.  13,  makes  a  judgment  a  charge  on  any  lands  of  which  the  judgment  cre- 
ditor b  seised,  &c ,  or  over  which  he  shall  have  any  disposing  power,  for  his  own 
benefit,  and  it  makes  such  judgment  an  equitable  mortgage  thereon.  Held,  that 
judgments,  entered  up  against  the  heir  for  his  own  debt,  before  any  action  or  suit  by 
the  simple  contract  creditors  of  the  ancestor,  have  no  priority  over  the  simple  contract 
creditors  of  the  intestate,  in  respect  of  the  descended  estate. 

It  was  not  the  object,  nor  is  it  the  operation,  of  the  statute  of  the  3  &  4  Will.  4, 
c.  1 04,  to  make  the  simple  contract  debts  of  a  deceased  person  in  the  nature  of  mort- 
gages or  specific  charges  on  his  real  estate,  but  as  the  statute  makes  the  land  aueti  for 
the  payment  of  his  debts,  these  debts  constitute  a  general  charge  upon  them,  but  not 
so  that  a  bonijide  purchaser  of  the  lands,  from  the  heir  or  devisee,  is  bound  to  see  to 
the  application  of  tne  purchase-money,  as  he  would  be  in  the  case  of  a  particular  mort- 
gage on  any  portion  of  the  lands  themselves. 

The  real  estate  of  a  deceased  person  constitutes  assets,  to  be  administered  in  a  Court 
of  Equity,  according  to  the  priorities  specified  by  the  statute,  and  all  the  incidents  of 
assets  attach  to  it,  and,  consequently,  such  assets  are  liable,  in  the  first  place,  to  pay 
the  debts  of  the  deceased  debtor,  and  subject  thereto,  they  belong  to  his  devisee  or 
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1856.        which  descended  on  his  heir  at  law,  the  Defendant  Sir 
^■^^"^'^'^       Sand/ord  Graham. 

KiNDERLET 
V. 

Jervib.  At  the  death  of  the  intestate,  and  subsequently,  judg- 

ments were  entered  up  against  the  Defendant  Sir  Sand- 
ford  Graham,  which,  being  duly  registered  in  the  office 
of  the  Senior  Master  of  the  Court  of  Common  Pleas, 
became  charges  on  his  real  estate  under  the  1  &  2  Vict. 
c.  110,8.  13. 

This  bill  was  filed,  on  the  2nd  March,  1854,  by  the 
Plaintiff,  on  behalf  of  himself  and  the  other  creditors 
of  the  intestate,  and  a  decree  was  made  on  the  15th  of 
March,  1855,  for  taking  the  accounts  and  for  inquiring 
as  to  the  incumbrances  affecting  the  real  estate  of  the 
intestate. 

The  case  came  on,  upon  the  chief  clerk's  certificate, 
when  some  of  the  judgment  creditors  of  the  heir  insisted 
that  their  judgment  charges  had  priority  over  the  simple 
contract  debts  of  the  testator.  The  question  principally 
depended  on  the  true  construction  of  the  statutes  of  the 
3  &  4  Will  4,  c.  104,  and  the  1  &  2  Vict.  c.  110,  and  it 
will,  therefore,  be  convenient  to  state  them  shortly,  in 
the  first  instance. 

The  3  &  4  Will.  4,  c.  104,  intituled  "  An  Act  to  render 
Freehold  and  Copyhold  Estates  Assets  for  the  Pay- 
ment 

heir  at  law,  but  the  devisee  or  heir  at  law  takes  no  beneficial  interest  therein,  except 
subject  to  and  after  payment  of  the  debts  of  the  deceased  testator  or  ancestor. 

By  the  I  &  2  Vict,  c.  110,  s.  13,  the  legislature  meant,  that  a  judgment  was  to 
operate  on  all  lands  and  interest  in  lands  over  which  the  debtor  might  have  a  disposing 
power,  for  his  own  benefit,  without  committing  a  breach  of  duty,  that  is,  over  which 
ne  had  a  right,  at  law  or  in  equity,  to  consider  himself  the  beneficial  owner.  The  in- 
troduction of  such  words  as  *'  honestly"  or  "  without  committing  a  breach  of  duty" 
appears  to  be  superfluous,  for  they  are  necessarily  to  be  understood  as  forming  a 
part  of  the  clause. 

ObMrvationa  on  Watts  v.  Porter,  3  EllU  <$•  B.  743. 
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ment  of  Simple  and  Contract  Debts/'  is  as  follows: —  1856. 
*'  Whereas  it  is  expedient  that  the  payment  of  the  debts 
of  all  persons  should  be  secured  more  effectually  than 
is  done  by  the  laws  now  in  force ;  be  it  therefore  en- 
acted,**  &c.y  that  ''  when  any  person  shall  die  seised  of 
or  entitled  to  any  estate  or  interest  in  lands/*  ^'  which  he 
shall  not  by  his  last  will  have  charged  with  or  devised 
subject  to  the  payment  of  his  debts,  the  same  shall  be 
assets,  to  be  administered  in  Courts  of  Equity,  for  tliepay^ 
ment  of  the  just  debts  of%\ic\\  persons,  as  well  debts  due 
on  simple  contract  as  on  specialty ;  and  that  the  heir  or 
heirs  at  law,  customary  heir  or  heirs,  devisee  or  devisees 
of  such  debtor  shall  be  liable  to  all  the  same  suits  in 
equity  at  the  suit  of  any  of  the  creditors  of  such  debtor, 
whether  creditors  by  simple  contract  or  by  specialty,  as 
the  heir  or  heirs  at  law,  devisee  or  devisees,  of  any  per- 
son or  persons  who  died  seised  of  freehold  estates  was 
or  were  before  the  passing  of  this  act  liable  to  in  respect 
of  such  freehold  estates,  at  the  suit  of  creditors  by  spe^ 
cialty  in  which  the  heirs  were  bound:  provided  always, 
that  in  the  administration  of  assets  by  Courts  of  Equity, 
under  and  by  virtue  of  this  Act,  all  creditors  by  spe- 
cialty, in  which  the  heirs  are  bound,  shall  be  paid  the 
full  amount  of  the  debts  due  to  them,  before  any  of  the 
creditors  by  simple  contract  or  by  specialty,  in  which 
the  heirs  are  not  bound,  shall  be  paid  any  part  of  their 
demands/' 

The  1  &  2  Vict,  c.  1 10,  s.  13,  enacts,  that  a  judgment 
entered  up  against  any  person  "  shall  operate  as  a 
charge  upon  all  lands,"  &c.  **  of  or  to  which  such  person 
shall,  at  the  time  of  entering  up  such  judgment  or  at 
any  time  afterwards,  be  seised,  possessed  or  entitled,  for 
any  estate  of  interest  whatever,  at  law  or  in  equity, 
whether  in  possession^  reversion,  remainder  or  expec- 
tancy, or  over  which  such  person  shall,  at  the  time  of 

B  2  entering 


1856. 


KlMDERLET 
V. 

Jervib. 
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entering  up  such  judgment  or  at  any  time  afterwards, 
have  any  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit," 
&c.  &c.;  "  and  that  every  judgment  creditor  shall  have 
such  and  the  same  remedies,  in  a  Court  of  Equity, 
against  the  hereditaments  so  charged  by  virtue  of  this 
Act,  or  any  part  thereof,  as  he  would  be  entitled  to  in 
case  the  person  against  whom  such  judgment  shall  have 
been  so  entered  up  had  power  to  charge  the  same  here- 
ditaments,  and  had,  by  writing  under  his  hand,  agreed  to 
charge  the  same  with  the  amount  of  such  judgment  debt 
and  interest  thereon." 


Mr.  R,  Palmer,  Mr.  Follett  and  Mr.  Osborne,  for  the 
Plaintiff.  The  simple  contract  debts  of  the  intestate  are 
payable  out  of  his  real  estate,  in  priority  of  the  judg- 
ment creditors  of  the  heir.  To  hold  the  contrary,  would 
be  to  produce  the  absurd  result  of  paying  one  man's 
debts  out  of  another  man's  estate : — to  apply  the  an- 
cestor's estate  in  paying  his  heir's  debts  in  priority  of  his 
own,  and  thus  the  judgment  debts  of  the  heir,  entered 
up  prior  to  the  ancestor's  death,  would,  immediately  on 
such  death,  become  a  charge  on  the  descended  real 
estate,  so  as  to  defeat  the  creditors  of  the  ancestor  him- 
self. But  such  is  not  the  law,  for  the  heir  is  only  en- 
titled to  take  beneficially,  by  descent,  that  which  remains 
after  paying  all  the  debts  and  obligations  of  the  ancestor ; 
if  so,  those  claiming  as  judgment  creditors  of  the  heir 
can  take  no  more  than  the  debtor  himself. 


The  statute  of  the  3  &  4  Will  4,  c.  104,  differs  in  its 
form  from  the  previous  Acts,  which  made  the  heir  and 
devisee  liable  in  respect  of  the  lands  descended  or  de- 
vised. Here  the  language  is : — "  shall  be  assets  to  be 
administered  in  Courts  of  Equity  for  the  payment  of  the 
just  debts.*'    This  constitutes  the  real  estate  "  assets  to 

be 
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be  adminiBtered^'  in  equity,  and  an  equitable  charge  is 
thereby  attached  on  the  assets  themselves,  which  the 
heir  is  bound  to  give  effect  to.    The  Court  would  attach 
and  sell  those  assets,  and  grant  an  injunction  against 
the  heir,  to  prevent  their  being  misapplied,  so  as  to  defeat 
the  rights  given  by  the  statute  to  the  creditors  of  the 
ancestor.    Thus,  in  Price  v.  Price  (a),  the  Vice-Chan- 
cellor  of  England  held,  that  the  Court  had  jurisdiction 
to  order  the  real  estates  of  a  deceased  debtor  to  be  sold 
for  the  payment  of  his  debts  in  a  suit  for  the  adminis- 
tration of  his  estate,  though  instituted  not  by  a  creditor, 
but  by  the  heir  and  the  next  of  kin  of  the  deceased. 


1866. 

KiNDBRLST 

Jervii. 


The  same  question  which  had  been  decided  in  Price 
V.  Price  was  subsequently  discussed  in  Rodney  v.  Rod- 
ney (b),  and  the  Vice-Chancellor  pronounced  a  judgment 
which  was  substantially  the  same  as  his  judgment  in 
Price  v.  Price. 

In  Pimm  v.  Insall{c),  where  the  personal  estate  of  a 
debtor  was  insufficient  to  discharge  all  his  debts,  it  was 
held,  that  the  right  of  his  simple  contract  creditors  to 
have  their  debts  satisfied  out  of  his  real  estate,  which 
had  descended  to  his  heiress  at  law,  was  not  defeated 
by  articles  executed  by  her  while  still  a  minor,  pre- 
viously to  and  in  contemplation  of  her  marriage.  There 
Lord  Cottenham  says: — ''This  case  on  the  articles  is 
simply  that  of  an  agreement  by  an  infant  heir  on  mar- 
riage, never  carried  into  effect.  It  is  too  late  to  contend 
that  such  a  contract  is  binding ;  how,  then,  can  such 
an  agreement  defeat  the  claims  of  creditors  which  ex- 
isted at  the  time  it  was  entered  into  ?    There  is  neither 

sale 


(a)  15  SimOMy  484. 
(6)  16  Simoru,  307. 


(c)  7  Hare,  193,  and  1   EaU 
Sf  IW/^,  487,491. 
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sale  nor  alienation;  and,  notwithstanding  the  well- 
founded  observations,  as  to  the  law  treating  the  heir  as 
liable  to  the  ancestor's  debts  to  the  extent  of  the  assets 
descended,  and  not  the  land  itself  as  liable,  it  is  certain 
that  this  Court  gives  to  the  creditors  the  benefit  of  their 
rights  by  selling  the  land  itself.*' 


Lord  St.  Leonards  considered  that  the  statute  consti- 
tuted a  charge  on  the  real  estate.  This  appears  from 
Hiam^'j Devisees'  case  ((2)  where  a  question  arose  whether 
the  devisee  of  a  deceased  shareholder  was  liable  to  be 
placed  on  the  list  of  contributories.  Lord  St.  Leonards, 
speaking  of  the  3  &4  Will  A,  c.  104,  says: — "That  statute 
is  somewhat  ambiguously  framed  ;  but  its  true  construc- 
tion, in  my  opinion,  is  such  as  to  comprehend  debts  of 
every  description,  as  charges  on  real  estate,  whether  so 
charged  by  will  or  not."  "  In  my  opinion,  the  object  of 
the  legislature,  and  of  the  Act,  was  to  create  a  charge 
of  debts  on  real  estate,  where  no  such  charge  had  been 
made  by  will,  and  I  do  not  think  that  such  charge  was 
intended  to  be  restricted  only  to  those  debts  by  specialty, 
where  the  heirs  were  bound." 


Not  only  is  the  real  estate  chargeable  in  the  hands  of 
the  heir,  but  in  Evans  v.  Brown  (b),  Lord  Langdale  held, 
that  freeholds  which  had  escheated  were,  as  against  the 
lord  claiming  by  escheat,  assets  for  the  payment  of  the 
testator's  debts ;  and  Vice-Chancellor  Wigram,  in  Vis- 
count Downe  v.  Morris  (c),  expressed  his  determination 
to  follow  that  decision,  considering  that  the  statute  bad 
made  the  real  estate  assets  for  payment  of  the  debts^ 
into  whomsoever's  hands  they  might  come ;  Hughes  v. 

Wells, 

(a)  2  De  G.,  M.  if  G.  366.  (6)  5  Beav.  114. 

(c)  3  Hare,  p.  400. 
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Wells  (a);  Rogers  v,  Mauleifi),     So  where  the  mort-        1866. 
gagor  in  fee  dies  without  heirs,  and  there  is  no  escheat, 
the  mortgagee  holds  subject  to  the  mortgagor's  debts ; 
Beale  v.  Sytnonds  (c).  Jeevw, 

We  do  not  dispute  that  the  heir  might  sell  or  mort- 
gage the  descended  estate  for  a  sum  of  money  paid 
down,  for  then  the  purchaser  or  mortgagee  might  bond 
fide  believe  that  the  money  would  be  properly  applied 
in  payment  of  the  debts  of  the  testator,  but  a  judgment 
against  the  heir  is  not  such  an  alienation  as  will  defeat 
the  intestate's  creditors*  The  judgment  could  not  be 
put  higher  than  an  equitable  mortgage,  and  it  has  been 
decided  by  Vice-ChaQcellor  Kindersley  that  an  equitable 
mortgage  for  the  heir's  own  debt  will  not  prevail  against 
the  creditors  of  the  ancestor.  This  was  decided  in  Carter 
V.  Sanders  {d),  where  the  deviseea  and  co-heirs  had  de- 
posited the  tiile  deeds  of  the  ancestor's  estate  as  a  secu- 
rity for  their  own  debt,  and  the  question  was,  whether 
the  deposit  was  to  prevail  against  the  ancestor's  credi- 
tors. It  was  argued,  that  '^the  real  estate  had  been 
disposed  of  by  the  heiresses  at  law  of  the  testatrix ;  and 
that  if  there  was  any  remedy,  it  was  against  them  and 
not  against  the  purchaser,  who  was  not  to  be  disturbed." 
But  the  Vice-Cbancellor  Kindersley  held,  that  the  rights 
of  the  creditors  had  not  been  interfered  with,  observing, 
**  the  personal  representative  of  a  creditor  cannot,  it  is 
true,  pursue  the  title  deeds  in  the  hands  of  an  alienee, 
where  the  heir  has  conveyed  the  legal  estate,  or  all  the 
interest  the  heir  had ;  but  that  principle  does  not  apply 
to  a  case  where  the  deeds  were  merely  deposited  with  a 
creditor  for  advances." 

Secondly, 

(a)  9  Hare,  749.  (c)  16  Beav.  406. 

(6)  1  Younge  Sf  C,  C.  C.  4.  {d)  2  Drewry,  248,  256. 
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1866.  Secondly,  under  the  1  &  2  Vict,  c,  110,  8.  13,  a  judg- 

ment creditor  is  entitled  to  no  more  than  his  debtor,  for 
be  claims  under  him,  and  the  heir  is  only  entitled  to  the 

Jervib.  real  estate  which  may  remain  after  fulfilling  his  ances- 
tor's obligation ;  Whitworth  v.  Gaugain  (a) ;  Brearcliff 
V.  Dorrington{b)\  Dunster  v.  Lord  Glengall{c). 

In  Watts  V.  Porter  (d)j  the  Court  held,  that  a  judg- 
ment debtor,  by  obtaining  a  charging  order,  and  giving 
notice  to  the  trustees  of  a  fund,  obtained  a  priority  over 
a  prior  assignee  who  had  neglected  to  give  notice  ;  but 
the  Court  were  divided,  and  the  decision  was  disapproved 
of  in  Beavan  v.  The  Earl  of  Oxford  {e).  The  statute, 
therefore,  though  general  in  its  terms,  must  in  its 
construction  be  restricted  within  some  reasonable  limits. 
Thus  it  does  not  supersede  the  provisions  of  the  Regis- 
try Acts;  Johnson  v,  JIoldswortk{f);  or  the  policy  of 
the  law  prohibiting  a  clergyman  from  charging  his  be- 
nefice; Hawkins  v.  Gather  cole  {g)^  reversed  by  the 
Lords  Justices  (A). 

A  judgment  entered  up  against  the  heir  adversely 
cannot  be  said  to  be  an  alienation  by  him  (t). 

Strong  hill  v.  Anstey  (A)  was  also  referred  to. 

Mr.  Bagshawe  and  Mr.  Beavan^  for  Sir  R.J.  Harvey 
and  others,  whose  judgment  was  obtained  in  1863,  this 
suit  having  been  instituted  in  1864;  and  Mr.  Bask,  Mr. 
Tripp,  Mr.   Cory,  Mr.  Southgate,  Mr.  Giffard,  Mr. 

Jervis, 

(a)  3  nare,U6,  and  1  PhUlips,  (/)  I  Simons  ( J^^.  S.)  106. 

728.  (g)  Ibid.  63. 

(6)  4  De  Get  *  Sm,  122.  (h)  6  De  G.,  M.  Sf  G,  1. 

(c)  3  Irish  Ch.  Sf  Com.  Law  (i)  See  Ex  parte   Morton,  5 

Rep.  47.  Vesey,  449. 

{d)  3  Ellit  if  B.  743.  (k)  1  De  G.,  M.  4-  G.  635* 

(«)  25  L.  J.,  Ch.  299. 
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JerviSf  Mr.  Roupell,  Mr.  Amphlett  and  Mr.  Morris^  for 
other  judgment  creditors. 

The  simple  contract  creditors  of  the  intestate  have  no 
lien  or  charge  on  the  descended  estate  for  the  payment 
of  their  debts,  until  they  have  obtained  a  judgment  or 
decree  in  their  favour;  in  the  meanwhile  the  heir  has  an 
absolute  power  of  disposition  over  them.  The  real  es- 
tates of  the  ancestor  were,  in  his  lifetime,  free  from  any 
charge  or  lien  in  favour  of  his  simple  contract  creditors, 
and  they  descended  on  his  heir  equally  free,  and  could 
only  be  made  available  for  the  ancestor's  debts  by  the 
same  means  as  they  could  in  the  life  of  the  ancestor, 
namely,  by  a  judgment  recovered  or  by  a  decree.  The 
heir  became  personally  liable  for  the  ancestor's  obliga- 
tion in  respect  of  the  assets  which  he  had  by  descent, 
but,  in  the  meanwhile,  he  had  the  same  power  as  his 
ancestor  had  to  alien  or  charge  the  descended  estate  in 
any  manner  he  pleased,  and  no  case  can  be  found  of  an 
injunction  before  decree  to  restrain  the  heir  from  dealing 
as  he  chose  with  the  descended  estate.  The  distinction 
between  the  liabilities  of  an  executor  and  personal  assets 
and  the  heir  and  the  real  assets  by  descent  has  always 
been  most  marked  (a).  The  former  is  a  mere  trustee ; 
the  personal  estate  is  a  trust  fund  which  he  is  to  admi- 
nister; but  the  heir  has  never  been  considered  a  trustee, 
nor  has  the  descended  estate  ever  been  considered  held 
subject  to  a  trust  for  the  ancestor's  creditors. 


1856. 


In  the  lifetime  of  the  late  Baronet  none  of  his  cre- 
ditors had  any  charge  or  lien  on  his  estate,  but  they 
might  have  acquired  one  by  taking  proper  proceedings, 
and  by  obtaining  a  judgment.  They  are  therefore  bound 
to  shew,  clearly,  by  what  means,  at  the  death  of  the  an- 
cestor, 

(a)  Davy  y.  Pepyi,  2  Plowd.  440< 
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cestor,  they  acquired  a  lien  or  charge  on  bis  real  estates, 
which  it  is  admitted  they  had  not  previously. 

By  the  common  law,  and  before  the  Statute  of 
Westminster  the  Second,  there  was  no  remedy  against 
the  heir  even  for  a  judgment  recovered  against  his  an- 
cestor (a),  nor  was  the  heir  answerable  for  his  ancestor's 
specialties,  unless  the  ancestor  had  bound  his  he\r{b), 
which  expression  shews  that  the  heir,  and  not  the  estate, 
was  bound  (c).  The  heir  was  bound  in  his  character  of 
heir,  and  he  became  the  debtor  (</).  The  land  could 
only  be  reached  by  legal  proceedings,  and  in  the  mean- 
while he  had  the  same  power  of  alienating  or  charging 
the  estate  as  his  ancestor  had. 

The  nature  of  the  liability  of  the  heir  (c)  is  stated  by 
Lord  Macclesfield  in  Coleman  v.  Winch  (f).    He  says : — 


(a)  See  Bcn^r  t.  Rivets  8 
Bulst.  318,  320,  and  14  Vintr*s 
Abr.tiL  ''Heir'(B.2.)pL3. 

{b)  Tbe  heir  is  in  representa- 
tion, in  point  of  taking  by  inherit- 
ance/* eadem  pentona  cum  anteces- 
More,**  *'  No  man  can  charge  bis 
heir  but  as  a  part  of  himself,  and 
therefore  beginning  with  himself." 
Gates  V.  Fritk,  Uobart,  130. 

(r)  So  in  the  analogous  case  of 
Warrantk  the  terms  used  were 
'*  Ego  tt  heredes  tnei  vnwrantixa- 
bimus.**     LitU  s.  733. 

{d)  See  the  obsefratioDs  of 
Lord  HardtoickCf  in  Kinaslon  v. 
Clitrk,  2  Atk,  p.  205,  citing 
Flowdtn,  440. 

(e)  The  liability  of  the  heir 
was  by  the  common  law,  and  not 
under  the  Statute  of  Westmin- 
ater  2.  In  Harberfs  case  (3  Co/ice, 
11  b),  after  stating  that,  at  the 
common  law,  neither  tbe  body  of 
the  Defendant,  nor  his  lands,  were 
liable  to  be  taken  in  execution,  but 
only  his  goods  and  chattels,  and 
com,  and  the  like  present  profit 


"The 

which  shall  grow  upon  the  land, 
under  a  levari  facias  and  sl  fieri 
faciat,  and  after  referring  to  the 
Statute  of  Westminster  2,  giving 
the  writ  oftleeii^  Lord  Coke  pro- 
ceeds, *'  But  m  debt  against  the 
hdr  upon  an  obligation  made  by  his 
ancestor,  the  Plaintiff,  by  the  com- 
mon laWf  should  have  all  the  land 
which  descended  to  him  in  execu- 
tion against  him  (see  Plowden,  p. 
410);  and  yet  he  should  not  have 
execution  of  any  part  of  the  land 
against  the  father  himself;  but 
the  reason  thereof  was,  because 
the  common  law  gave  an  action 
of  debt  against  tbe  heir ;  and  in 
such  case,  if  he  should  not  have 
execution  of  the  land  against  the 
heir,  he  could  have  no  huh  of  his 
action ;  for  tbe  eooda  and  chattels 
of  the  debtor  do  belong  to  his 
exeoHtors  or  administrators ;  and 
80  for  necessity,  in  such  case  only, 
land  was  liable  to  execution  of 
the  debt  of  a  common  person  at 
the  common  law." 
(/)  1  P.  W.  776. 
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^  The  bond  of  the  ancestor  wherein  the  heir  is  bound,       1856. 
becomes,  upon  the  ancestor's  death,  the  heir's  own  debt,      ^-^^v-*^ 
for  which  he  is  suable  in  the  debet  and  detinetJ*  The  Lord    ^^"'^f*"^ 
Chancellor  (a)  further  said,  ''that  the  law  of  England,       Jervm. 
in  suits  against  heirs,  imitated  the  civil  law,  where  an 
heir  sued  by  a  bond  creditor  is  sued  as  for  his  own  debt 
in  the  debet  and  detinet,  and  is  primd  facie  supposed  to 
have  assets,  but  that  the  heir  might  discharge  himself 
by  saying,  that,  at  the  time  of  the  writ  brought,  he  had 
no  assets,  or,  if  he  has  assets  descended,  may  shew 
those  assets,  of  which  the  Plaintiff  may,  if  he  pleases, 
take  judgment ;  and  that  in  case  the  heir  aliened  before 
action  brought,  though  at  law  there  was  no  remedy 
against  him,  yet  in  equity  he  was  responsible  for  the 
▼alue  of  the  land  aliened ;  but  now  the  heir  is  made 
liable  at  law  (b)  for  the  value  of  the  assets  he  has  aliened." 

Sir  Z.  Sfiadwell,  in  Spackman  v.  TimbreU(c),  ex- 
pressed the  same  opinion  as  to  the  liability  of  the 
heir  and  the  descended  estate,  both  at  common  law  and 
under  the  statutes.  He  says : — "  The  common  law  and 
the  statutes  3  &  4  Will  k  M.  c.  14,  and  47  Geo.  3, 
sess.  2,  c.  74,  do  not  charge  the  real  assets  descended 
or  devised  with  the  debts  of  the  ancestor,  but  make  the 
heir  or  devisee  liable  personally  to  answer  for  the  value 
of  the  assets." 

Lord  Langdale's  language  on  the  subject  is  very  pre- 
cise in  Rickardsonv,  Jlorton(d): — "  It  is  clear,  that  the 
specialty  creditors  of  Sir  Watts  Horton  might,  on  his 
death,  by  adopting  the  proper  proceedings,  have  obtained 
payment  out  of  his  real  estates ;  but  it  is  equally  clear 
that  the  bond  debts  did  not  of  themselves  constitute  a 
lien  or  charge  upon  those  estates.    The  estates  might 

have 

(a)  1  P.  W.  777.  (c)  8  Sinum,  p.  259. 

(6)  By  3  &  4  FF.  &  iH.  c.  14.  (d)  7  Bern,  p.  121. 


12  CASES  IN  CHANCERY. 

1856.  have  been  made  available:  the  heir,  to  the  extent  of 
assets,  was  bound  to  pay  the  specialty  debts."  On  a  sub- 
sequent day  Lord  Langdale  observed  (a) : — "  Debts  by 
specialty  in  which  the  heirs  are  bound  constitute  no  lien 
or  charge  upon  the  land,  either  in  the  hands  of  the 
debtor  or  of  his  beir.  Notwithstanding  the  existence  of 
such  debts,  the  debtor  himself  may  alienate  the  land,  or 
he  may,  by  will,  make  it  equitable  assets,  thereby  pre- 
venting its  exclusive  application  to  the  payment  of  spe- 
cialty debts,  or,  as  Lord  C.  J.  Willes  says,  he  may  devise 
it  for  the  payment  of  a  particular  debt  on  simple  con- 
tract, and  so  withdraw  it  from  specialty  creditors  alto- 
gether. By  taking  proper  proceedings,  the  specialty 
creditors  may  obtain  payment,  out  of  the  descended  or 
devised  real  estate  in  the  hands  of  the  heir  or  devisee; 
but  if  such  proceedings  are  not  taken,  the  heir  or  devisee 
may  alienate,  and  in  the  hands  of  the  alienee,  the  land  is 
not  liable,  though  the  heir  or  devisee  remains  personally 
liable,  to  the  extent  of  the  value  of  the  land  alienated. 
The  heir,  being  named  in  the  obligation,  is  con- 
sidered to  be  himself  a  debtor,  not  indeed  a  debtor 
liable  to  pay  the  debt  under  all  circumstances,  but  liable 
to  the  extent  of  the  value  of  the  real  estate  descended, 
and  he  is  not  restrained  from  alienation ;  but  after  the 
alienation,  he  is  personally  liable  to  pay  his  ancestor's 
debts,  to  the  amount  of  the  value  of  the  land  he  has 
aliened/' 

But  it  is  said  that  the  words  of  the  3  &  4  Will.  4, 
c.  104,  "  shall  be  assets  to  be  administered  in  Courts  of 
Equity  for  the  payment  of  the  just  debts/'  constitute  a 
charge  on  the  real  estate,  or  something  equivalent  to  it. 
Such  is  not  the  natural  meaning  of  these  words ;  the 
simple  meaning  is,  that  the  lands  shall  be  **  assets  by 
descent"  for  payment  of  the  debts,  terms  well  known  at 

common 

(a)  7  Beav.  123. 
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common  law  (a);  but  they  shall  be  administered  (i,e.  1856. 
after  a  decree  or  judgment)  in  equity,  for  the  benefit  of 
all  the  creditors,  and  not  at  law.  Again,  the  heir  is 
only  made  liable  to  the  same  suits  in  equity  as  he  was  Jtavi*- 
before  liable,  at  the  suit  of  specialty  creditors ;  to  hold 
that  his  estate  was  charged  would  extend  that  liability. 
But  these  very  words  have  received  a  judicial  construc- 
tion, and  it  is  important  to  remark  that  they  are  precisely 
the  same  as  those  used  in  the  47  Geo.  3,  c.  74.  It  has  been 
held,  that  the  same  words  in  this  Act  created  no  general 
lien  or  charge  of  debts  on  the  lands.  If  it  had  been  other- 
wise, it  would  have  released  purchasers  from  the  heir 
from  seeing  to  the  application  of  their  purchase-money 
in  payment  of  the  legacies  charged  on  the  real  estate. 
The  question  arose  in  Horn  v.  Horn(b),  and  it  was  held, 
that ''  where  legacies  were  charged  upon  the  real  estates 
of  a  trader,  and  his  devisee  and  executor  sold  part  of 
the  real  estates  before  the  debts  were  paid ;  the  pur- 
chaser, notwithstanding  the  47  Geo.  3,  c.  74,  was  liable 
to  see  his  purchase-money  applied  in  payment  of  the 
legacies."  Sir  John  Leach  observed  : — "  The  only  effect 
of  the  statute  47  Geo.  3,  sess.  2,  c.  74,  is  to  render  the 
heir  and  devisee  of  a  trader  liable  to  the  same  suits  in 
equity,  at  the  suit  of  a  simple  contract  creditor,  as  they 
were  before  liable  to  at  the  suit  of  a  specialty  creditor, 
where  the  heir  was  bound." 

The  statute  in  question  (3  &  4  Will.  4,  c.  104),  in  the 
same  words,  must  receive  the  same  construction,  and 
the  effect  must  be  the  same,  as  that  stated  by  Sir  John 
Leach,  omitting  the  words  **  of  a  trader." 

The  same  point  was  decided  upon  the  same  statute 

(47 

(a)  SeeBrooke^sAbr,tit.**As'      par  Di$c."  and  29  Car.  2,  c.  3, 
tels  per  Discent ;"  Roll.  Abr,  iU.      b.  1 0. 
''Anet»r  FUzh.  Abr.  tit.  '*Auets  (6)  2  Sim.  4-  St.  448,  451. 
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1856.  (47  Geo.  3,  c.  74),  by  Sir  L.  Shadwell,  in  Spackman  v. 
Timbrell(a),  There  the  ancestor,  being  a  trader,  devised 
his  real  estate  to  his  eldest  son  in  fee,  who  settled  it  on 

Jbrvis.  hig  marriage.  The  debts  of  the  trader  were  left  un- 
paid, and  the  son  afterwards  became  bankrupt.  The 
unpaid  creditors  thereupon  claimed  priority  over  the 
settlement,  but  the  Vice-Chancellor  of  England  said : — 
"  The  common  law  and  the  statutes  3  &  4  Will.  &  M. 
c.  14,  and  47  Gto.  3,  sess.  2,  c.  74,  do  not  charge  the 
real  assets  descended  or  devised  with  the  debts  of  the 
ancestor,  but  make  the  heir  or  devisee  liable,  personally, 
to  answer  for  the  value  of  the  assets."  And  Sir  E,  Sug^ 
den,  after  referring  to  this  decision  in  Spackman  v.  Tim- 
6reZ/,  adds  (i) :— "  The  3  &  4  Will.  4,  c.  104,  which  makes 
freehold  and  copyhold  estates  liable  to  simple  contract, 
as  well  as  specialty  debts,  would,  no  doubt,  receive  the 
same  construction^" 

Several  statutes  have  passed  extending  the  rights  of 
creditors,  but  none  of  them  have  altered  the  nature  of 
the  liability  of  the  heir  or  the  principles  applicable ;  and 
none  of  them  have  specifically  charged  the  assets  by  de- 
scent with  the  debts  of  the  ancestor,  which  would  have 
been  the  case  if  such  had  been  the  intention.  The  heir 
has  been  made  chargeable  for  trust  estates  and  estates 
pur  outer  vie{c)  (29  Car.  2,  c.  3,  ss.  10  and  12).  Devi- 
sees, who  by  the  common  law  were  not  liable  (shewing 
that  the  estates  themselves  were  not  chargeable),  have 
been  made  liable  to  the  extent  of  the  estates  devised, 
similarly  to  the  heir  (3  &  4  Will.  &  Mart/y  c.  14,  ss.  2,  3, 
7) :  the  heir  has  been  made  answerable  for  the  value  of 
descended  land  sold  before  action  brought  (s.  5).  By 
Sir  Samuel  Romilly's  Act  (47  Geo.  3,  c.  74),  the  real 

estates 

(a)  8  Sim,  253.  153. 

(6)  3  Vend.  ^  P.  (10th  ed.)  (c)  Sfymor'f  cafe,  10  ilep.  98  a. 
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estates  of  traders  are  made  ''  assets  to  be  administered 
in  Courts  of  Equity  for  the  payment  of  all  just  debts ;" 
BDd  the  last  Act  (3  &  4  Will.  4,  c.  104)  enacts,  that  in 
all  cases  real  estate  *'  shall  be  assets  to  be  administered 
in  Courts  of  Equity  for  the  payment  of  just  debts ;"  and 
that  the  heir  shall  be  liable  to  the  same  suits  in  equity 
as  before  the  Act  he  was  liable  to  specialty  creditors. 
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Prior  to  the  3  &  4  Will.  4,  c.  104,  the  simple  contract 
creditors  had  no  remedy  whatever  against  the  real  estate 
of  the  testator,  except  in  the  case  of  traders  ;  and  it  is 
clearly  settled,  that  prior  to  that  statute  the  heir  could 
alien,  charge  or  settle  the  descended  estate,  even  for 
his  own  benefit. 

In  Mathews  v.  Jones  (a),  a  marriage  settlement  of  the 
ancestor's  estate  by  the  heir,  who  was  also  devisee,  was 
supported  against  a  bond  creditor  by  the  ancestor.  In 
Spachman  v.  !nmbrell(b),  a  trader,  indebted  by  specialty 
and  simple  contract,  devised  freehold  estates  to  his  son 
in  fee.  The  son,  on  his  marriage,  settled  the  estates  on 
his  wife  and  children,  and  afterwards  died.  It  was  held, 
that  the  3  &;  4  Will,  k  Mary,  c.  14,  and  the  47  Geo.  3, 
sess.  2,  €•  74,  did  not  charge  the  real  assets,  descended 
or  devised,  with  the  ancestor's  debts,  but  made  the  heir 
or  devisee  personally  liable,  to  the  value  of  the  assets ; 
and,  therefore,  that  the  son's  widow  and  children  were 
entitled  to  hold  the  estates,  discharged  from  the  debts 
of  the  father. 


In  Richardson  v.  Horton  (c),  the  settlement  by  the 
heir,  upon  his  marriage,  of  the  ancestor's  estates  was 
supported  against  the  claims  of  the  specialty  creditors  of 
such  ancestor.     In  that  case  the  ancestor  died  indebted 

in 
(a)  2  Amtr.  506.        (6)  S  Sim.  253.        (c)  7  Bean,  112. 


16 


CASES  IN  CHANCERY. 


1856. 

KiNDBRLBT 
V, 

Jervis. 


in  specialty.  After  bis  death,  on  the  marriage  of  his 
heiress,  a  settlement  was  executed,  whereby  (after  re- 
citing the  insufficiency  of  the  personal  estate  to  pay  the 
debts,  and  that  a  considerable  sum  was  due  on  that  ac- 
count) a  part  of  the  estates  were  conveyed  to  provide  a 
fund  to  pay  the  debts,  and  the  remainder  was  settled  on 
the  heiress,  her  intended  husband  and  their  issue.  The 
estates  appropriated  to  the  payment  of  the  debts  were 
found  insufficient,  but  the  settlement  was  upheld  against 
the  specialty  creditors. 


It  is  said,  that  the  principle  does  not  apply  to  equitable 
mortgages,  which,  it  is  argued,  is  not  an  alienation,  and 
Carter  v.  Sanders(a)  is  cited,  where  title  deeds  had  been 
merely  deposited.  But  the  contrary  was  held  in  jEx 
parte  Baine(h).  There  a  bankrupt,  being  entitled  to 
one-third  part  of  freehold  property,  as  heir  at  law  to  his 
brother  who  was  a  trader,  deposited  the  title  deeds  of 
the  property  with  his  bankers  to  secure  advances.  It 
was  held,  that  the  lien  of  the  bank  had  preference  to 
any  claims  of  the  brother's  creditors.  Sir  John  Cross 
said  (c) : — "  This  enactment  clearly  shows,  that  the  cre- 
ditors can  only  charge  the  heir  in  respect  of  the  land, 
and  not  the  party  to  whom  the  land  has  been  bona  fide 
aliened.  It  appears  to  me,  therefore,  that  the  lien  of  the 
bank  extends  to  the  brother's  one-third  of  the  estate, 
notwithstanding  the  claims  of  the  brother's  creditors." 

It  does  not  follow,  because  the  judgments  are  against 
the  heir,  that  the  debts  on  which  they  were  obtained 
were  not  incurred  in  raising  money  to  pay  off  the  an- 
cestor's debts,  and  which  the  heir  had  full  power  to  do. 
The  debt  of  the  ancestor  becomes  the  debt  of  the  heir, 

because 


(fl)  2  Drewry,  248.  (6)  1  Mont.,  D,  ^  Be  G.  492. 

(c)  Page  496. 
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becauf^e  his  ancestor  bound  him,  yet  he  is  liable  no        1856. 

further  than  to  the  value  of  the  land  descended;  and 

so  soon  as  he  has  paid  his  ancestor's  debts  to  the  value 

of  the  land,  he  (the  heir)  shall  hold  the  land  discharged  ;       Jervii, 

Buckley  v.  Nightingale  (a). 

Secondly,  the  heir  having  full  power  to  charge  the 
descended  estate,  the  I  Sc2  Vict.  c.  110,  is  positive  that 
a  judgment  shall  operate  as  a  charge  on  all  lands  to 
which  the  judgment  debtor  may  be  or  become  seised  for 
any  estate  over  which  he  has  a  disposing  power,  which 
he  might,  without  the  assent  of  any  other  person,  exer- 
cise for  his  own  benefit.  Here  the  heir  was  seised,  and 
according  to  Spackman  v.  Timbrell,  Richardson  v. 
HartoTii  and  Mathews  v.  Jones,  had  a  disposing  power, 
which  he  might,  without  the  assent  of  any  person,  exer- 
cise for  his  own  benefit. 

The  statute  having  thus  created  a  legal  *^  charge  upon 
all  lands,"  proceeds  to  give  to  the  judgment  creditor  the 
same  remedies  in  equity,  against  the  heirs  so  *^  charged,** 
as  he  would  be  entitled  to  if  the  judgment  debtor  had 
"  power  to  charge  the  same,"  and  had,  by  writing  under 
his  hand,  agreed  to  charge  the  same.  This  Court,  there- 
fore, must  look  on  these  lands  as  agreed  to  be  charged, 
and  actually  charged  by  virtue  of  the  Act,  and  conse- 
quently, the  simple  contract  creditors  must  be  post- 
poned to  the  judgments  against  the  heir  entered  up 
prior  to  the  decree  in  their  favor. 

Price  V.  Price  {b)  and  Rodney  v.  Rodney  (c)  have 
little  application.  No  doubt,  in  administering  the  estate 
upon  a  decree,  the  Court  would  order  a  sale,  but  that 
does  not  prove  the  existence  of  a  charge  prior  to  the 

decree ; 

(a)  1  Strange,  665.         (6)  15  Sim.  484.         (c)  16  Sim.  307. 
VOL.  XXII.  0 


13  CASES  IN  CHANCERY. 

18^6.  decree;  and  in  those  cases  the  heir  did  not  object.  In 
Hamer*8  Devisees'  case  (a),  the  question  whether  the 
real  estate  was  charged  by  the  3  &  4  Will.  4,  c.  104,  did 
not  arise.  The  only  point  was,  whether  the  devisee  was 
chargeable  for  the  debts  of  a  public  company,  in  which 
the  testator  had  shares,  incurred  after  his  death,  and 
Lord  St.  Leonards  considered  that  the  ''  debts"  in  that 
statute  were  not  restricted,  as  in  the  3  &  4  Will.  &  M., 
c.  14,  to  debts  on  which  an  action  of  debt  would  lie,  but 
comprehended  debts  of  every  description.  In  speaking 
of  the  liability  of  the  estate  to  contingent  debts,  he  uses 
the  word  ''charge"  perhaps  improvidently,  but  he  did 
not  so  decide,  and  he  has  expressed  an  opposite  opinion 
when  he  was  considering  the  express  point  (6). 

Woodgate  v.  Woodgate(c)\  Whale  v.  Booth  {d)]  Farr 
V.  Newman  {e)\  Ram,  on  Assets  (/);  JEx  parte  Mot- 
ton  (g\  and  Finch  v.  Lord  WincheUea  (h)  were  also 
cited. 

Mr.  Uojfdf  for  the  legal  personal  representatives. 

Mr.  F.  T.  White,  for  the  heir. 

Mr.  R.  Palmer  J  in  reply,  cited  Storry  v.  Walsh  (t) ; 
MLeod  V.  Drumnumd(Jt)j  and  JBeale  v.  Symonds  (/). 

The  Mastsb  of  the  Rolls  reserved  judgment 

The 

(a)  2  DeCt  M.  Sf  G,  366.  {g)  5  Vet.  449. 

(6)  3  Fend^P.ClOthed.)  153.  (A)  1  P.  Wm.  277. 

(c)  Ibid.  153.  (0  18  Beav,  559. 

{d)  4  Term  Rep.  625,  d.  (k)  14  Fes.  361;  17  Ve$.  152. 

(e)  Ib'uL  621.  (/)  16  Bern.  406. 

(/)  Pages  278,  398,  2nd  Ed. 
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The  Master  of  the  Rolls.  MSS. 

The  question  in  this  cause  is,  whether  in  the  present    ^i*"*^***"^ 
state  of  the  law,  that  is,  under  the  statutes  now  in  force,       Jervis. 
the  estate  of  an  intestate  is  liable  to  the  judgment  debts      j^^^  22. 
of  the  heir,  to  the  exclusion  of  the  simple  contract  debts 
of  the  intestate. 


The  intestate,  Sir  Sandford  Graham,  died  on  the  18th 
o{  September,  1852,  indebted  at  the  time  of  his  death  to 
various  creditors  by  simple  contract.  The  present 
Baronet,  his  son  and  heir,  had  contracted  debts  which 
were  secured  by  judgment  entered  up  against  him  pre- 
viously to  the  decease  of  his  father;  he  has  also  con- 
tracted debts  secured  by  judgment  entered  up  against 
bim  since  his  father's  death. 

The  question  is,  whether  judgment  creditors,  of 
either  or  both  these  classes,  are  entitled  to  be  paid  out 
of  the  descended  real  estate  of  the  late  Baronet  before 
bis  simple  contract  creditors  are  paid.  Upon  the  fullest 
consideration  which  1  have  been  able  to  give  this  case, 
I  can  discover  no  principle,  or  any  words  in  the  statutes, 
which  affect  this  question,  which  can  make  any  differ- 
ence between  these  two  classes  of  judgment  creditors, 
viz.,  those  whose  judgments  were  entered  up  against  the 
son  before  the  death  of  the  ancestor,  and  those  which 
have  been  entered  up  since  that  period.  They  must,  in 
my  opinion,  stand  on  the  same  footing,  and  are  entitled 
to  the  same  right,  subject  only  to  the  priority  arising 
from  the  dates  of  the  judgments.  This  case  depends, 
first,  on  the  effect  and  construction  of  the  statute  of  3  & 
4  WilL  4,  c.  104,  and  next  upon  the  effect  and  con- 
struction of  the  statute  of  1  &  2  Vict.  c.  110.  The  sta- 
tute  of  3  &  4  Will.  4,  c.  104,  is  in  these  words — [His 
Honor  read  itJ] 

c  2  Having 
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Having  been  mainly  instrumental  in  the  passing  of 
that  Act,  which  was  introduced  by  me  into  Parliamenti 
and  which  passed  both  Houses  of  Parliament  without 
any  discussion,  1  can  speak  with  confidence  as  to  the 
intentions  of  the  legislature  with  regard  to  it,  assuming 
that  they  adopted  the  explanations  given  on  its  intro- 
duction, and  to  such  members  as  without  public  dis- 
cussion inquired  into  and  canvassed  the  construction 
and  probable  operation  of  the  proposed  statute.  I  admit 
that  such  intention  must  be  disregarded,  if  it  do  not  ap- 
pear in  the  words  of  the  statute  itself,  and  that  these 
words  must  be  read  according  to  their  plain  meaning, 
illustrated,  where  ambiguous,  by  the  decisions  of  the 
Courts  which  have  put  a  construction  upon  them.  I  be- 
lieve, however,  that,  upon  examination,  it  will  be  found, 
that  the  intention  of  the  legislature,  the  plain  import  of 
the  words  used,  and  the  decided  cases,  all  concur  as  to 
the  meaning  and  effect  of  that  statute.  The  preamble  of 
the  Act  expresses  that  the  intention  of  the  legislature  is, 
to  provide  for  the  payment  of  the  debts  of  deceased  per- 
sons, and  to  effect  this  purpose,  it  enacts,  that  the  real 
estate  of  a  deceased  person,  not  charged  by  will  or  de- 
vised for  payment  of  his  debts,  shall  be  assets  to  be  ad- 
ministered in  equity  for  the  payment  of  all  his  debts, 
whether  due  on  specialty  or  by  simple  contract.  This  is 
the  main  scope  and  object  of  the  Act,  the  rest  is  but 
auxiliary  to  it  or  explanatory  of  it.  This  was  stated  to 
be  the  end,  to  accomplish  which  the  Bill  was  introduced 
into  Parliament:  this  is  the  purpose  expressed  in  the 
preamble :  this  is  the  object  stated  in  the  title  of  the  Act: 
although,  by  a  misprint,  the  word  "  and"  is  there  im- 
properly introduced  between  the  word  "simple"  and  the 
word  "  contract."  The  rest  of  the  Act  only  specifies 
the  mode  by  which  this  object  shall  be  worked  out;  it 
provides  what  suits  may  be  instituted  against  the  heir 
and  devisee,  and  it  adds  a  proviso,  that  specialty  debts 

of 
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of  the  deceased  debtor  shall  be  paid  before  simple  con-        1866. 
tract  debts.    In  the  case  o(  Price  v.  Price  (a),  the  Vice-    —"^^^^^ 

KiMDERLET 

Chancellor  of  England  adopted  this  construction,  and  v. 

ordered  the  sale  of  real  estate  of  an  intestate  in  a  suit      J^*^"- 
instituted  by  his  children  for  the  administration  of  his 
estate. 

In  Rodney  v.  Rodney  (b),  the  same  point  was  decided 
by  the  Vice- Chancellor  of  England,  in  a  suit  instituted, 
not  by  a  creditor  of  the  deceased  debtor,  but  by  a  per- 
son interested  in  his  estate  under  his  will.  In  Re 
Hamer's  Devisees*  (c)  the  Lord  Chancellor  held,  that  the 
Act  created  a  charge  in  favour  of  creditors  on  the  real 
estate  of  a  deceased  testator,  where  no  such  charge  had 
been  made  by  will,  and  this  not  only  where  the  debt 
was  actually  due  at  the  death  of  the  testator,  but  also 
where  the  debt  arose  subsequently,  out  of  obligations 
entered  into  by  him  in  his  lifetime.  I  also  adopted  a 
similar  view  of  the  effect  of  the  statute  in  Beale  v. 
Symonds  (d). 

These  decisions  appear  to  me  accurately  to  express 
the  true  meaning  of  the  statute.  The  cases  relied  upon 
on  the  other  side,  viz.,  Horn  v.  Horn  (e) ;  Spackman  v. 
Timbrell{f) ;  Richardson  v.  Horion(g),  are  not,  in  my 
opinion,  inconsistent  with  the  view  I  have  expressed,  or 
with  the  cases  cited.  The  two  former  arose  on  the 
statute  of  47  Geo,  3,  c.  74,  in  which  exactly  the  same 
words  are  used  as  in  the  3  &  4  Will.  4,  c.  104,  restricted, 
however,  to  the  case  of  traders.  Cases  under  the  former 
statute  are  therefore  to  be  treated  exactly  the  same  as  if 
they  had  been  decisions  on  the  present  statute,  but  they 

do 

(a)  15  Sim,  484.  (e)  2  S.  ^  St.  448. 

(b)  16  Sim.  307.  (./*)  8  Sim,  253. 
(e)2DeG  ,M.Sf  G. 366, 372.  {g)  7  Beav,  1 1 2. 
(</)  16  Beav.  406. 
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do  noty  in  my  opinion^  touch  this  point.  In  Horn  y. 
Hom{a),  the  question  was,  whether  the  purchaser  of  a 
real  estate  charged  with  legacies  was  bound  to  see  to 
the  application  of  his  purchase-money  in  payment  of 
those  legacies,  and  it  was  held,  that  the  statute  had 
made  no  difference  in  that  respect.  Spackman  v.  Tim' 
brell(b),  decided,  that  a  purchaser  for  value  of  the 
lands  of  a  deceased  debtor  might  hold  these  lands 
against  his  creditors.  Richardson  v.  Horton  (c),  was 
under  the  statute  of  3  &  4  Will.  &  Mary^  c.  14;  it  de- 
cided, that  the  settlement  of  lands  descended,  made  by 
the  heir  on  his  marriage,  was  valid  against  the  specialty 
creditors  of  the  ancestor.  The  distinction  between 
these  cases  and  those  above  cited  consists  in  this  : — it 
was  not  the  object,  nor  is  it  the  operation,  of  the  statute 
of  the  3  &  4  Will.  4,  c.  104,  to  make  the  simple  contract 
debts  of  a  deceased  person  in  the  nature  of  mortgages 
or  specific  charges  on  his  real  estate,  but  as  the  statute 
makes  the  land  asseU  for  the  payment  of  his  debts,  these 
debts  constitute  a  general  charge  upon  them,  but  not  so 
that  a  bond  fide  purchaser  of  the  lands,  from  the  heir  or 
devisee,  is  bound  to  see  to  the  application  of  the  pur- 
chase-money, as  he  would  be  in  the  case  of  a  particular 
mortgage  on  any  portion  of  the  lands  themselves.  The 
purchaser  assumes,  as  in  the  case  of  the  sale  of  personal 
assets,  that  the  sale  is  required  for  the  due  administra- 
tion of  the  estate  and  affairs  of  the  deceased  debtor,  and 
is  not  bound  to  inquire  further.  The  case  would  be 
varied  in  either  case,  if  the  purchaser  had  received 
direct  knowledge  that  the  sales  were  made  for  the  pur- 
pose of  defeating  creditors,  and  had  thereby  become  a 
participator  in  the  fraud. 


On  the  first  point,  therefore,  I  am  of  opinion,  that 

the 
(o)  2  Sim.  i  St,  448.         {h)  8  Sim.  253.         (c)  7  Bern.  112. 
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the  real  estate  of  a  deceased  person  constitutes  assets,        1856. 
to  be  administered  in  a  Court  of  Equity,  according  to       ^'^^/'=•*^ 
the  priorities  specified  by  the  statute,  that  ail  the  inci-  ^^ 

dents  of  assets  attach  to  it,  and  that,  consequently,  such  ic^vik 
assets  are  liable,  in  the  first  place,  to  pay  the  debts  of 
the  deceased  debtor,  and  that,  subject  thereto,  they  be- 
long to  his  devisee  or  heir  at  law,  but  that  the  devisee 
or  heir  at  law  takes  no  beneficial  interest  therein,  except 
subject  to  and  after  payment  of  the  debts  of  the  de- 
ceased testator  or  ancestor. 

Hie  next  question  then  arises,  whether  a  judgment 
entered  up  against  the  heir  or  devisee  constitutes  such 
an  alienation  by  him  of  the  lands  descended  or  devised 
as  to  enable  the  judgment  creditor  to  take  the  lands  in 
execution  for  the  debt,  in  priority  to  the  debtors  of  the 
ancestor  or  the  testator,  or  whether  the  judgment  entered 
up  affects  only  the  beneficial  interest  of  the  judgment 
debtor.  This  depends  upon  the  statute  of  1  &  2  VicL 
c.  110.  Unless  the  effect  of  the  judgment  be  extended 
by  this  statute  to  affect  property  in  the  possession  of 
the  judgment  debtor,  beyond  the  extent  of  his  beneficial 
interest  therein,  no  question  could  arise,  assuming  that 
the  same  principle  which  applies  to  personal  assets  were 
held  to  apply  also  to  real  assets.  In  the  case  of  per- 
sonal assets  of  a  deceased  person,  it  is  quite  settled,  that 
these  could  not  be  taken  in  execution  by  the  judgment 
creditor  of  the  executor.  This  is  decided  by  several 
cases,  and  the  consequences  of  holding  the  contrary 
doctrine  is  pointedly  displayed  by  Lord  Eldon  in 
UPLeod  v.  Drummond{a)y  who,  commenting  upon  the 
case  of  Farr  v.  Newman  (b),  where  Mr.  Justice  Buller 
had  differed  from  the  rest  of  the  Judges,  observes,  that 
if  his  opinion  had  prevailed,  a  creditor  of  the  testator, 

who 
(a)  17  Vet.  169.  (6)  4  Term  R.  635. 
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who  had  used  all  the  diligence  he  could,  would  be 
defeated,  as  a  creditor  of  the  executor,  having  got  judg- 
ment in  the  term  before  the  death  of  the  testator,  might, 
according  to  that  opinion,  execute  that  judgment  upon 
the  effects  of  the  testator,  as  well  as  on  those  of  the 
executor,  long  before  any  creditor  of  the  testator  could, 
by  possibility,  get  judgment. 


That  proposition,  which  Lord  Eldon  seems  to  have 
considered  as  too  monstrous  to  be  gravely  argued,  is,  as 
regards  real  assets,  openly  contended  to  be  the  result 
of  the  statute  of  the  1  &  2  VicL  c.  110.  For,  as  I  have 
already  observed,  and  as  will  be  plain  when  the  section 
of  the  statute  is  examined,  no  distinction  can  be  drawn 
between  judgments  obtained  against  the  heir  or  devisee 
in  the  life  of  the  ancestor  or  testator,  and  those  subse- 
quently entered  up.  If  the  present  contention  there- 
fore prevail,  it  would  necessarily  follow,  that  the  credi- 
tor of  the  heir,  in  respect  of  a  judgment  entered  up  in 
the  lifetime  of  the  intestate,  would  take  the  descended 
lands,  not  only  in  priority  to  the  simple  contract  credi- 
tors of  the  intestate,  but  in  priority  also  to  the  judgment 
creditors  of  the  intestate,  whose  judgments  were  entered 
up  subsequently  to  the  judgment  against  the  heir.  This 
would  be,  in  fact,  to  enact,  that  one  man*s  debt  is  to  be 
paid  out  of  another  man*s  property,  and  that  property 
which  prima  facie  belongs  to  the  creditors  of  a  deceased 
person  shall  be  applied  in  payment  of  the  debts  of  his 
heir  or  his  devisee.  No  dojubt,  if  the  legislature  has  so 
enacted,  however  much  we  may  be  startled  at  the  pro- 
position, and  however  much  we  may  doubt  that  the 
consequences  of  their  legislation  were  fully  and  dis- 
tinctly presented  to  both  Houses  of  Parliament,  this 
Court  must  carry  these  enactments  into  effect,  disre- 
garding the  consequences ;  but,  I  apprehend,  that  in 
such  a  case,  this  Court  must  see,  very  clearly  and  dis- 
tinctly. 


KiNDBRLET 
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tinctly,  that  the  words  of  the  statute  compel  it  to  come  1856. 
to  a  conclusion^  which,  at  first  sight,  appears  to  be  so 
contrary  to  common  sense,  common  justice  and  com- 
mon law.  The  section  of  the  statute  on  which  this  Jervis. 
question  depends  is  the  thirteenth,  which  enacts  in 
what  way  the  judgment  is  to  operate  as  a  charge  on 
real  estate.     [His  Honor  here  read  it."] 

The  judgment  entered  up  against  a  person  therefore 
first  operates  as  a  charge  upon  all  lands  which  such 
person  shall,  at  any  time  afterwards  be  seised,  or  pos- 
sessed of,  or  entitled  to,  for  any  estate  or  interest  at 
law  or  equity.  This  part  of  the  clause  does  not  autho- 
rize the  present  contention,  because  the  only  interest 
which  the  heir  or  devisee  takes  in  the  lands  descended 
or  devised  is  subject  to  the  payment  of  the  charges 
upon  them,  viz.,  the  payment  of  the  debts  of  the  de- 
ceased, so  far  as  they  are  properly  applicable  to  that 
purpose.  The  clause  goes  on,  however,  to  say,  that 
the  judgment  shall  operate  as  a  charge  on  all  lands 
over  which  the  person,  against  whom  it  is  entered  up, 
shall,  at  any  time  afterwards,  have  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  per- 
son, exercise  for  his  own  benefit  And  the  argument 
is,  that  as  he  might  undoubtedly,  according  to  the 
settled  law,  have  sold  these  lands  to  a  purchaser  for 
value,  and  might  then  have  applied  the  money  for  his 
benefit,  instead  of  paying  the  debts  of  the  deceased 
(which  it  was  his  duty  to  do),  therefore,  these  lands 
must  be  subject  to  the  judgments  against  him.  In 
other  words,  the  question  resolves  itself  into  this: — 
whether  the  word  "  honestly,"  or  some  equivalent  ex- 
pression, is  to  be  understood  as  if  introduced  into  this 
clause,  and  governing  the  cases  in  which  the  debtor 
might  dispose  of  lands  for  his  own  benefit. 

Apart 
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1856.  Apart  from  decided  cases,  I  should  have  felt  no  diffi- 

culty or  hesitation  in  arriving  at  this  as  being  the 
true  construction  of  this  part  of  the  clause.     In  my 

Jekvi*.  opinion,  these  words  do  not  authorize  the  contention 
now  urged  before  me.  What  I  apprehend  the  legis- 
lature meant  was  this: — that  the  judgment  was  to 
operate  on  all  lands  and  interest  in  lands  over  which 
the  debtor  might  have  a  disposing  power,  for  his  own 
benefit,  without  committing  a  breach  of  duty,  that  is, 
over  which  he  had  a  right,  at  law  or  in  equity,  to  con- 
sider himself  the  beneficial  owner.  The  introduction  of 
such  words  as  "  honestly,"  or  "  without  committing  a 
breach  of  duty,"  appears  to  me  to  be  superfluous,  and 
that  they  are  necessarily  to  be  understood  as  forming  a 
part  of  the  clause.  It  cannot,  I  think,  have  been  the 
intention  of  the  legislature  to  say,  that  the  judgment 
creditor  shall  acquire  a  charge  on  lands  which  do  not 
in  reality  belong  to  the  judgment  creditor,  but  over 
which,  by  operation  of  law,  he  has  such  a  disposing 
power,  that  if  he  were  fraudulently  disposed,  he  might 
sell  them  and  put  the  money  in  his  own  pocket.  Sup- 
pose the  case  of  the  conveyance  of  an  estate  to  A.  and 
his  heirs,  in  consideration  of  10,000/.,  and  a  contempo- 
raneous deed  executed,  by  which  A.  declares  that  the 
money  was  advanced  by  B.  for  the  purpose  of  the  pur- 
chase, that  J9.  is  the  beneficial  owner,  and  that  he.  A., 
holds  the  estate  in  trust  for  B.  i4.,  if  fraudulently  dis- 
posed, could  sell  that  estate  to  a  purchaser  for  value 
without  notice,  and  might  squander  the  purchase-money, 
and  yet  the  purchaser  could  hold  the  estate  against  J9., 
of  whose  interest  in  it  he  had  no  knowledge  or  suspi- 
cion. Can  it  be  said,  in  such  a  case,  that  the  bene- 
ficial interest  in  the  estate  would  be  taken  from  B.  and 
applied  to  pay  -4 .'s  judgment  creditors?  Or,  in  other 
words,  that  il.'s  judgment  creditors  might  take  fi.'s 
estate,  because  A.  had  the  power  which  he  did  not  exer- 
cise 
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cise  of  fraudulently  parting  with  the  estate,  or  obtaining 
the  value  of  it  for  his  own  benefit.  It  seems  to  me 
impossible^  that  the  proposition  so  stated  could  be 
deliberately  laid  down  in  any  court  of  justice.  It 
would,  in  fact,  enable  the  last  surviving  trustee  of  real 
estate,  in  all  cases,  by  confessing  judgments,  to  obtain 
the  interest  of  his  cestui  que  trusty  whether  the  judg- 
ment creditor  had  or  had  not  notice  of  the  trust.  If 
then,  the  true  construction  of  the  Act  be  to  create  a 
charge  iu  favour  of  the  judgment  creditor,  on  lands 
over  which  the  judgment  debtor  had  a  bond  fide  dis- 
posing power,  one  which  he  might  exercise  for  his  own 
benefit  without  committing  a  breach  of  duty  and  no 
others,  then  it  follows,  that  the  judgment  only  binds 
the  beneficial  interest  of  the  debtor  in  the  lands  over 
which  he  has  a  disposing  power,  and  not  the  interest  of 
other  persons  in  those  lands  which  he  might,  by  im- 
proper conduct,  obtain  possession  of. 


1866. 

RiNDERLBT 

V, 

JBKVXft. 


It  remains  to  be  seen,  how  far  this  view  is  incon- 
sistent with  the  decided  cases  in  Equity.  They  are 
all  one  way. 


In  WhituDorth  v.  Gaugain{a)y  it  was  held  by  Sir  t/amdf 
Wigranij  and  afterwards,  on  appeal,  by  Lord  Lynd- 
hurst  (&),  that  an  equitable  mortgagee  was  entitled  to 
euforce  his  charge  on  the  lands  of  the  debtor,  in  priority 
to  a  subsequent  judgment  creditor  who  had  obtained 
actual  possession  of  the  land  by  eUgii  and  by  attorn- 
ment from  the  tenant ;  on  the  ground,  that  the  bene- 
ficial interest  of  the  judgment  debtor  alone  was  affected 
by  the  judgment;  and  that  this  was  subject  to  the  prior 
equitable  mortgagee  upon  it.  To  apply  the  principle  of 
that  decision  to  the  present  case,  if  the  heir  had  taken 

the 
(a)  8  Bm,  416.  (&)  1  PAt//t/M,  728. 
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the  descended  lands  unincumbered^  and  had  created 
an  equitable  mortgage  upon  them,  to  the  extent  now 
claimed  by  the  creditor  of  the  ancestor,  the  subsequent 
judgment  creditor  could  only  have  taken  the  estate 
subject  to  that  equitable  mortgage.  Here,  the  estate 
of  the  ancestor  descends  upon  him  charged  with  debts 
to  that  amount  to  the  creditors  of  the  ancestor,  not,  it  is 
true,  as  a  specific  mortgage,  but  as  a  consequence  of 
their  being  assets  of  the  ancestor.  In  both  cases,  when 
the  judgment  is  entered  up,  the  heir  has  only  such  an 
interest  in  the  estate  as  may  remain  after  payment  of 
the  same  amount  of  debts ;  in  both  cases,  he  might 
have  aliened  to  a  purchaser  for  value  without  notice, 
and  he  had,  by  the  means  of  committing  a  gross  breach 
of  duty,  a  disposing  power  over  the  estate,  without  the 
assent  of  any  one,  for  his  own  benefit.  In  my  opinion, 
no  reasonable  distinction  exists  between  the  two  cases. 
This  view  of  the  case  is  confirmed  by  the  decision  of 
the  Lord  Justice  Knight  Bruce  in  the  case  of  Brearcliff 
Y,  l)orrington(a),  where  that  learned  Judge  observes (i), 
*'  I  doubt  whether  this  provision  (of  the  statute)  enables 
him  (t.  e.  the  judgment  creditor)  to  obtain  more  than 
his  debtor  had  at  the  time  fairly  to  dispose  of."  This 
is  also  followed  by  the  Master  of  the  Rolls  in  Ireland, 
who,  in  the  case  of  Bunster  v.  Lord  GlengalUc),  dites 
and  expresses  his  approbation  of  the  passage  above 
referred  to.  If  the  decisions  stopped  here,  it  would 
conclude  the  case  before  me.  Undoubtedly,  the  present 
Baronet  had,  in  equity,  no  beneficial  interest  in  de- 
scended lands,  beyond  the  surplus  which  might  remain 
after  the  due  administration  of  the  assets  of  the  intes- 
tate, both  real  and  personal.  But  this  subject  has 
undergone  the  solemn  decision  of  the  Court  of  Queen's 

Bench 


{a)  ADeG.Sf  Sm,  122.  (6)  Page  124. 

(c)  3  Iruh  Ch.  ^  Com.  Law  Rep.  56. 
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Bench  in  the  case  of  Watts  v.  Porter  {a).    That  was  an        1866. 
action  against  a  solicitor  for  negligence,  for  not  giving  '"^^"'^ 

notice  to  trustees  of  a  charge  created  by  the  beneficial  v. 

owner  of  stock.  The  question  whether  there  was  neg- 
ligence or  not  depended  on  whether  a  judgment  against 
the  beneficial  owner,  entered  up  subsequently  to  the 
charge,  and  on  which  judgment  a  charging  order  had 
been  obtained,  under  the  14th  section  of  the  Act,  had 
or  had  not  priority  over  the  charge  previously  made  to 
the  client  of  the  solicitor.  The  Lord  Chief  Justice  and 
Justices  Wightman  and  Crompton  held,  that  the  judg- 
ment had  priority.  Justice  Erie  dissented  from  that 
view,  and  held  that  it  had  no  priority,  and  that  the 
judgment  only  affected  the  beneficial  interest  of  the 
debtor.  The  question  was  not  precisely  the  same  as  in 
the  present  case,  as  that  arose  under  the  14th  section 
of  the  statute,  while  the  present  arises  under  the  13th 
section.  The  words  in  the  latter  section  are,  *'  if  any 
persons  against  whom  a  judgment  shall  have  been  en- 
tered up  shall  have  any  stock  standing  in  his  own 
name,  in  his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him,"  &c.  The  question  therefore  which  arose 
was,  whether  the  judgment  affected  the  whole  stock,  or 
only  so  much  of  it  as  was  not  affected  by  the  previous 
charge,  and  much  of  the  'argument  and  decision  turned 
on  the  effect  of  notice.  Some  of  the  words  of  Lord 
Campbelfs  judgment  (i)  go  to  the  full  extent  of  the 
contention  before  me.  They  are  as  follows: — The  Lord 
Chief  Justice  says — "Every  tribunal,  administering  justice 
according  to  the  statute  must  consider  only  the  effect 
intended  by  the  legislature  to  be  given  to  the  charging 
order ;  and  this  is  to  be  learnt  from  the  language  in  which 
the  meaning  of  the  legislature  is  expressed,  without  inter- 
polating something  not  to  be  found.  In  the  14th  sec- 
tion, it  gives,  in  the  most  unequivocal  terms,  the  same 

remedies 

(a)  3  Ella  4-  BL  743.  (6)  Page  749. 
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1856.        remedies  to  the  judgment  creditor,  who  has  obtained 
v-^v^^^      Ijjg  charging  order,  to  which  he  would  have  been  enti- 

KlNDERLBT  , 

V,  tied  '  if  such  charge  had  been  made  in  his  favour  by  the 

Jbrtis.  judgment  debtor.'  The  Defendant's  Counsel  contended 
that  we  are  bound  to  understand  the  word  '  honestly'  to 
be  implied,  and  that  the  charging  order  is  only  to  have 
the  effect  which  a  charge  of  the  debtor  would  have  had, 
if  made  honestly.  To  interpolate  the  word  '  honestly' 
would,  we  think,  be  a  qualification  of  the  enactment 
wholly  unauthorized.  The  words,  that  are  to  be  un- 
derstood as  implied  by  the  legislature,  we  think,  are 
*  validly'  and  *  effectually.'  The  debtor  could  not  validly 
and  effectually  make  a  charge,  to  have  priority  over  an 
antecedent  equitable  charge  to  which  the  incumbrancer 
has  completed  his  title :  and  therefore  the  charging 
order  has  no  such  operation  :  but,  the  first  incumbrancer 
not  having  completed  his  title  by  notice  to  the  trustees, 
the  debtor  might  make  a  charge  to  a  subsequent  incum- 
brancer, which  in  point  of  law  would  be  valid  and  eSec- 
tual."  It  is  true  that  his  Lordship  refers  to  and  approves 
of  Whitworth  v.  Gavffain,  and  seems  to  take  the  distinc- 
tion, that  in  that  case  the  equitable  title  was  completed, 
and  that  it  was  not  so  in  the  case  of  Watts  v.  Porter. 
But  I  apprehend  that  the  equitable  charge  was  com- 
plete and  perfect  in  the  case  of  Watts  v.  Porter,  as  be- 
tween the  mortgagor  and  mortgagee,  and  that  it  would 
have  been  so  held  in  equity  against  all  persons  having 
notice  of  that  charge  in  any  way.  The  effect  of  the 
notice  given  to  the  trustees  is,  first,  to  give  notice  to 
them  of  the  incumbrance,  that  is,  to  give  them  notice 
that  a  new  person  is  one  of  their  cestuis  que  trust,  and, 
consequently,  to  make  them  liable  for  a  breach  of  trust, 
if  they  part  with  the  fund  without  regard  to  that  incum- 
brance; and,  secondly,  it  gives  notice  to  all  persons  of 
such  incumbrance,  and  after  it,  no  person  can  claim  as 
an  incumbrancer  without  notice;  and  accordingly,  as 

between 
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between  ionocent  persons^  that  is,  persons  who  have        1856. 
advaDced  their  money  without  notice,  it  gives  priority  to    ^ 


INDERLET 


him  who  gives  the  first  notice.  v, 

Jervis. 

The  reason  why  a  subsequent  incumbrancer  with- 
out notice,  who  gives  the  first  notice,  is  preferred  is, 
on  the  principle  that  a  purchaser  for  value  without 
notice  is  entitled  to  hold  the  property  against  the 
whole  world.  This,  in  my  opinion,  is  correctly  explained 
by  Justice  Erie  (a)  :-r"  Furthermore,  the  claim  to  take 
the  stock  from  the  first  mortgagee  is,  not  a  remedy 
against  the  debtor,  for  he  has  lost  the  stock  in  any 
event,  but  a  remedy  against  the  first  mortgagee, — a 
remedy  given  upon  the  general  principle  for  deciding 
which  of  two  innocent  claimants  shall  suffer  by  the 
fraud  of  a  third  party,  namely,  he  who  facilitated  the 
fraud."  I  concur  also  in  his  subsequent  observations, 
where  he  says  (i), — *^  Now  a  judgment  creditor  is  in  no 
analogy  with  a  second  mortgagee  who  has  been  de- 
ceived into  taking,  as  unincumbered,  a  security  that  was 
mcumbered.  The  judgment  creditor  has  trusted  to  no 
particular  security :  he  has  rights,  which  may  be  made 
to  charge  all  the  available  assets  of  the  debtor,  and, 
amongst  the  rest,  the  stock;  but  he  has  advanced  no- 
thing on  the  stock,  and  has  been  in  no  way  deceived  in 
respect  thereof:  and  the  judgment  debtor,  by  suffering 
judgment,  has  not  used  deception,  nor  been  guilty  of 
any  fraud.  The  reason,  therefore,  for  giving  priority  to 
a  second  mortgagee  over  the  first  wholly  fails  in  respect 
of  a  judgment  creditor."  It  is  true  that  this  relates  to 
the  14tb  section ;  but  not  only  the  observations  I  have 
read  from  the  judgment  of  the  Lord  Chief  Justice 
clearly  shew,  that  the  decision  of  the  Court  must  go- 
vern both  sections,  but  this  is  also  put  beyond  doubt 
by  the  remark  of  Lord  Campbell  in  page  758,  where  he 

observes, 

(a)  Page  760.  (6)  Page  761. 
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1856.  observes,  that  the  learned  Judges  put  the  same  con- 
struction on  both  the  13th  and  14th  sections.  In  con- 
sidering this  decision,  this  question  naturally  occurs, 

Jertib.  ^hy  does  not  the  judgment  creditor  of  a  person  in  whose 
name  stock  is  standing  as  trustee  take  that  stock  away 
from  the  cestuis  que  trust  and  beneficial  owner.  The 
answer  is,  that  the  legislature  has  prevented  this,  by 
providing,  in  the  early  part  of  the  clause,  that  the  stock 
is  not  to  be  taken,  unless  the  person  in  whose  name  it 
is  standing  has  it  of  his  own  right.  But  then,  on  what 
principle  can  it  be  explained,  that  the  legislature  should 
have  limited  the  effect  of  the  judgment  in  one  case  to 
the  beneficial  interest,  and  in  the  other  extended  it 
beyond  ?  It  may  certainly  be  urged,  that  expressio 
unius,  est  exclusio  alterius^  but  I  think  that  it  would 
rather  seem  that  these  words,  ''  in  his  own  right,*'  are 
intended  as  a  clue  to  the  meaning  of  the  rest  of  the 
section,  and  that,  in  like  manner,  the  commencement  of 
the  13th  section,  which  limits  the  operation  of  the  judg- 
ment to  the  beneficial  interest  of  the  debtor,  is  intended 
to  regulate  and  govern  the  subsequent  words  of  that 
clause. 

This  decision,  at  the  time  it  was  pronounced,  pro- 
duced, as  might  be  expected,  a  considerable  sensation 
in  the  profession.  If  it  be  law,  it  undoubtedly  con- 
cludes the  present  case ;  and  if  the  word  **  honestly"  is 
not  to  be  understood  as  introduced  into  the  13th  sec- 
tion, but  it  is  held,  that  the  judgment  creditor  is  entitled 
to  a  charge  on  all  lands  which  the  judgment  debtor, 
otherwise  than  honestly,  might  dispose  of  for  his  own 
benefit,  without  the  assent  of  any  one,  then  the  judg- 
ment creditors  of  the  present  Baronet  are  entitled  to 
take  the  descended  lands,  to  the  exclusion  of  the  cre- 
ditors of  the  late  Baronet.  Considering,  however,  the 
difference  of  opinion  between  the  Judges  themselves  in 

Watts 
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Watts  V.  Porter^  the  conflicting  character  of  that  deci-  1866. 
sion  with  the  decisions  I  have  already  referred  to,  and 
the  consequences  to  which  it  would  lead,  not  the  least 
serious  of  which  is  the  blow  it  strikes  at  the  foundation 
of  morality,  on  which  all  laws  are  or  ought  to  be  based, 
it  can  hardly  be  expected  to  govern  subsequent  cases 
without  further  confirmation. 

The  question,  in  one  of  its  many  forms,  is  of  constant 
recurrence,  and  accordingly  the  subject  and  the  decision 
in  Waits  v.  Porter  came  under  the  review  of  the  Lord 
Chancellor  and  the  Lords  Justices  in  the  case  of  Beavan 
V.  Lord  Oxford{a).  The  form  which  the  question  then 
took  was  this : — The  late  Lord  Oxford  had,  by  volun- 
tary settlement  of  3rd  July,  1838,  granted  an  annuity 
of  2,000/.,  and  issuing  out  of  certain  lands,  to  Lady 
Oxford.  Some  judgments  were  afterwards  entered  up 
against  him ;  the  question  was,  whether  the  subsequent 
judgments  were  entitled  to  priority  over  the  arrears  of 
the  annuity.  It  was  argued  there,  first,  that,  under  the 
27  JEliz.,  the  voluntary  settlement  was  absolutely  void 
against  a  purchaser,  whether  with  or  without  notice, 
and  that  a  judgment  creditor  was  a  purchaser  within 
the  meaning  of  that  statute ;  but  it  was  held  by  the  full 
Court,  that  he  was  not.  Then  arose  the  next  question, 
which  arises  in  this  case  before  me,  and  which  was 
incidentally  decided  in  the  case  of  Watts  v.  Porter,  viz. 
inasmuch  as  this  was  clearly  an  instance  where,  in  the 
words  of  the  13th  section  of  the  1  &  2  Vict,,  the  judg- 
ment debtor  might,  for  his  own  benefit  and  without  the 
assent  of  any  one,  have  disposed  of  the  land  discharged 
from  the  annuity,  whether  these  lands  were  not  pri- 
marily liable  to  tiie  judgment  debts.  The  Lord  Chan- 
cellor and  the  Lords  Justices,  after  taking  time  to  con- 
sider 

(a)  2  Jur.  N.  S,  121. 
VOL.  XXII.  -D 
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sider  their  judgment,  unanimously  decided,  that  the 
annuity  and  so  much  of  the  lands  charged  with  it  as 
were  necessary  for  the  support  of  it,  were  untouched  by 
the  subsequent  judgments;  that  the  13th  section  of  the 
Act  only  affected  the  real  beneficial  interest  of  the  judg- 
ment debtor,  and  that  this  being  disposed  of  by  him 
bond  fide  prior  to  the  judgment,  although  by  a  merely 
voluntary  instrument,  it  was  not  his  at  the  date  of  the 
judgment,  and  was  not  affected  by  any  judgment  sub- 
sequently entered  up  against  him.  The  case  of  Watts 
V.  Porter,  which  had  been  strongly  urged  in  argument, 
was  discussed  and  considered  by  the  Court,  and  was 
endeavoured  to  be  distinguished  by  the  Lord  Chancellor; 
but  if  not  distinguishable,  was  dissented  from  by  him, 
and  was  also  commented  upon  and  disapproved  of  by 
the  Lord  Justice  Turner. 


As  I  concur  in  the  decision  of  their  Lordships  and 
the  arguments  by  which  it  was  supported,  I  must  come 
to  the  conclusion,  that  the  decision  in  Watts  v.  Porter 
is  not  to  be  treated  as  an  authority  to  govern  me  in  the 
consideration  of  the  case  before  me.  I  am  therefore  of 
opinion, — 

First,  that  the  heir  takes  a  beneficial  interest  in  the 
descended  assets  of  the  ancestor,  only  to  the  extent  that 
the  same  are  not  required  for  the  payment  of  the  debts 
of  the  ancestor  in  a  due  course  of  administration. 


And  secondly,  that  under  the  13th  section  of  the  1  k 
2  Vict.  c.  110,  only  the  beneficial  interest  of  the  debtor 
is  affected  by  a  judgment  entered  up  against  him. 

And  consequently,  that  the  judgment  creditors  of  the 
present  Baronet  have  no  lien  upon  or  interest  in  the 
descended  real  estate  of  the  late  Baronet,  beyond  the 
surplus  thereof  not  required  for  the  payment  of  his 
debts  in  a  due  course  of  administration. 
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BELL'S  CASE. 

In  re  "  THE  UNIVERSAL  PROVIDENT  LIFE 

ASSOCIATION."  „    . 

May  o. 

npHlS  insurance  company  was  established  in  1863,  Where,  after 
■^      and  the  terms  were  regulated  by  a  deed  of  settle-  ^^  compwiy^ 
ment  dated  the  23rd  of  February,  1863,  by  which  the  havetoully 
several  shareholders  entered,  as   between  themselves,  insolvent,  and 

into  covenants  usual  in  such  cases.  practically  at 

an  end,  other 

persons  are 

In  the  beginning  of  1866,  a  circular  was  issued  by  the  tUe^OTncera^"* 

secretary  of  the  company,  the  material  portions  of  which  and  even  sign 

^  ,,  the  deed,  by 

were  as  follows  :—  misrepresenta- 

"  Universal  Provident  Life  Association,  tjons  made  by 

the  directors 

*'  Established  a.d.  1849.  as  to  the 

"  London  Bndge.        J»-ft, 
"  Sir,— Owing  to  a  great  extension  of  the  business  of  concern,  they 
the  above  company,  the  directors  have  determined  to  ^bemade 

increase  the  '  reserved  fund,*  and  for  that  purpose  have  contributories. 

.  .  The  result 

created  an  additional  capital  of  200,000/.,  by  the  issue  would  be  dif- 

of  40,000  new  shares  of  6/.  each,  the  deposit  on  which  ff^^n^.  ^Ijc'* 

'■  the  misrepre- 

is  1/.  per  share."  sentations  are 

made  by  the 

proprietors  on 

This  circular  letter  then  proceeded  to  state  that  the  the  original 

J'      *  1.  •  •         ^     J'  ^  •!_   X    ^i-  i_  1-1  constitution  of 

directors,  bemg  anxious  to  distribute  those  shares,  had  ^^^  company, 

determined  to  employ  canvassers,  in  lieu  of  brokers,  and  *°^  *^®  ^"^ 

.  ,  ...  .         /.  ^^^  o'  contn- 

in  order  to  interest  these  parties  in  the   extension  of  bution  arises 

tlie  company's  business,  to  allot  (free  of  payment)  five  *>«^^^^»*  ^ 
shares  to  each  canvasser,  and  pay  5s.  per  share  on  all  nocent  share- 
shares  disposed  of  by  each  canvasser. 

In  January,  1866,  Mr.  Bell,  a  retired  customs  revenue 

D  2  officer, 
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1856.  officer,  resident  at  Southsea,  seeing  in  a  local  paper  an 
advertisement  to  the  effect,  that  "  an  income  of  SOs.  per 
week  might  easily  be  obtained  by  persons  of  respecta- 
bility and  active  habits/'  entered  into  a  correspondence 
with  the  party  named  iu  the  advertisement.  He  re- 
ceived, in  reply,  a  letter,  signed  by  the  secretary  of  the 
company,  containing  the  printed  circular.  Further  cor- 
respondence took  place  between  Mr.  Bell  and  the  secre- 
tary, and  in  the  end  Bell  agreed  to  become  one  of  the 
canvassers  of  the  company.  He  received  the  five  free 
shares  on  the  23rd  of  February,  1865,  and  on  the  same 
day  signed  a  power  of  attorney  authorizing  the  execu- 
tion, on  his  behalf,  of  the  company's  deed  for  the  five 
shares,  which  was  done  accordingly. 

In  November y  1855,  an  order  was.  made  for  winding 
up  the  company,  and  the  official  manager  applied  to  have 
Mr,  BeWs  name  inserted  as  a  contributory  for  the  five 
shares.  Mr.  Bell  resisted  this,  on  the  ground  that  he 
had  been  induced  to  take  the  shares  under  fraudulent 
misrepresentations.  The  case  was  adjourned  from  cham- 
bers to  be  heard  in  Court.  The  circumstances  on  which 
he  relied  were,  in  substance,  as  follows : — 

It  appeared,  that  in  October,  1854,  the  company  was 
in  great  pecuniary  difficulties.  A  creditor  for  37/.,  who, 
on  the  16th  of  November ^  1864,  applied  for  payment, 
was  requested  to  draw  a  bill  on  the  company  at  two 
months  for  50/.  On  the  4th  oi  November,  1854,  their 
pressing  liabilities  amounted  to  763/.,  while  those  which 
could  be  postponed  were  1,888/.,  and  to  relieve  the 
pressure  it  was  suggested,  that  the  directors  should  each 
subscribe  50/. 

Besides  this,  a  resolution,  entered  in  the  books  on  the 
27th  of  September,  1854,  was  as  follows :—"  That  until 

shares 
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shares  have  been  sold  or  money  obtained,  to  the  amount        1856. 
of  5001.,  and  that  amount  paid  into  the  bankers,  it  is 
not  desirable  that  a  further  expenditure  be  made  by  the 
company." 

By  another  resolution,  entered  in  the  books  on  the 
30th  of  October,  1854,  it  was  resolved  as  follows: — 
"  That  a  letter  be  written  to  the  whole  of  the  agencies 
who  are  indebted  to  the  society,  to  send  up  forthwith 
their  accounts  and  the  premiums  due  from  them  to  the 
30th  of  October,  inclusive,  pending  which,  it  is  desi- 
rable not  to  incur  any  fresh  outlay  or  enter  into  any 
fresh  engagements  or  arrangements." 

The  company  afterwards  got  into  still  greater  diffi- 
culties, they  became  indebted  to  the  clerks  and  others ; 
in  September  or  October,  1855,  a  distress  was  levied  for 
rent;  and  ultimately,  in  November,  1855,  the  order  was 
made  for  winding  up  the  company. 

Mr.  Seltoyn  and  Mr.  Beavan,  for  the  official  manager. 
Mr.  Bell  having  accepted  five  shares  and  executed  the 
deed  became  clearly  a  shareholder,  entitled  to  partici- 
pate in  the  profits  and  consequently  liable  to  contribute 
towards  the  liabilities  of  the  company. 

Mr.  Roxburgh,  contra,  for  Mr.  BelL  The  shares  were 
taken  upon  the  faith  of  the  representations  as  to  the 
flourishing  state  of  the  company,  whereas,  in  fact,  it 
was,  at  the  time,  in  a  state  of  utter  insolvency.  The 
fraudulent  misrepresentations  of  the  directors,  therefore, 
invalidates  the  contract;  Wontner  v.  S/iairp(a);  in  that 
case,  the  Plaintiff  had  taken  shares  on  the  representa- 
tion of  the  committee,  contained  in  an  advertisement, 
that  120,000  shares  of  the  company  had  been  allotted, 

whereas 

(a)  4  C\  B.  Hep.  404, 
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1866.  whereas  58,000  only  had  been  taken.  The  Court  held, 
that  the  Plaintiff  was  not  bound  by  his  signature  to  the 
subscription  deed,  and  that  he  was  entitled  to  recover 
back  his  deposit.  Mr.  BeWs  contract  was  to  take  shares 
in  a  solvent  and  flourishing  company,  and  he  is  not  to 
be  made  responsible  for  a  different  and  an  insolvent 
one ;  Amazon  Life  Assurance  and  Loan  Company  (a) ; 
which  case  was  reversed  by  the  Lords  Justices  {b)  on  dif- 
ferent grounds,  thus  leaving  the  principle  of  the  first  de- 
cision unaffected.  The  circular  states,  that  there  had 
been.  "  a  great  extension  of  the  business  of  the  above 
company,"  this  was  wholly  untrue;  "  that  the  directors 
had  created  an  additional  capital  of  200,000/.  by  the 
issue  of  40,000  new  shares,"  which  was  equally  false. 
The  company,  in  February ,  1855,  was  in  a  state  of  in- 
solvency, as  is  shewn  from  their  debts  and  difficulties, 
and  is  proved  by  their  books.  It  appears  that  all  the 
original  shares  were  not  allotted,  and  that,  independent 
of  the  directors  and  the  canvassers,  there  were  not  more 
than  forty  shareholders.  At  the  time  Bell  joined  the 
association,  its  objects  had  failed,  it  was  insolvent,  and 
the  effect  of  the  resolutions  of  September  and  October ^ 
1854,  was  to  put  an  end  to  the  concern. 

Mr.  Seltvyn,  in  reply.  On  the  establishment  of  all 
companies,  the  prospectuses  contain  rather  glowing  and 
over-charged  representations,  but  these  are  known,  and 
deceive  no  one,  neither  do  they  invalidate  the  partner- 
ship contract.  If  it  were  otherwise,  where  can  you  draw 
the  line,  and  say  that  no  subsequent  shareholder  shall 
be  a  contributory  ?  Take  the  first  person  who  signed 
the  deed,  would  he  be  relieved  from  being  a  contribu- 
tory? and  so  of  those  who  subsequently  joined  the  con- 
cern. One  of  a  hundred  partners  in  a  concern  cannot 
get  nd  of  his  engagements  towards  ninety-nine  others 

because 

{a)  3  Drew.  409.  (6)  L.  Justices,  March  13,  1855. 
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because  one  of  them  made  a  misrepresentation.  In  1856. 
Parbury*s  case  (a)  it  was  held,  that ''  it  is  not  sufficient 
ground  for  excluding  an  allottee  from  the  list  of  contri- 
butories  to  a  provisionally  registered  railway  company, 
that  the  prospectus  of  the  company  contained  incorrect 
and  fraudulent  statements,  in  reliance  on  which  he  ap- 
plied for  shares,  unless  it  appears  that  the  only  other 
persons  interested  in  the  company  were  the  persons  who 
made  the  fraudulent  statements."  Wontner  v.  Sliairp 
was  the  case  of  an  abandoned  company,  and  no  ques- 
tion arose  as  to  who  were  contributories ;  the  Amazon 
case  was  reversed  by  the  Lords  Justices,  and  there  the 
party  had  not  signed  the  deed ;  here,  until  the  deed  has 
been  set  aside,  every  party  who  signed  it  must  be  held 
a  contributory.  It  is  said  that  the  company  was  in- 
solvent at  the  time,  but  Mr.  Rowsell,  the  secretary, 
swears  distinctly  that  it  was  not.  In  one  sense,  every 
company  is  insolvent  at  its  starting,  where  large  preli- 
minary expenses  must  necessarily  be  incurred  before  the 
deposits  and  calls  have  been  got  in ;  here  the  capital  not 
paid  up  was  amply  sufficient  to  pay  off  all  demands,  and 
the  company  had  only  to  make  calls  and  enforce  them. 
It  is  said  that  the  business  was  put  an  end  to,  but  that 
is  not  the  effect  of  the  resolutions,  which  was  merely  to 
suspend  further  expenditure  and  fresh  engagements 
until  further  funds  had  been  got  in,  and  certain  accounts 
had  been  rendered. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  Mr.  BeWs  name  ought  not  to 
be  on  the  list  of  contributories.  What  I  understood  to 
have  been  decided  hy  Parburi/s  case  (6)  amounted  to 

this : — 

(o)  ZDe  G,  Sf  Sm,  43 ;  and       Burna  v.  Pennell,  2  H.  L.  Ca. 
see  Dodgion't  case,  Ibid.  85 ;  Ber-      497. 
nanft  cuie,  5  De  O.  if  Sm.  283  ;  (6)  3  Ve  G.  4'  Sm.  43. 
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1856.  this : — That  where  certain  persons  set  a  project  on  foot, 
and  by  fraudulent  misrepresentations  a  number  of  per- 
sons are  induced  to  become  shareholders,  and  incur 
liabilities,  there,  as  between  those  who  are  equally  in- 
nocent shareholders,  all  are  liable  to  contribute  towards 
payment  of  the  debts  of  the  concern ;  that  is,  they  are 
all  liable,  and  their  equity  lies  against  those  who  made 
such  misrepresentations.  But  it  is  a  new  proposition  to 
me,  and  I  think  no  authority  can  be  found  which  esta- 
blishes that  persons  taking  shares  are  liable  in  such  a 
case  as  this ;  viz.,  where  a  company  having  been  formed 
bona  fide  to  carry  into  effect  a  particular  project,  and  it 
has  become  obvious,  from  the  existence  of  debts  and 
the  absence  of  funds,  that  the  project  will  not  succeed, 
and  the  company  is  in  such  a  situation  that  it  cannot 
carry  on  its  affairs,  and  that  no  intention  of  attempting 
to  do  so  remains,  but  the  only  question  is,  what  is 
the  amount  of  the  liabilities  of  the  company,  and  how 
they  are  to  be  discharged,  and  that  in  this  state  of  cir- 
cumstances the  directors,  with  a  view  of  relieving  them- 
selves and  the  other  shareholders  from  those  liabilities 
and  to  get  other  persons  to  participate  in  ihem,  issue 
representations  which  they  know  to  be  false,  in  order  to 
induce  other  persons  to  become  shareholders,  not  for 
the  purpose  of  carrying  on  the  concern,  but  really  for 
the  purpose  of  paying  a  portion  of  their  debts.  I  am  of 
opinion  that  persons  becoming  shareholders,  under  such 
circumstances,  cannot  be  compelled  to  contribute. 

Mr.  Selwyn  admitted,  that  if  a  company  were  actually 
at  an  end,  it  would  be  difficult  to  hold  that  parties  who 
were  afterwards  induced  to  become  shareholders  could 
be  called  upon  to  contribute.  If  the  Court  were  to  hold 
that  they  could,  a  company  might  do  that,  which  this 
Court  will  certainly  never  allow  any  single  individual  to 
do,  namely,  commit  fraud  on  others  in  order  to  relieve 

themselves 
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themselves  from  their  liability.     I  believe  no  autliority        1856. 

can  be  found  for  any  such  thing:.  „      ,^T^ 

^  ^  Bell  s  Case. 

The  only  question  is,  whether  this  is  a  case  of  the 
description  I  have  stated,  and  I  am  of  opinion  that  it  is. 
The  state  of  the  case  is  this : — this  company  was  formed 
in  1852,  with  the  bond  fide  object  of  carrying  on  the 
business  of  a  life  insurance  company,  but  in  1854  the 
liabilities  were  found  to  be  so  great,  that  it  became  neces- 
sary  to  make  some  arrangement  for  meeting  them  and  for 
raising  money  in  order  to  have  a  balance  at  the  bankers. 
It  was  resolved,  on  the  30th  of  October^  that  they  would 
not  carry  on  any  more  business  until  they  got  the  ac- 
counts from  the  agents  and  the  premiums  due  from 
them.  They  find  themselves  with  debts  exceeding 
2,600/.,  and  in  such  a  situation,  that  they  were  obliged 
to  make  an  arrangement  with  a  person  to  whom  they 
owed  a  debt  of  37/.  to  give  him  a  bill  at  two  months  for 
50/.,  in  consideration  of  his  forbearing  to  press  his 
demand.  In  this  state  of  things,  the  business  being 
stopped,  they  issue  a  prospectus  for  the  issue  of  fresh 
shares,  and  calling  on  parties  to  become  shareholders, 
on  the  ground  of  the  great  extension  of  the  business 
of  the  company,  and  stating  that  they  have  created  an 
additional  capital ;  the  whole  of  the  statement  being 
absolutely  false. 

I  can  understand  that  shareholders,  who  possess  the 
means  of  obtaining  information  as  to  the  affairs  of  the 
company,  may  be  put  on  inquiry,  and  be  held  liable 
and  bound  by  the  knowledge  which  they  might  have 
obtained,  but  here  Mr.  Beil  had  no  right  to  see  the 
accounts  or  books  of  the  company,  or  to  ascertain  the 
balance  in  the  hands  of  the  bankers,  except  at  a  general 
meeting.     The  company  was  practically  at  an  end,  they 

had 
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1856.  had  resolved  not  to  carry  on  further  business,  and  under 
_  ^^y^  such  circumstances,  I  am  of  opinion,  that  fresh  persons 
could  not  be  called  on  to  bear  their  losses.  The  case  is 
very  distinct  from  that  suggested  by  Mr.  Selwyn^  where 
all  the  shareholders  are  in  the  same  situation,  and  have 
been  all  equally  misled. 

It  is  suggested,  that  all  companies  are,  on  their  esta- 
blishment, insolvent;  but  it  is  not  so,  they  are  not  insol- 
vent where  they  have  incurred  no  other  liability  than  by 
taking  offices  and  engaging  servants  at  salaries  which 
they  have  sufficient  means  of  paying.  But  after  it  has 
been  ascertained  that  a  company,  so  far  as  regards  the 
capital  subscribed,  is  in  a  state  of  insolvency,  when  it  is 
ascertained  that  the  business  cannot  be  continued,  and 
it  is  intended  to  wind  it  up ;  in  that  case  the  existing 
shareholders  are  bound  to  bear  the  burthen  of  the  exist- 
ing debts,  and  I  am  of  opinion  that  the  attempt  to  in- 
duce others,  by  misrepresentations,  to  bear  that  burthen 
is  not  a  course  which  this  Court  will  sanction,  and  that 
it  is  a  case  distinct  from  one  where  there  has  been  a 
misrepresentation  in  the  original  constitution  of  the 
company. 

In  my  opinion  none  of  the  class  who  are  in  the 
situation  of  Mr.  Bell  ought  to  be  made  contributories. 


Note.— See  the  observations  of  the  Master  of  the  Rolls  in  HolV$ 
case,  po9t^  p.  53,  and  Ei  parte  Gingery  In  re  the  Tipperury  Joint- 
Stock  Bank,  5  IrUk  Ch,  <}-  Com.  Law  Rep.  174;  and  The  Deposit 
and  General  Life  Insurance  Companif  v.  Ayscougk,  2  Jur,  N.  iS.  812. 
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1866. 


DANIELL'S  CASE. 

i?e"THE  UNIVERSAL  PROVIDENT  LIFE 

ASSOCIATION. 


A 


June  4. 
N  order  having  been  made  to  wind  up  this  com-  A  director  of 
pany,  the  official  manager  applied  to  have  Dr.  l^^^l^^ro- 
Daniell  placed  on  the  list  of  contributories   for  400  posed  to  retire 

,  from  the  com- 

Sbares.  pany  and  be 

released  from 
all  liability. 

Dr.  Daniell  was  an  original  director  of  the  associa-  The  board  a«- 
tioo,  and  also  acted  as  medical  adviser  to  the  company.  ^^^^  makine 
He  originally  took  200  shares  to  qualify  himself  as  a  a  loan  to  the 
director,  and  he  signed  the  deed  in  respect  of  them.         dfiTso  "uid 

transferred  all 
.  his  shares  to 

Subsequently,  at  a  meetmg  of  the  directors  held  on  gome  of  the 
the  26th  of  October,  1854,  a  resolution  was  passed,  dllrw[l,"3"^The 
''That  S,400  paid  up  shares  be  divided  equally  amongst  Court  held  that 
the  promoters  of  the  society,  in  consideration  of  the  ^^j^"^ 
services  rendered  by  them  in  its  formation  and  manage-  an^  placed  bts 

„  name  on  the 

*ncnt-  list  of  contri- 

butories for  the 
whole  of  the 

Dr.  Daniell  being  one  of  the  promoters,  was  held  shares, 
by  the  Court,  though  he  disputed  the  fact,   to  have 
accepted  the  200  free  shares. 

The  company  fell  into  difficulties,  and  at  a  meeting 
of  the  directors,  held  on  the  15th  of  February,  1855,  at 
which  Dr.  Daniell  was  present,  the  following  arrange- 
ment was  made,  which  was  entered  in  the  minutes  in 
these  terms : — ''  Dr.  Daniell  having  expressed  a  wish 
to  retire  from  the  company,  and  be  released  from  all 

liability. 
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1856.  liability,  it  was  agreed  to  allow  him  to  retire,  on  condi- 
^"^^^'^      tion,  that  he  advance  200Z.  on  Monday  next,  receiving 

Casb.  ^^^  joii^^  ^^^  several  promissory  note  of  the  directors 
(who  signed  Mr.  Viner^sia)  note),  at  twelve  months* 
date,  and  that  he  advance  a  further  sum  of  200Z.,  less  the 
amount  of  his  salary  as  medical  officer  and  attendances 
as  director  (say  together  400Z.)9  on  or  before  the  30th 
March,  for  twelve  months  from  that  date,  such  loans  to 
bear  interest  at  51.  per  cent.*' 

This  minute  was  signed  by  Dr.  Daniell  and  the 
chairman.  The  money  was  advanced  by  Dr.  Daniell, 
the  promissory  notes  given,  and  Dr.  Danieirs  400 
shares  were  transferred  by  him  to  four  of  the  directors, 
250  being  transferred  to  one,  and  fifty  each  to  three 
others. 

The  case  was  adjourned  into  Court  from  Chambers. 

Mr.  Selwyn  and  Mr.  Beavan,  for  the  official  ma- 
nager. Dr.  Daniell  ought  to  be  placed  on  the  list  for 
the  400  shares;  he  accepted  them,  and  no  valid  transfer 
of  them  has  ever  been  made.  Although  he  was  not 
present  at  the  meeting  of  the  directors  on  the  ?6th  of 
October,  1854,  he  attended  at  the  next  meeting  on  the 
2nd  of  November,  when  the  resolution  at  the  prior 
meeting  was  read  and  confirmed,  and  the  transfer  of  the 
shares  by  him  is  evidence  of  his  acceptance  of  them ; 
Urch  V.  Walker  (b). 

The  arrangement  between  him  and  the  other  directors 
was  not  binding  on  the  body  of  shareholders,  for  the 
deed  of  settlement  gave  no  power  to  the  directors  to 

purchase 

(fl)  A  director  who  had  retired  (h)  .3  Myl.  Sf  Craig^  702. 

under  similar  circumstances. 
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purchase  shares,  or  to  compromise  the  liabilities  oF  a        1856. 
shareholder;  besides  this.  Dr.  DanielL  being:  himself  a     J**^''*^^ 
trustee  for  the  company,  could  not  enter  mto  such  an        Casb. 
arrangement  for  his  own  benefit.     It  is  evident  that  the 
affairs  of  the  company  were  in  a  declining  state,  and 
that  the  object  of  Dr.  Daniell  was  to  get  rid  of  his 
liability.    The  case  is  the  same  as  MorgarCs  case  (a) ; 
Lowes' 8  case(&);   and  In  re  CamerorCs  Coalbrook,  &c. 
Railway  Company  (c). 

Mr.  Batten  for  Dr.  Daniell.  As  to  the  200  paid  up 
shares,  the  arrangement  was  invalid.  Dr.  Daniell  never 
accepted  those  shares,  and  never  became  a  shareholder 
iu  respect  of  them. 

Secondly,  there  was  an  effectual  transfer  made  by 
Dr.  Daniell  in  the  company's  books,  and  the  trans- 
ferrees  ought  to  be  placed  on  the  list  in  the  first  in- 
stance, for  they  are  bound  to  indemnify  him.  The 
transfer  was  not  invalid ;  Cockburn*8  case,  In  re  The 
Royal  Bank  of  Australia  (d).  In  Cameron's  case  (e), 
the  Court  seems  to  have  thought,  that  a  shareholder 
might  transfer  his  shares  to  the  directors  on  payment 
of  a  sum  of  money,  if  done  bond  fide.  The  observation 
made  in  that  case  was  this : — **  Now,  without  express- 
ing an  opinion  on  the  subject,  I  assume,  that  the  dis- 
sentient shareholders,  in  this  case,  might  properly  have 
transferred  these  shares  to  one  or  more  of  their  directors, 
upon  payment  of  the  sum  of  9,000/.,  provided  those 
directors  were  bond  fide  of  opinion,  that  this  transaction 
was  one,  by  which  the  company  would  be  really  and 

effectually 

(a)  1  M.  ^  Gor.  225,  and  1  and  18  Beav.  339. 

Ball  if  Tw.  320.  {d)  A  DeG.^  Sm.  177. 

(6)  1  DeG,  A/.  4-  G.  421.  (c)  18  Beav.  p.  350. 
(r)  5  De  G.,  M.  /^  G.  284, 
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1866.  effectually  benefited;  and  I  also  assume,  that  if  the 
^^^^^^^      directors  had  afterwards  applied  the  9,000Z.  bond  fide^ 

Case.  ^^  ^^^^  manner  as  they  thought  most  for  the  benefit  of 
the  company,  the  shareholders  could  not  have  im- 
peached the  transaction  as  against  the  retiring  share- 
holders, whatever  might  have  been  their  rights  as 
against  the  directors.'* 

The  object  was  to  get  rid  of  the  liability,  but  it  was 
equally  the  object  to  impose  it  on  the  directors,  to 
whom  the  transfer  was  made,  and  they  therefore,  and 
not  Dr.  Daniell,  are  primarily  liable. 


The  Master  of  the  Rolls. 

I  am  of  opinion,  that  Dr.  Daniell  is  a  contributory 
on  the  first  list  for  the  whole  200  shares.  With  regard 
to  the  facts  as  to  the  second  200  shares,  the  matter 
stands  thus: — it  was  agreed  and  resolved,  that  2,400 
paid-up  shares  be  divided  amongst  the  promoters  of  the 
company,  and  he  was  one.  He  attended  the  meeting 
of  the  directors  on  the  2nd  of  November,  which  con- 
firmed the  previous  arrangement,  and  did  not  object  to 
taking  his  200  shares ;  he  acts  on  it  afterwards,  for  he 
actually  obtains  certificates  for  twenty  o(  them,  and 
afterwards  transfers  the  whole  200  to  other  persons. 
This  proves,  by  his  own  admission,  that  he  was  owner 
of  these  200  shares,  and  he  cannot  now  dispute  iU 

The  next  question  is,  has  he  got  rid  of  his  liability  ? 
that  question  affects  both  the  200  original  and  the  200 
additional  shares.  The  way  he  professes  to  have  got 
rid  of  his  liability  is  as  follows: — on  the  16th  of  Feb^ 
ruary,  1855,  he  expressed  a  wish  to  retire  and  be  re- 
leased from  his  liability,  and  he  makes  a  proposal  to  the 
directors  to  that  effect.    The  directors  say,  "  we  will 

allow 
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allow  you  to  retire,  provided  you  will  advance  400/.,        1866. 
which  we  will  repay  you  and  secure  by  our  promissory     i^^^^'^^ 

1  /»  1  •  UANIELL  8 

notes.'     There  was  no  proposal  to  transfer  these  parti-        Case. 
cular  shares  to  other  persons  who  required  them,  no  offer 
to  particular  individuals  to  take  or  buy  the  shares,  so 
as  to  transfer  the  liability,  but  a  mere  proposal  to  get  rid 
of  the  liability  on  them. 

The  transaction  was  clearly  a  surrender  of  his  shares 
to  the  company,  and  nothing  more  than  making  a  loan 
of  400/.  to  the  company  as  the  price  for  relieving  him 
from  his  liability  generally.  And  this  was  accordingly 
effected  by  a  transfer  to  the  directors.  There  is  nothing 
in  the  deed  to  authorize  it,  and  it,  therefore,  cannot 
bind  contributories.  It  comes  near  Morgans  case  (a), 
which  is  one  of  the  same  species,  in  which  it  was  held, 
that  such  a  transfer  to  directors  does  not  discharge  a 
person  from  his  liability. 

He  transfers  all  his  400  shares  to  the  directors  in 
different  proportions,  and  they  gave  him  promissory 
notes  for  the  money  which  he  advanced.  This  was  a 
transfer  to  the  directors,  not  on  a  purchase  made  by 
them,  but  as  a  mode  of  carrying  into  effect  the  arrange- 
ment. Dr.  Daniell  himself  well  knew,  that  it  was  done 
for  the  purpose  of  benefiting  him,  and  to  enable  him  to 
get  rid  of  his  liabilities,  and  not  with  a  view  of  making 
an  ordinary  and  bona  fide  transfer  from  one  share- 
holder to  another. 

In  that  view  of  the  case,  I  am  of  opinion,  that  he  is  a 
contributory. 

(fl)  1  Mac.  4-  Gor,  225,  and  1  Ball  ^  TwelU,  320. 


Note. — Dr.  Daniell  appealed  to  the  Lords  Justices,  but  after  their 
dedsLOD  in  Munt's  case  [post,  p.  58,  n.),  be  withdrew  bis  appeal. 
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1856. 


HOLTS  CASE. 

Re  "THE  UNHTIRSAL  PROVIDEXT  LIFE 

ASSOCIATION." 

Jaf9. 

A.  K  becune   ^IIHE  qaestion  was,  whether  Mr.  Holt  was  a  contri- 


nd  Erector  of  butorv  m  this  companjy  which  had  been  ordered  to 

a  eompaiij,  on  be  wound  op.  The  deed  of  settlement  was  dated  the 
•^flfflttf  rf  ^^  of  Fehman/y  1853.  In  1854,  the  company  were  in 
^£Rcian»     peconiary  difficulties,  and  on  the  27th  of  September, 

1854,  the  directors  came  to  a  resolution,  "  that  until 


tatMO  did  not 
RiiewJ.fi. 


^IT"  '^''.\  shares  shall  have  been  sold  or  money  obtained  to  the 
on  the  verge  extent  of,  at  least,  500/.,  and  that  amount  paid  into  the 
Held,  dial  dit  bankers,  it  is  not  desirable  that  a  further  expenditure  be 

made  by  the  company.'' 

In  September y  or  early  in  October,  1854,  Mr.  Holt 
agreed  to  become  a  director,  and  took  the  200  shares 
necessary  for  his  qualification.  He  took  his  scat  at  the 
board  on  the  5ih  of  October,  1854,  and  signed  the  deed, 
and  he  afterwards  attended  on  the  12th  of  October,  and 
on  the  2cd,  9th  and  16th  of  ^Vorflii^^,  1854.  On  the 
30th  of  October,  1854,  at  which  Mr.  Holt  was  not  present, 
it  was  resolred,  **  that  a  letter  be  written  to  the  whole  of 
tlie  agencies  who  are  indebted  to  the  society  to  send  up 
forthwith  their  accounts  and  the  premiums  due  from 
them  to  the  31st  of  October,  inclusire,  pending  which, 
it  is  desirable  not  to  incur  anv  fresh  outlay  or  to  enter 
into  any  fresh  engagements  or  arrangements.'* 

At  the  meetings  of  directors  on  the  5th  of  October 
and  the  4th  of  Xocember,  at  both  of  which  Mr.  HoU 


— * 

I, 
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Holt's  Came* 


was  present,  the  minutes  of  the  former  meetings  on  the        1856. 
27th  of  September  and  the  30th  of  October  were  read 
and  confirmed. 

He  resigned  on  the  16th  of  November,  1864,  and  with 
a  penknife  erased  his  name  from  the  company's  deed. 

In  opposition,  Mr.  Holt,  in  his  affidavit,  stated,  that 
in  September  or  October,  1854,  the  managing  director 
of  the  company  had  solicited  him  to  become  a  director, 
giving  him  a  prospectus  and  making  certain  representa- 
tions to  him  as  to  the  flourishing  condition  of  the  com- 
pany, and  that  the  payment  of  50Z.  would  qualify  him  to 
become  a  director.  That  he  consented,  believing  such 
representations,  and  signed  the  deed  on  the  5th  of  Oc- 
tober,  1854,  at  the  board  meeting  which  he  then  attended, 
when  he  inquired  as  to  the  state  of  the  finances  of  the 
company.  His  affidavit  proceeded  as  follows  : — **  That 
the  next  board  meeting  which  I  attended  was  on  the 
12th  day  of  October,  1854,  when  the  accounts  were 
required  by  me,  but  were  not  forthcoming,  and  I  again 
attended  on  the  2nd  day  of  November,  1854,  when,  in 
consequence  of  the  said  accounts  not  being  forthcoming, 
a  special  meeting  was  resolved  on,  to  inquire  into  the 
finances  of  the  company,  and  at  the  next  board  meeting, 
on  the  9th  day  of  November,  1854,  I  discovered,  that, 
instead  of  the  company  being  in  a  flourishing  condition, 
it  was  heavily  in  debt,  and  with  little  or  no  assets,  and 
as  appears  by  the  cash  book  of  the  company  having 
only  a  balance  of  72Z.  10^.  3d.  in  hand.  And,  on  the 
1 6th  day  of  November,  1854,  having  discovered  that  the 
representations  of  the  directors  of  the  company,  by 
their  prospectus,  was  false,  and  that  the  directors  of 
the  company  well  knew  it,  I  personally  tendered  my 
resignation,  when  I  was  required  to  make  such  resig- 

TOL.  XXII.  E  nation 
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1856.       nation  in  writing,  which  I  did  on  the   16th   day  of 
„^"*y^      November,  1864." 

His  affidavit  also  contained  the  following  passage : — 

''  That  by  a  statement  of  accounts  of  the  company  to 
the  31st  of  December,  1853,  it  is  there  represented,  that 
the  money  received  on  the  deposit  on  shares  only 
amounted  to  the  sum  of  497/.  lU.  8d.,  which  would  be 
deposits  on  shares  not  exceeding  1,991  shares,  leaving  a 
deficit  of  8o9  shares  not  paid  upon. 

**  That  by  a  minute  of  the  proceedings  of  the  board  of 
directors  on  the  1st  day  of  December,  1853,  it  appears, 
that  the  company  was  deficient  in  assets  to  the  amount 
of  S?4/.  &.  6d. 

^  That  by  minuter  of  the  proceedings  of  the  said  com- 
pany it  appeaT««  that  between  the  19th  day  of  Jommary, 
l$s>4«  and  the  1 1th  day  of  Af«y.  1S64,  the  company  had 
KHm>wrd  of  the  Prv4ectiMr  Insurance  Office  9751^  and 
of  the  r%itt%t  Ki»^%sm  Office  SoiV «  and  that  tbev  had 
al$o  pven  a  KxhI  to  Dicmiet  B.  l/dii^Aw,  «/cAa  J^araelf 
and  ..i:yirr«cMi  8kAMT  lcai.£raj«niri  lk»r  4^ML,  making 
th^  conxptny  in  debt  in  n^mct  of  Kmi  debts^  Uool. 
Ttut  on  tk<  $l$t  djiT  of  Aw^noi.  iN>l.  the  fi»t  iifestal- 
wect  cv>r  to  the  IV>^rctoc  K(v*:tnr^  one«  and  ihat  it  was 
f«v*cv:5<Ni  tibfct  a  k\tn  V I  xc^'«  $is>yiU  Ke  o&tai:wii  Aoai 
eiK-4t  ^i'nectoe.  ta  ocoer  to  rav  ti»  :»Ls:ie.  ar«i  t2u:  oq  tke 
Sl*t  v5tv  0*"  :vsr>c«n5^*  IS>k  a  Vote  iwc  S^fa  neicmed 
bi  lie  aii  vvarr*t^v  trv«t  tie  PrvciK^jr  Lii  Ofioe  i^ 

tii"  .SKC  vni  t^ttjt  sittfi  ma^  Oie  ^kxaxcV 
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it  was  not  desirable  further  expenditure   should   be        1856. 
made.  ^-^v^**^ 

Holt's  Case. 

''  That  the  secretary  had  laid  a  statement  of  the  assets 
and  liabilities  of  the  said  company  before  the  board  to 
the  29th  day  of  September,  1854|  and  shares  ;  and  that 
by  such  statement  it  appears,  that  the  said  [company 
was  in  debt  for  tradesmen's  accounts  589Z.  14^.,  for 
salaries  463Z.  Ids.  Qd,,  for  loans  by  directors  165/., 
and  for  bond  debts  1,434/.  Is,  \d.j  making  in  all 
2,643/.  0^.  7c/.,  and  that  by  the  cash  book  of  the  said 
company  it  appears,  that  the  said  company  had  only  a 
cash  balance  on  the  said  29th  day  of  September ,  1 854, 
of  the  sum  of  48/.  19s.  3c/.,  and  to  have  that  balance, 
some  of  the  directors  had  advanced  the  company  the 
sum  of  105/.  on  the  28th  day  of  September ,  1854,  and 
that  on  the  30th  day  of  October^  1854,  it  appears  by  the 
said  cash  book,  that  the  said  company  had  only  a 
balance  of  72/.  10s.  3c/.,  and  to  have  that  balance  an 
advance  had  been  made  to  the  said  company  by  Mr. 
William  Pagden,  their  solicitor,  of  the  sum  of  22/. 
\6s.  5dr 

In  answer  to  this,  Mr.  Rowsell,  who  had  been  secre- 
tary and  afterwards  financial  director  of  the  company,  in 
his  affidavit,  stated  as  follows : — '^  I  well  knew  the  po- 
sition of  the  company  at  the  time  of  Mr,  HolCs  joining 
it,  and  the  temporary  pecuniary  difficulties  of  the  com- 
pany arose  entirely  from  the  unwillingness  of  the  direc- 
tors to  make  a  call  upon  the  members,  so  soon  after  the 
establishment  of  the  company,  especially  as  at  such 
time,  and  previously,  the  income  of  the  company  had 
been  increasing,  and  there  was  every  prospect  of  the 
company^s  ultimate  success.  If  a  call  had  been  made 
upon  the  members,  according  to  the  powers  of  the  deed 

b2  of 
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1856.  of  settlement,  and  enforced,  ample  assets  could  have 
been  easily  obtained  for  the  payment  of  all  the  liabilities 
of  the  company. 

*^  The  loans  referred  to  by  Mr.  HoU  were  loans  raised 
by  the  directors  od  their  own  personal  responsibility,  for 
the  purpose  of  avoiding  the  necessity  of  a  call,  and  such 
directors,  I  believe,  incurred  such  responsibility,  in  full 
confidence  that  the  income  of  the  company  would  shortly 
be  such  as  to  release  it  (rom  all  difficulties,  and  that  it 
had  every  prospect  of  success. 

'*The  resolution  passed  at  a  board  meeting  on  the 
27th  day  of  September ^  1854,  to  the  efiect,  that  until 
shares  be  sold,  or  money  obtained  to  the  amount  of 
500iL,  and  that  paid  into  the  banker*s  hands,  it  was  not 
desirable  further  expenditure  should  be  made,  had  re- 
ference solely  to,  and  was  passed  in  consequence  of,  an 
increased  expenditure  proposed  by  the  managing  direc- 
tor, which  it  was  considered  undesirable  to  adopt. 

''  The  said  company  continued  to  carry  on  business, 
and  accepted  assurances  on  lives  and  granted  policies  up 
to  October^  1855,  and  ultimately  sold  its  business  to  the 
Beacon  Assurance  Compan^^  for  a  sum  amounting  to 
nearly  1,000/.,  which  was  paid  to  the  directors  of  the 
Universal  Provident  Life  Association  by  the  said  Beacon 
Assurance  Company,  and  such  business  is  now  carried 
on  by  the  said  last-mentioned  company.^' 

Mr.  Beavan^  for  the  official  manager.  Mr.  Holt  is 
the  owner  of  the  shares,  and  has  executed  the  deed  by 
which  he  has  covenanted  to  pay ;  he  is  therefore  a  con- 
tributory. The  misrepresentation  of  an  individual,  un- 
mntborized  by  the  body,  cannot  release  him  from  the 

obligation 
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obligation  he  has  contracted  towards  the  other  share-        1856. 
holders.    Belts  case  has  no  application.  ^^^^'^ 

Mr.  Roxburgh^  contrd.  The  case  is  governed  by  the 
principle  laid  down  in  Belts  case  (a).  The  company 
was  insolvent,  and  Mr.  Holt  by  misrepresentations  has 
been  brought  into  the  concern,  merely  with  a  view  of 
making  him  participate  in  the  liabilities  of  an  insolvent 
company.  This  was  a  mere  device  by  some  of  the  di- 
rectors of  the  company,  to  substitute  Holts  responsibility 
for  their  own. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  Holt  is  a  contributory,  and  I 
think  that  there  has  been  some  misapprehension  as  to 
my  decision  in  Belts  case  (a). 

In  this  case,  assuming  that  all  which  Holt  states  is 
correct,  and  that  he  was  induced  by  the  misrepresenta- 
tions of  one  of  the  directors  to  become  a  director  and 
Bhareholder  in  this  company,  though  it  is  possible  he 
may  be  able  to  sustain  an  action  against  the  director 
who  so  deceived  him,  yet,  as  between  him  and  all  other 
innocent  members,  they  have  a  right  of  contribution 
against  him. 

The  grounds  of  my  decision  in  Belts  case  were  these: 
—there,  after  the  company  had  suspended  business,  and 
was  known  by  all  the  persons  concerned  in  it  to  be  in 
an  insolvent  state,  circulars  were  issued  as  the  act  of 
the  company,  containing  misrepresentations  and  offering 
advantages  to  canvassers  for  obtaining  other  persons  to 
become  shareholders.     I  thought  that  this  was  a  fraud 

committed 

(a)  AnUf  p.  35. 
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1866.  committed  by  the  company  to  induce  the  public  to 
share  in  their  losses ;  that  it  was  the  act  of  the  whole 
company  and  of  all  the  shareholders,  and  I  thought 
that  persons  brought  into  the  company  under  such  cir- 
cumstances, that  is,  by  an  act  emanating  from  the  whole 
body  in  its  quasi  corporate  character,  were  not  liable 
to  be  made  contributories,  to  diminish  the  burthen  of 
the  liabilities  which  the  company  had  incurred.  But 
if,  upon  the  establishment  of  a  company,  one  man  says 
to  another,  this  is  a  thriving  and  prosperous  concern, 
though  that  statement  may  be  false  altogether,  and 
though  the  person  who  hears  it  is  deceived  thereby 
and  induced  to  join  it,  still  he  becomes  a  contributory. 
In  the  one  case  it  is  the  act  of  the  company,  in  the 
other  it  is  the  act  of  a  particular  individual :  but  in 
neither  case  can  the  party  committing  the  fraud  obtain 
any  benefit  thereby.  In  the  former  case  this  is  pre- 
vented by  declaring  that  the  persons  deceived  are  not 
thereby  made  contributories ;  in  the  latter,  by  enabling 
the  person  deceived  to  enforce  his  personal  remedy 
against  the  man  who  deceived  him. 
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MUNTS  CASE. 

In  re  THE  UNIVERSAL  PROVIDENT  LIFE 

ASSOCIATION. 

Jmfy  19. 

TN  this  case,  an  order  had  been  made  for  winding  up  There  being  a 
this  company,  and  the  question  was,  whether  Mr.  between"  wo 

3funt  was  or  was  not  to  be  placed  on  the  list  of  con-  "ecrions  of  di- 
rectors of  a 
tributories  for  200  shares.  joint  stock 

company,  it 
was  agreed, 

Mr.  Munt  was  a  director  of  the  company,  and  signed  that  one  see- 
the deed  of  settlement  in  respect  of  200  shares,  but  he  {jj'"  l^^t^ 
contended  that  he  had  transferred  his  shares,  and  had  fer  their  shares 
thereby  got  rid  of  his  liability.     It  appeared  that  in  {^g  directors. 
December.  1864,  there  was  a  difference  of  opinion  be-  The  shares 

were  trans* 

tween  two  parties  in  the  direction,  as  to  the  conduct  of  ferred  accord- 
the  affairs  of  the  company,  Munfs  party  taking  one  '"g*y>^*^^ 
view  of  the  course  to  be  adopted  in  the  management  of  wards  again 
the  concern,  and  the  other  party  taking  a  different  view.  ^^^  ^^  ^^^ 
Mr.  Munt  thereupon  proposed,  that  one  of  these  two  ^a*®  ^^  *^« 

r  !•  Ill        .  n  1       winding-up 

sections  of  directors  should  retire  therefrom,  and  on  be-  order,  stood 

half  of  himself  and  those  of  his  party,  "  to  take  the  "1  ^^f  "*"™" 

*       •' '  -of  other  per- 

management  of  the  company,  and  relieve  the  other  party  sons.    The 
of  directors  from  all  liabilities  connected  therewith,  and  tj^g^'Jij/first 
to  return  all  monies  paid  in  shares,"  or  that  the  other  arrangement 
party  should  retire  on  the  same  terms.  ^^  that  the 

retiring  di- 
rectors were 

Munt  and  six  other  directors  accordingly  retired,  and  still  contribu- 
a  written  agreement  was,  on  the  18th  of  March,  1854,  *^jfdi  "^thl^^^ 
entered  into,  between  the  continuing  directors  of  the  one  subsequent 
part  and  the  seceding  directors  on  the  other,  by  which  the   ^^  *  ^"' 
latter  relinquished  and  released,  "  in  favour  of  the  as- 
sociation,*^ all  their  rights  and  interests  in  the  associa- 

tioui 
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1856.  tion,  and  the  continuing  directors  entered  into  certain 
covenants  to  transfer  the  shares  of  the  latter  to  the 
names  of  the  former^  and  further  indemnity. 

Munt  accordingly  transferred  200  shares  to  Ayert 
and  the  other  continuing  directors,  who,  in  May^  1854, 
transferred  them,  with  a  number  of  other  shares,  to  Simr 
mons  (a  director),  who,  in  August^  1 854,  transferred  them 
to  JBevariy  in  whose  name  they  still  remained. 

The  principal  question  was,  whether  the  purchase  of 
MunCs  shares  was  made  on  behalf  of  the  company,  or 
by  the  continuing  directors  individually,  but  the  Court 
came  to  the  conclusion,  that  the  purchase  was  made  by 
the  continuing  directors  on  behalf  of  the  company.  It 
is,  therefore,  unnecessary  to  state  the  evidence  on  which 
the  Court  came  to  that  conclusion. 

Mr.  Selwyn  and  Mr.  BeavaUf  for  the  official  manager, 
contended  that  Munt  ought  to  be  placed  on  the  list  for 
the  200  shares,  for  the  purchase  and  transfer  to  the 
directors  on  behalf  of  the  company  were  invalid  and  in- 
effectual, being  authorized  by  no  power  contained  in  the 
deed  of  settlement  of  the  company.  They  cited  MorgajCs 
case  (a);  Lawes's  case(i). 

Mr.  Lee,  Mr.  Lloyd  and  Mr.  Roxburgh,  contri.  The 
purchase  was  made  by  the  continuing  directors  indi- 
vidually, and  not  by  them  as  representing  the  company, 
and  by  the  agreement  of  the  18th  of  March,  1854,  they 
pledged  their  personal  liability  for  the  performance  of 
the  stipulations  contained  in  it.  The  invalidity  of  the 
transaction  as  regards  the  company  did  not  relieve  them 
from  that  obligation. 

Secondly, 

(a)  1  Mac,  4-  G.  225,  and  1  Hall/^  Tw.  320. 
(6)  1  De  G.,  M.  i  G.  421. 
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Secondly,  there  was  a  transfer,  first,  from  Munt  to  1856. 
Ayers^  and  by  him  to  strangers  (a),  and  the  persons  in 
whose  names  the  shares  at  present  stand,  and  not  Munt, 
ought,  therefore,  to  be  held  to  be  the  contributories.  If 
the  original  transaction  be  void  as  against  the  company, 
then  AyerSf  who  was  the  trustee  or  agent  of  Munt^  has 
made  a  valid  transfer  of  these  particular  shares.  Munt 
now  adopts  that  transfer  as  bis  act,  and  whatever  might 
be  the  effect  of  the  first  transaction,  the  subsequent 
transfers  at  least  were  valid,  and  make  the  persons  now 
on  the  register  clearly  liable,  and  there  cannot  be  double 
contributories  for  the  same  shares. 

The  Master  of  the  Rolls,  having  decided  that  the 
transfer  had  been  made  to  the  directors  as  representing 
the  company,  and  not  to  the  individuals,  proceeded  as 
follows : — 

Then,  with  regard  to  the  argument  of  Mr,  Lloyd,  that 
there  has  been  a  subsequent  transfer  by  Mr.  Ayers,  who 
must  be  treated  as  the  trustee  and  agent  for  Mr.  Munt, 
the  observation  I  make  on  that  is,  that  this  is  not  the 
nature  and  character  of  the  transaction,  but  even  if  it 
were,  I  must  consider  the  validity  of  the  original  trans- 
action as  between  Mr.  Munt  and  the  general  body  of 
the  shareholders  of  the  company,  for  I  am  not  now  dis- 
posing of  or  determining  any  question  which  may  arise 
individually  as  between  Mr.  Munt  and  Mr.  Ayers,  if  any 
such  should  arise  out  of  these  transactions. 

The  consequence  is,  that,  looking  at  this  transaction 
in  every  point  of  view,  and  attending  very  carefully 

to 

(a)  It  was  supposed  and  stated  was,    that  these  transfers  were 

to  the  Court,  that  the  transfers  merely    made  to  the  successive 

bad  been  made  to  strangers.  The  managing  directors,  and  not  to 

Coart  here  and  upon  appeal  acted  strangers. 
OD  that  assumption,  but  the  fact 
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1866.       to  what  Counsel  have  urged  before  me,  and  who  cer- 

"^^^y^^      tainly  have  put  the  case  in  every  light  in  which   I 

MuKT  8  Cask,  jjgijgyg  ^[^3^  ji-  ^j^n  be  presented,  I  think  that  this  was  a 

transaction  which  was,  and  was  known  by  the  parties 
to  it  to  be,  a  purchase  of  shares  by  a  set  of  remain- 
ing directors  from  directors  who  intended  to  retire  from 
the  direction,  on  behalf  of  the  company,  and  to  form 
part  of  the  stock  of  shares  in  the  company :  and  that 
this  was  an  essential  part  of  the  transaction.  So  viewing 
the  case,  it  comes  within  that  class  of  cases  which 
I  had  to  consider  in  the  instance  of  Dr.  Daniel,  and 
which  decides  that  such  a  transaction  is  void.  Mr 
Munt  is,  therefore,  properl}  made  a  contributory.  The 
same  observation,  of  course,  will  apply  to  all  the  other 
shareholders  who  stand  in  the  same  situation. 


Note. — Mr.  Munt  appealed  to  the  Lords  Justicet,  when 

Mr.  LeCf  Mr.  Uoyd  and  Mr.  Roxburgh  again  argued,  that  even 
if  the  first  transfer  were  void,  the  second  and  third  were  valid.  That 
Mr.  Munt  now  adopted  the  subsequent  transfers,  and  that  all  the  lia- 
bilities followed  and  attached  to  the  present  registered  shareholders. 

Mr.  Selujyn  and  Mr.  Bcavan,  contrd,  were  not  called  on  by 

The  Lords  Justices,  who  held,  that  there  had  not  been  a  bond  fidt 
transfer  of  the  shares;  and  Lord  Justice  Turner  said,  ''as  to  the  ar- 
gument that  the  subsequent  transfers  were  now  adopted  by  Munt  it 
would  be  to  adopt  a  transaction  not  binding  on  the  shareholders." 

The  appeal  was  dismissed  with  costs. — Aug.  1, 1856. 
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WICH  t;.  PARKER.  .    ,.  ,„ 

Jpril  7,  12. 

ACCORDING  to  the  statements  of  the  bill,  William  To  a  bill  to  set 
Parker  was  entitled  to  some  property  under  the  veyance  ai 
marriage  settlement  of  his  parents.  fraudulent,  un- 

der  the  statute 
of  Elizabeth^ 

The  Plaintiff  alleged,  that  in  January^  1853,  the  in-  the  Defendant, 
solvent  had  accepted  a  draft  for  166/.  10«.  for  some  refuicd^o^anl 
goods  he  then  purchased,  and  that,  when  the  draft  be-  ^^^^  *"y  P<"^ 
came  payable  in  March^  1853,  it  was  dishonoured.   An  the  ground 
action  was  brought  by  the  holder  in  June,  1853,  and  that  the  itatute 

,  ''  impogcd  a  for- 

judgment  obtained,  and   he  was   arrested  thereon  in  feiture  and  six 

•^""^  1854.  r^eiitX 

the  time  for 

In  July,  1855,  he  petitioned  for  the  benefit  of  the  ^"fP^"^^j,^*^ 
Insolvent  Act,  and  he  was  discharged  under  it  in  the  Plaintiff 
following  year,  and   the   Plaintiff  was  appointed   his  bjii  by  strikine 

assignee.  *  out  the  allega- 

tions of  fraud, 

The  bill  alleged,  that  in  the  mean  time,  and  on  the  ^mptfn^to 
19th  of  February,  1853,  William  Parker  assigned  all  remove  the  ob- 
his  interest,  under  the  marriage  settlement,  to  his  sister  \mxi  filed  the 

Matilda  Parker,  nominally  in  consideration  of  120Z.  ^'*'?"^&*" 

tones .    The 

due  and  10/.  cash.  Defendant,  by 

answer,  again 

The  Plaintiff  insisted,  that  this  assignment  was  frau-  in"*\ed  on 

the  objection, 

dulent  and  void,  and  he  filed  this  bill  against  William  and  that  the 
Parker  and  Matilda  Parker  for  the  purpose  of  setting  f^  pi^J,"?/ 
it  aside.     The  bill  alleged,  that  the  property  included  was  a  mere 
in  the  conveyance  of  the  19th  of  February,  1853,  was  refQ7^*to 

"  the  answer  any 

portion  of  the 
bill.    The  Court  came  to  the  conclusion,  that  the  two  bills  were  substantially  the  same, 
and  the  answer  to  the  first  being  deemed  sufficient,  the  Defendant  was  not  bound  to 
answer  the  second. 


WiCH 
V, 

Parker. 
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*'  the  only  valuable  property  of  any  kind  to  which  he 
was  entitled,  and  independently  thereof  he  was  or  would 
have  been  wholly  insolvent." 

The  bill  charged,  that  the  assignment  to  Matilda 
Parker  was  a  **  fraudulent  contrivance,  on  the  part  of  the 
Defendants,  to  deprive  the  creditors  of  William  Parker 
of  the  property  comprised  therein,  and  that  no  consi- 
deration, or,  if  any,  a  [very  insufficient,  or]  merely  co- 
lourable consideration  was  given  by  Matilda  Parker  to 
William  Parker  for  the  execution  thereof,  and  that  the 
several  sums  of  120/.  and  10/.  were  not,  in  fact,  ad- 
vanced and  lent  to  William  Parker  by  Matilda  Parker 
at  the  time  alleged,  and  that  such  sums,  if  any,  as  were 
in  fact  advanced  by  her  to  William  Parker,  previously 
to  the  19th  day  of  February,  1853,  or  the  greater  part 
thereof,  were  a  gift  and  not  a  loan,  and  that  no  security 
was  ever  given  for  the  same,  and  that  no  interest  was 
ever  paid  thereon,  and  that  there  was,  in  fact,  nothing, 
or  a  very  trifling  sum,  due  from  William  Parker  to 
Matilda  Parker  on  such  19th  day  of  February,  1863; 
and  that  the  said  deeds  of  conveyance  and  assignment ^ 
dated  the  \9th  day  of  February,  1853,  would  not,  in 
fact,  have  been  executed,  but  for  the  actual  or  impending 
or  anticipated  insolvency  of  the  said  William  Parker  J' 

The  bill  prayed,  that  the  deed  might  be  declared 
fraudulent  and  void,  and  that  the  property  therein  com- 
prised was  vested  in  the  Plaintiff  as  assignee  of  the 
insolvent. 

The  Plaintiff  filed  interrogatories  corresponding  to 
the  several  statements  in  the  bill,  which  he  required 
the  Defendants  to  answer. 

William  Parker  put  in  an  answer  in  the  following 

words : — 
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words : — "I  say,  that  by  an  Act,  passed  in  the  thirteenth 
year  of  the  reign  of  her  majesty  Queen  Elizabethy  chap. 
5  (a),  intituled  '  An  Act  against  Fraudulent  Deeds, 
Alienations,  &c.,'  it  is  enacted  as  therein  mentioned ; 
and  to  the  terms  of  which  said  Act,  to  avoid  prolixity, 
I  crave  leave  to  refer ;  and  I  am  advised  and  believe, 
that  the  Plaintiff,  by  his  said  bill,  seeks  discovery  in 
respect  of  a  matter,  which,  if  true,  would  render  me 
liable  to  penalties  and  forfeitures,  and  would  subject 
me  to  a  criminal  prosecution  under  the  said  statute; 
and  I  humbly  insist,  that  I  am  not  bound  to  answer, 
and  I  decline  to  answer  any  of  the  interrogatories  filed 
by  the  Plaintiff  in  this  suit."  He  then  disclaimed  all  in- 
terest and  insisted  that  he  had  improperly  been  made  a 
party  to  this  suit. 

The  Plaintiff  took  no  exceptions  to  this  answer,  but 
having  allowed  the  time  to  except  expire,  he  amended 
his  bill,  by  striking  out  the  words  printed  in  italics 
and  inserting  those  within  brackets,  and  omitted  the 
word  "fraudulent"  in  the  prayer.  The  thirty-fifth 
paragraph  introduced  by  amendment  into  the  bill  was 
as  follows: — "And  the  Plaintiff  charges,  that  the  De- 
fendant William  Parker  and  Matilda  Parker  respec- 
tivel}'  allege,  and  it  may  be  true  for  anything  Plaintiff 
knows  to  the  contrary,  that  neither  the  indenture  of  the 
19th  day  of  February ,  1853,  nor  any  other  matter  here- 
inafter charged  or  stated,  were  executed  or  done  by  the 
said  Defendants,  in  such  manner,  or  with  such  inten- 
tion, 


(a)  The  13  Elix,  c.  5,  s.  3, 
enacts,  that  every  party  to  such 
fraudulent  conveyance  "  shall  in- 
cur the  penalty  and  forfeiture  of 
one  year's  value  of  the  said  lands," 
and  **  the  whole  of  the  value  of 
the  said  goods,"  and  "  also,  being 
thereof  lawfully  convicted,  shall 
iofier  impiisoDment  for  one-half 


year,  without  bail  or  mainprize." 
There  is  a  similar  clause  in  the 
27  Elix.  c.  4,  namely,  sect.  3.  See 
2  ChUtys  Statutes,  163,  1G9. 

It  seems  strange,  that  the  ob- 
jection in  the  text  does  not  ap- 
peartohave  been  taken  in  the  nu- 
merous similar  cases  which  have 
come  before  the  Court 


1856. 


WiCH 
V. 

Parker. 
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iion,  or  under  such  circumstances,  as  to  expose  the  said 
Defendants,  or  either  of  them,  to  any  pains  or  penalties, 
or  to  any  criminal  prosecution  under  the  statute  against 
Fraudulent  Deeds,  Alienations,  &c.  or  otherwise." 

He  then  filed  a  second  set  of  interrogatories  which 
was  a  mere  copy  of  the  first. 

William  Parker,  in  answer  to  these  second  interro- 
gatories, stated  as  follows  : — **  I  say,  that  for  the  reasons 
set  forth  in  my  former  answer,  I  declined  to  answer  the 
interrogatories  filed  by  the  Plaintiff,  and  the  Plaintiff  sub- 
mitted to  and  acquiesced  in  my  said  objection,  and  I 
say,  that  the  Plaintiff  has  amended  his  said  bill  by 
striking  out  certain  allegations  therein,  and  has  impro- 
perly, as  I  submit,  filed  a  second  set  of  interrogatories 
to  the  same  purport  and  effect  as  the  former,  which  he 
has,  by  his  conduct,  admitted  I  am  not  bound  to  answer. 
And  I  say,  I  believe  that  the  amendment  and  proceed- 
ings of  said  Plaintiff  are  a  mere  snare,  intended  to  ob- 
tain from  me  an  answer  to  matters  to  which  he  is  not 
entitled,  he,  the  Plaintiff,  still,  as  I  believe,  insisting, 
as  he  has  always  insisted,  that  the  deed  is  a  fraudulent 
contrivance  to  defeat  my  creditors.  And  I. am  advised 
and  believe,  that  I  am  not  bound  to  answer  the  said  in- 
terrogatories or  any  of  them,  and  that  an  answer  to  the 
said  interrogatories,  or  any  of  them,  might  tend  to  sub- 
ject me  to  the  penalties  and  forfeitures  referred  to  in  my 
former  answer.  And  I  humbly  insist,  that  I  am  not 
bound  to  answer,  and  I  decline  to  answer,  any  of  the 
interrogatories  filed  by  Plaintiff  in  this  suit." 

Matilda  Parker  put  in  two  similar  answers  (omitting 
the  disclaimer)  to  the  original  and  amended  bill,  and 
she  insisted  on  the  validity  of  the  deed  of  the  19th  of 
Febrtiartff  1853.    The  Plaintiff  took  twenty-four  excep- 
tions 
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tioD8  to  each  answer,  which  now  came  on  for  argument 
together. 

Mr.  JRendall,  in  support  of  the  exceptions.  The  De- 
fendants refuse  to  answer  any  portion  of  the  bill ;  if  they 
are  right,  it  must  be  open  to  a  general  demurrer.  They 
ought,  therefore,  to  have  demurred,  but  having  under- 
taken to  answer,  they  are  bound  to  answer  fully  (a).  It 
will  be  said,  that  by  the  38th  Order  o(  August,  1841  (6), 
the  Defendants  may,  by  answer,  protect  themselves  from 
giving  the  discovery;  but  it  is  settled,  after  some  dif- 
ference of  opinion,  that  this  Order  does  not  apply  where 
the  objection  goes  to  the  whole  bill ;  Fairthome  v.  WeS" 
ton{c);  Kaye  v.  WalHd),  reversed  by  Mason  v.  Wake* 
man  («),  in  which  it  was  held,  that  a  Defendant  cannot 
under  the  38th  Order  of  August,  1841,  decline  to  answer 
any  interrogatory  merely  on  the  ground  that  the  bill 
is  open  to  a  general  demurrer. 


1866. 


Secondly.  A  substantially  new  case  is  made  by  the 
amendments,  and  the  objection  arising  from  the  statute 
of  Elizabeth  has  been  removed.  The  Defendants,  there- 
fore, cannot  now  say,  that  the  penalties  imposed  by  that 
statute  relieve  them  from  discovery;  Mazarredo  v.  Mait- 
land(f). 

Thirdly.  There  are  parts  of  the  amended  bill  and  of 
the  interrogatories  which  are  new,  and  some  of  the  in- 
terrogatories are  now  varied  in  form.  These,  at  least, 
the  Defendants  must  answer;  Att.-Gen.  v.  Rees{g). 

Mr. 


{a)  The  cases  and  the  excep- 
tions to  the  rule  are  stated  in  1 
Hoventlens  Supp,  to  Vewey,  p.  126. 

(6)  Ordinn  Can.  175. 

(c)  3  Hun,  387. 


((f)  4  Hare,  127. 
(e)  2  Phillips,  516. 
(J)  3  Mud.  66. 
{g)  12  Bean,  50. 
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Mr.  R.  Palmer  and  Mr.  Beavan,  for  Matilda  Parker, 
and  Mr.  Selwt/n,  for  William  Parker.     By  the  statute 
of  13  Eliz.  c.  5,  pecuniary  penalties  and  six  months*  im- 
prisonment are  imposed  on  parties  to  fraudulent  convey- 
ances (a).  The  Defendant  cannot^  therefore,  be  compelled 
to  answer  questions  which  in  the  result  may  subject  him 
to  a  criminal  prosecution.     Secondly,  the  bill  is  not  de- 
murrable; it  states  a  case  which,  if  true,  would  entitle  the 
Plaintiff  to  a  decree,  and  therefore  the  38th  General 
Order  is  applicable.     Independent  of  this,  it  has  been 
decided  by  Vice-Chancellor  Knight  Bruce,  in  Skort  v. 
Mercier{b),  that  the  proper  mode  of  raising  the  present 
objection  is  by  answer,  and  it  may  be  raised  at  any  stage 
of  a  cause  (c) ;  The  Queen  v,  Garbett,  cited  in  Fisher  v. 
Ronalds  (d) ;  for  at  no  time  and  by  no  process  can  a  party 
be  compelled  to  criminate  himself.    Thirdly,  there  is  no 
new  case  raised  by  the  amendments;  they  are  merely 
colourable,  and  intended  to  evade  the  rule,  and  the  facts 
and  the  prayer  of  the  bill  are  in  substance  the  same. 
The  Plaintiff  is  bound  to  separate  that  to  which  he  is 
entitled  to  an  answer  from  that  which  he  is  not;  The 
Earl  of  Lichfield  V.Bond  {e);  and  the  Defendant  is  not 
bound  to  answer  any  one  of  a  chain  of  facts  which  may 
subject  him  to  penalties ;  Leev.  Read(f);  and  see  Skort 
V.  Mercier{g).     If  on  these  amendments  the  Plaintiff 
could  enforce  an  answer,  he  might  immediately  after 
amend  the  bill,  and  restore  it  to  its  original  state,  thus 
by  indirect  means  subjecting  the  Defendants  to  penalties. 
But  the  Plaintiff  cannot  deprive  a  Defendant  of  his 
right  to  protection  by  stating  his  case  untruly;  Skort  v. 

Mercier. 


(a)  The  statute  of  27  Eliz,  c. 

4,  has    a  clause  with  the  same 

penahy. 
(A)  2  De  Gtfx  4*  5iii.  635 
(c)  See  19  V€ieif,2'lb. 


(d)  12  C  B,  Rep.  764. 

(e)  6  Beav.  88. 
(/)  5  Beav  381. 

(g)  3  Mac.  4-  Gor.  205. 
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Mercier(a).     Fourthly,  the  Plaintiff  not  having  taken        1856. 
exception  to  the  first  answer,  it  must  be  deemed  to  be      ^'^y^"*"^ 

■^  WiCH 

sufficient,  18th  General  Order  of  November,  1860  (i);  v. 

and  when  an  answer  is  sufficient  and  the  bill  is  ^a"*** 
amended,  the  Plaintiff  cannot  again  sustain  exceptions 
on  the  old  matters;  Duncombe  v.  Davis {c)',  for  the 
answer  must  still  be  deemed  to  be  sufficient.  Fifthly, 
as  far  as  William  Parker  is  concerned,  the  discovery 
is  immaterial,  for  he  has  disclaimed. 

Mitchell  V.  Koecker{d)  and  Mitford^s  PL{e)  were 
also  cited. 

Mr.  Rendally  in  reply. 

The  Mastbr  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls.  April  12. 

The  question  is,  whether  the  exceptions  are  to  be 
allowed  to  the  answer  of  the  Defendants. 

The  original  bill  prayed  a  declaration  that  a  deed, 
dated  the  19th  oi  February,  1863,  and  executed  by  the 
Defendants,  might  be  declared  to  be  fraudulent  and 
void,  as  contraiy  to  the  statute  of  13  Eliz,  c.  6,  being 
intended  to  defeat  or  delay  creditors.  No  demurrer  was 
filed,  but  answers  were  put  in  by  the  first  two  Defend- 
ants, who  were  both  parties  to  the  deed,  which,  though  in 
title  and  form  are  answera,  were  in  substance  no  answer. 

By 

(a)  2J)tG.if  Sm,  649.  id)  11  Beat).  380. 

(6)  Ordines  Can,  436.  («)  Page  229  (5th  Ed.). 

(c)  I  Hare,  184. 

TOL.  ZXIl.  F 
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By  tbem  they  insisted,  that  by  reason  of  the  3rd  clause 
of  the  Act,  by  which  persons,  parties  to  such  con- 
veyances, were  made  liable  to  six  months*  imprison- 
ment and  the  loss  of  one  year's  income,  they  were 
not  bound  to  answer  any  part  of  the  bill.  Upon  this, 
the  Plaintiff,  without  filing  exceptions,  submitted  and 
amended  his  bill,  by  striking  out  the  words  **  fraud" 
and  '*  fraudulent*'  throughout,  and  striking  out  most 
of  the  passages  containing  them,  and  also  several  pas- 
sages which  impute  the  motive  for  the  executing  the 
deed,  namely,  the  anticipated  insolvency  of  the  De- 
fendant William  Parker. 


In  answer  to  this  amended  bill,  the  Defendants  put 
in,  what,  again,  is  in  title  and  form  an  answer,  but,  in 
substance,  is  no  answer,  insisting  on  the  same  objection 
which  they  had  relied  on  by  the  former  answer,  and 
also  insisting,  that  the  answer  to  the  former  bill  having 
been  submitted  to,  it  must  be  treated  to  have  been 
sufficient,  and  that  the  Plaintiff  cannot  require  fresh 
answers  to  these  interrogatories  on  the  principle  of  Ovey 
V.  Leighton(a). 


I  do  not  enter  into  the  question  whether  the  De- 
fendants could  successfully  have  resisted  answering  the 
original  bill,  if  the  Plaintiff  had  excepted,  for  I  am  of 
opinion  that  I  have  not  now  to  consider,  whether  the 
Defendants  could,  with  propriety,  refuse  to  answer  the 
original  bill.  It  was  contended  on  behalf  of  the  Plain- 
tiff, that  the  question  was  the  same  as  that  which  was 
decided  by  Sir  James  Wigram  and  reversed  by  Lord 
Cottenham,  that  a  Defendant  could  not,  by  alleging 
that  a  bill  is  such  that  the  plaintiff  is  entitled  to  no 
relief,  resist    answering   it,  but   having    submitted   to 


answer. 


(a)  2  Sim.  ^  St.  234. 
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answer,  he  must  answer  fully.  I  concur  in  this: —  1856. 
that  a  Defendant  cannot  generally  take  that  course, 
though  there  are  exceptions  to  that  rule ;  but  the  ques- 
tion is,  whether  that  is  the  case  here,  or  whether  the 
amended  bill  is  not,  substantially,  the  same  as  the  ori- 
ginal bill.  The  Plaintiff  strikes  out  the  words  "  fraud  '* 
and  **  fraudulent/'  and  the  passages  which  impute  a 
motive,  and  introduces  this  passage : — [His  Honor  read 
the  35th  paragraph  of  the  amended  bill{a)J].  In  my 
opinion  that  does  not  alter  the  case,  which  substantially 
is  the  same.  It  is  not  by  using  the  words  *' fraud"  and 
''fraudulent"  alone,  that  the  case  may  be  rendered  ob- 
noxious to  the  statute,  but  you  must  look  at  the  facts 
alleged,  and  from  them  determine  whether  they  are  such 
as  this  Court  considers  fraudulent,  and  would  invalidate 
the  deed.  You  must  see  whether  the  facts  alleged  lead 
to  that  inference;  and  if  they  do,  the  allegation  that  it 
is  fraudulent  is  immaterial.  It  is  alleged  that  the  deed 
was  executed  without  consideration  by  William  Parker, 
who  was  about  to  become  insolvent,  and  under  circum- 
stances sufficient  to  shew  that  the  deed  was  fraudulent 
under  the  statute. 

Either  it  is  a  fraudulent  deed  under  the  statute  or  the 
complaint  amounts  to  nothing.  I  am  of  opinion,  that 
the  amended  bill  is  substantially  the  same  as  the  original 
bill,  and  the  question  is,  whether  an  answer  having  been 
put  in  to  the  original  bill,  the  Defendant  is  entitled  to 
say,  **  you  are  not  entitled  to  require  me  to  answer  over 
again  the  amended  bill,  which  in  substance  has  been 
answered  by  answering  the  original  bill,"  in  this  sense, 
that  the  Plaintiff  has  taken  it  as  a  sufficient  answer. 
Ovey  y.  Leighton  (Jb)  cannot  be  distinguished  from  this 

case, 

(a)  See  onto,  p.  58.  (6)  2  Sim,  ^  St.  234. 

p2 


68 


CASES  IN  CHANCERY. 


1856. 


case,  it  is  in  substance  the  same.  There  the  Defend* 
ant  had  protected  himself  from  setting  out  the  title 
deeds,  on  the  ground  that  he  was  a  purchaser  for  valu- 
able consideration.  The  Plaintiff  did  not  take  exceptions 
but  amended  his  bill;  and  the  Vice-Chancellor  held  two 
things : — "  First,  that  a  purchaser  for  valuable  conside- 
ration, submitting  to  answer  and  not  protecting  himself 
by  plea,  must  answer  fully;  and,  secondly,  that  the 
Plaintiff,  having  waived  this  exception  to  the  answer  to 
the  original  bill,  could  not  recur  to  it  on  the  answer  to 
the  amended  bill." 

The  Defendants  were  either  compellable  to  answer 
the  original  bill  or  not.  If  they  were,  the  Plaintiff  has 
waived  the  objection  and  cannot  return  to  it;  but  if  they 
were  not,  then  neither  are  they  bound  to  answer  the 
amended  bill. 

I  think  it  unnecessary  to  refer  to  those  cases  where 
the  interrogatories  in  the  original  and  amended  bill, 
though  precisely  the  same  in  form,  have,  by  the  amend- 
ment, acquired  a  different  meaning.  Thus,  if  the  Plain- 
tiff alleged  the  execution  of  a  deed  of  a  particular  date^ 
and  interrogated  as  to  the  **  said  deed,"  which,  being 
answered,  the  Plaintiff  amends,  and  alters  the  date, 
leaving  the  interrogatory  as  before,  it  is  evident  that  it 
would  refer  to  a  different  deed  and  must  be  answered. 
That  was  the  case  m  Attorney-General  v.  Ilee$(a), 
where  the  subject-matter  was  altered  by  the  amend- 
ments. 


I  cannot  compel  an  answer  to  these  amendments,  and 
must  overrule  the  exceptions;  but  this  is  not  an  objec- 
tion which  this  Court  looks  at  with  favour,  and  I  shall 
not  give  any  costs,  but  direct  them  to  be  costs  in  the 
cause. 

(a)  12  Beav.  50. 
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PAYNE  V.  LITTLE.  ^-  ^^• 

1856. 
Jaiu  15. 

THE  testator,   William  Freest,  died  in  1820,  and  Annuities 
under  his  will,  the  Plaintiff,  Mrs.  Payne,  was  en-  fjj^^^^jy 
titled  to  some  annuities.  paid  by  the 

executors  for 
six  years,  and 

The  annuities  were  regularly  paid  by  the  executors  to  IIJ2^*Jn^o^ 
the  end  of  1826,  and  some  payments  were  made  irre-  count,  were 

1     •      •  r    i_  •  •        I  1  ftr»/\    1        niade  by  them 

guiarly  m  respect  of  the  annuities  down  to  1830,  but  for  the  next 
still  leaving  arrears  unpaid.     Since  that  time,  nothing  ^"'^i^^*^  ^ 
had  been  paid.     After  the  testator's  death,  several  suits  this  of  iuelf 
were  instituted,  in  one  of  which,  Payne  v.  Burridge,  admission^of 
the  Master  made  his  report  in  July,  1826,  finding  a  debt  assets, 
due  to  one  Burridge,  and  charged  on  the  testator's  <jo^,  ^^^  bind 
estate ;  and  in  the  suit  of  Burridge  v.  Payne,  instituted  executors  by 

an  admission 

to  enforce  payment  of  the  debt,  an  order  was  made,  of  assets,  if 
in  1836,  for   payment   of  4,000/.  into  Court  by  the  jj^^j/^l"'^^^^^^^ 
executors.  wards  arise. 


Mrs.  Payne  instituted  this  suit  in  1848,  and  sought  to 
make  the  executors  and  their  representatives  personally 
liable,  as  on  an  admission  of  assets,  or,  in  the  alterna- 
tive, for  the  administration  of  the  estate,  charging  them 
for  wilful  default. 

The  principal  question  was,  whether  the  payment  of 
the  annuities  amounted,  under  the  circumstances,  to  an 
admission  of  assets. 

Mr.  FoUett  and  Mr.  W.  Morris,  for  the  Plaintiff. 

Mr. 
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1855.  Mr.  Lloyd,  Mr.  Roupell^  and  Mr.  Bagshawe,  contrcL. 


The  Master  of  the  Rolls  reserved  judgment. 


1S56. 

Jan,  15. 


7%e  Mastbr  of  the  Rolls. 

The  first  qaestion  is,  whether  there  is  not  an  admis- 
sion of  assets,  which  precludes  the  necessity  of  taking 
any  of  these  accounts  at  all  ?  If  the  case  had  stood 
merely  upon  the  fact,  that  the  annuities  had  been 
regularly  paid  up  to  1826  without  any  question,  and 
afterwards,  irregularly,  up  to  1830,  before  Mrs.  Payne 
took  possession  of  this  estate,  I  should  have  been  much 
disposed  to  consider  that,  as  an  admission  of  assets  bind- 
ing on  the  executors,  which  would  have  rendered  the 
necessity  of  going  into  the  accounts  superfluous. 

The  Court,  undoubtedly,  holds  executors  to  have  made 
an  admission  of  assets  by  reason  of  their  payment  of 
sums  of  money,  as  well  as  by  an  express  admission  in 
words.  If  an  executor  pays  a  simple  contract  debt,  that^ 
no  doubt,  is  an  admission  that  he  has  sufficient  assets  to 
pay  the  specialty  debts.  But  every  admission  of  assets 
made  Jby  an  executor,  whether  it  be  made  by  his  acts 
or  by  an  express  admission  in  words,  must  have  re- 
ference to  the  circumstances  which  he  was  then  ac- 
quainted with,  and  if  ''  the  circumstances  on  which 
he  built  his  admission  fail'*  him  (which  is  an  ex- 
pression used  by  Sir  John  Strange,  in  Horsley  v. 
Chaloner  (a)),  then  the  admission  fails  also,  and  he  can- 
not be  bound  by  an  admission  made  under  circumstances 
with  which  he  was  not  acquainted.     He  might  have 

known 

(a)  2  Vet.  ten,  83. 
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known  nothing  whatever  of  a  debt  due  by  the  testator; 
a  liability  might  exist  against  the  estate  of  the  testator 
in  respect  of  which  a  debt  had  not  even  arisen,  as  under 
a  covenant  entered  into  by  the  testator,  where  no  breach 
might  have  taken  place  until  long  after  his  death  ;  so,  for 
instance,  if  the  testator  had  become  surety  for  another 
person  for  the  performing  the  covenants  in  a  lease  and 
the  like.  Under  such  circumstances^  if  a  debt  afterwards 
arose,  which  the  executor  was  not  previously  aware  of, 
his  admission  of  assets  before  that  time  cannot  in  any 
respect  bind  him,  or  amount  to  this  declaration  on  his 
part: — "that  whatever  liability  may  hereafter  arise 
against  the  testator's  estate,  and  of  which  I  now  know 
nothing,  I  am  content  to  be  bound  personally  to  pay 
everything  which  was  left  by  the  testator's  will." 


1856, 


The  circumstances  with  which  the  executors  were  not 
acquainted  at  the  time  they  paid  the  Plaintiff's  annuity 
are  those  which  occurred  in  the  subsequent  suits  of 
Payne  v.  Preest,  but,  above  all,  in  that  of  Payne  v. 
Burridge,  in  which,  after  the  payments  had  been  made 
of  the  Plaintiff's  annuity,  the  Master's  report  was  made, 
finding  a  large  sum  of  money  due  from  Mr.  Preesfs 
estate,  and  which  constituted  a  debt  due  from  it,  and,  in 
1836,  an  order  was  made,  in  the  suit  of  Burridge  v. 
Payjie,  directing  the  executors  to  pay  4,000/.  into  Court. 


It  is  impossible,  in  that  state  of  things,  that  the  ex- 
ecutors can  be  bound  by  an  admission  made  by  them  ten 
years  before,  they  being  then  perfectly  ignorant  of  what 
Mr.  Burridge  might  be  able  to  establish,  and  having  no 
means  of  ascertaining  it;  for,  in  fact,  the  bill  of  Burridge 
V.  Payne  was  not  filed  at  that  time  nor  was  the  report; 
finding  that  this  was  a  debt  due  to  Burridge  and 
charged  upon  the  estate  (which  was  established  in  the 
suit  of  Payne  v.  Burridge)  ascertained,  until  July,  1826, 

nor 
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1836.       nor  was  the  order  made  till  January^  ISS?,  after  which 
the  bill  of  Burridge  v.  Payne  was  filed  to  enforce  it. 

I  am  of  opinion,  therefore,  that  this  admission  of 
assets  is  not  one  by  which  I  can  bind  the  executors  of 
the  original  testator,  and  it  is  clear,  therefore,  that  there 
must  be  an  account. 


Note. — As  to  the  admission  of  assets  as  regards  legatees,  see  the 
follo^ving  authorities: — The  Corporation  of  Clergymen* tSon$v,  Swam* 
$on,  1  Firs,  sen,  75 ;  Cook  v.  Martyn,  2  Atk,  3,  and  Milford^  41,  note; 
see  Horsley  v.  Chuloner^  2  Vet,  ten,  83 ;  Drewry  v.  Thacker,  3  Stoami, 
548;  Rogertv,  SouUen,  2  Keen,  598;  Whittle  y.  Henning,  2  Beav. 
39G;  Att.'Cen.  v.  Chapman,  3  Beav.  255;  Dimdale  ▼.  Dudding, 
1  Y.l^  C.  C.  C.  265 ;  Holland  v.  Clark,  2  Y.  Sf  C.  C.  C.  319 ;  Jti.- 
Gen,  V,  Higham,  Ibid.  G34;  Barnard  v.  Pumjrett,  5  MyL  if  Cr.  67; 
Savage  v.  Xanf,  6  Htfre,  32;  Postlethtoaite  v.  Moumey,  Ibid.  33, 
note ;  Lazonby  v.  Ratoton,  4  De  G.,  jif.  4*  G.  556 ;  Severs  v.  Sraen^ 
1  &im/e  4r  Oif  400 ;  C^rA  y.  Bates,  2  DeC.l^  Sm.  203. 


1855. 
Dec.  11. 

1856.  WHITE  t;.  SMALE. 

May  30. 

In  a  bill  HHIIE  bill,  in  this  case,  was  filed  by  the  PlaintifiP,  on 

T!ihl  ?i^^  ^^^^^^  ^f  himself  and  all  other  the  grantees  of 

tiff  stoted  a       yearly  rent-charges  of  40s,  each,  issuing  out  of  certain 
which  was  ma-  hereditaments  situate  on  Hounslow  Heathy  against  Ro^ 

terial  in  order    j^^  SmaU,  in  whom,  as  the  bill  alleged,  the  land  and 
to  charge  C,       .  ,  ,  7  t       r./x  i        *. 

not  positively  lour  cottages  thereon  became  vested,  on  the  30th  of 

as  a  fact,  but  January,  1846,  and  by  whom,  on  the  same  day,  the 

tion  made  by  rent-charges  in  question  (about  twenty  in  number)  had 

m'urrerbrc.  been  granted. 

was  allowed.  Smale, 

In  a  suit  on 
behalf  of  a  number  of  grantees  of  rent-charges  on  the  same  property,  who  had 
powers  of  distress  and  entry,  a  receiver  was  appointed  to  protect  the  property  pending 
the  litigation,  it  being  untenanted,  and  it  being  impossible  to  obtain  tenants,  for  want 
of  protectioQ  agamst  the  powers  of  the  several  grantees  of  the  rent-charges. 
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Smale,  by  his  answer,  stated,  that  he  had  sold  the  1855. 
property  to  William  Harry  James  prior  to  the  grant  of  'tT'"^^ 
the  rent-charges,  and  that,  on  completing  the  purchase,  9. 

he  signed  several  deeds,  the  nature  and  purport  of  which  Smalb. 
he  did  not  understand,  but  supposed  they  related  to  the 
couTeyance.  The  Plaintiff  thereupon  amended  his  bill, 
by  making  James  a  Defendant.  The  amended  bill,  in  the 
allegations  as  to  the  sale  to  James,  merely  stated  what 
Smale  alleged  to  be  the  facts,  without  technically  stating 
that  such  toere  the  facts.  On  this  ground,  James  put 
in  a  demurrer. 

Mr.  Shebbearej  for  the  demurrer. 

Mr.  jB.  Palmer  and  Mr.  William  Morris,  contrd. 

The  Master  of  the  Rolls  thought  that  no  case 
whatever  was  stated  against  the  Defendant  James,  and 
that  the  demurrer  must  be  allowed  generally.  The 
bill,  he  said,  simply  stated,  that  somebody  alleged  that 
James  had  an  interest ;  but  that  was  not  sufficient  to 
sustain  the  bill.  The  demurrer  must  be  allowed  with 
costs;  but  the  Plaintiff  might  have  leave  to  amend. 


The  bill  was  accordingly  amended,  and,  on  the  an** 
swers  of  the  Defendants  being  put  in,  it  appeared  that 
the  rent-charges  in  question  had  been  granted  by  Smale 
by  indentures  dated  respectively  the  30th  January,  1845, 
but  executed  on  the  27th  o( February,  1845;  and  though 
Smale  did  not,  by  his  answer,  admit  the  execution  of 
those  indentures,  yet  he  alleged^that,  sometime  in  1845, 
he  sold  the  hereditaments  to  James,  and  executed  several 
indentures  relating  thereto,  of  the  nature  and  purport 
of  which  he  was  ignorant,  and  that  he  had  no  longer 
any  interest  in  the  hereditaments,  of  which  he  alleged 
James  was,  and  James  claimed  to  be,  seised,  subject  to 

the 
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1866.  the  rent-cbarges.  The  Plaintiff  thereupon  obtained  the 
usual  order  to  dismiss  his  bill  against  Smale,  by  reason 
of  his  not  then  having  any  interest  in  the  subject-matter 

Smalb.       of  the  suit. 


White 

V. 


The  bill  prayed,  that  an  account  might  be  taken  of 
what  was  due  to  the  Plaintiff  and  to  the  several  other 
grantees,  and  that  the  Defendant  might  be  ordered  to 
pay  the  same  and  the  costs  of  suits ;  and  in  default,  that 
the  arrears  and  costs  might  be  raised  by  sale  or  mort- 
gage of  the  hereditaments;  and  if  by  sale,  that  the 
residue  of  the  purchase-money  might  be  invested  for 
securing  the  payment  of  the  rent-charges  in  future,  and 
that  a  receiver  might  be  appointed. 

It  appeared  from  the  evidence,  that  the  cottages  were, 
and  had  been  for  a  considerable  time  unoccupied,  and 
the  rent-charges  of  the  Plaintiff  and  the  other  grantees 
being  in  arrear,  there  was  nothing  upon  the  premises 
upon  which  a  distress  could  be  levied;  that  the  premises 
were  becoming  dilapidated  and  depreciating  in  value;  that 
no  tenants  could  be  found  to  occupy  the  cottages,  unless 
protected  from  and  guaranteed  against  the  exercise  of 
the  power  of  distress  given  to  each  of  the  grantees  of 
the  rent-charges ;  and  that,  by  reason  of  each  of  the 
several  rent-charges  being  granted  subject  to  the  others 
of  them,  none  of  the  grantees  could  recover  or  maintain 
the  possession  of  the  hereditaments  at  law. 

1856. 

May  30.  The  Plaintiff  now  moved  for  the  appointment  of  a 

receiver. 

Mr.  /?.  Palmer  and  Mr.  William  Morris^  in  support 
of  the  motion,  relied  upon  Cupit  v.  Jackson  (a). 

Mr. 

(a)  13  Price,  721 ;  M*CUL  495. 
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Mr.  Shebbearey  contra,  insisted  that  the  present  state  1856. 
of  the  property  was  occasioned  by  the  owners  of  the 
rent-charges  themseWeSy  who  had  harassed  the  tenants 
by  distresses ;  and  he  contended  that  a  Court  of  Equity 
had  no  jurisdiction  in  this  case,  which  was  one  of  purely 
legal  cognizance,  the  rights  being  simply  legal  rights; 
Hooper  v.  Cooke  (a) ;  Graves  y.  Hicks  (A).  The  case,  he 
said,  of  Cupit  y.  Jackson  (c)  has  been  disapproved  of, 
and  that  if  a  receiyer  be  appointed,  it  ought  to  be  with- 
out prejudice. 


The  Mastbr  of  the  Rolls. 

I  must  appoint  a  receiver  to  protect  the  property.     I 
do  not  prejudice  the  right  of  anybody. 

(a)  20  Beav,  639,  affirmed  by  (c)   13  Price,  721 ;    M*Cld. 
the  Lords  Justices.                            495. 

(b)  11  Sim.  551. 
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LAKEMAN  v.  The  AGUA  FRIA  GOLD  MINING 

COMPANY. 

.    ,        *       nnHE  statements  of  this  bill  were  to  the  following 

A  plea,  deny.     X      ir    * 
ing  a  negative  ettect : — 

allegation  in 

formal/  '  Messrs.  Palmer  k  Co.,  of  San  Francisco,  by  inden- 
A,B,em'  ture  dated  in  September,  1850,  authorized  the  Plaintiff 
Plaintiff  to  sell  to  sell  a  lease  of  a  gold  mine  in  California,  which  be- 
*  ^*^'th"f  h  '®"B^^  ^^  them,  and  they  agreed  to  pay  the  Plaintiff 
should  have      one-fourth  of  the  net  proceeds  of  the  sale   for  his 

one-fourth  of 

the  produce       services. 

for  his  trouble. 

It  was  sold  to  The  Plaintiff  sold  the    lease  to  the  Defendants,  a 

TOmMnVfor  a  Mining  Company,  in  consideration  of  one-third  of  the 

number  of  whole  of  the  shares  in  the  company  (paid  up),  a  moiety 

The  company  of  which   was  to  be  delivered  at  once,  and  the  other 

accepted  notice  moiety  at  the  end  of  three  years  from  the  complete 
of  the  agree-  ,    •'    ,  •'  ' 

ment  between    registration  of  the  company.     The  lease  was  accord- 

n.fntrff.Vnd     i°g'y  '^o^^^yed  in  October,  1851. 
promised  to 

Ijold  the  Plain-  fj^g  company  was  provisionally  registered  by  the 
of  the  shares  name  of  the  **  Agua  Fria  Gold  Mining  Company;^* 
Afterw^iS!'  the  deed  of  settlement  dated  the  6th  of  November,  185 1, 
A.  B.  sold  all  was  executed,  and  the  company  was  completely  regis- 
the  company     ^^red  on  the  22nd  of  November,  1851. 

who  insisted 

on  retaining  The  Plaintiff  gave  notice  to  the  company  of  his  rights, 

proportion.       ^^^   produced   a   memorandum  of  the  23rd  of  May^ 

The  Plaintiff  1851 

filed  a  bill  ' 

against  the  company  alone,  to  recover  them,  stating  that  they  had  never  been  legally 
vested  in  A,  B.,  inasmuch  as  the  certificates  bad  never  been  delivered  to  him,  and 
that  he  had  never  executed  the  deed  of  settlement  of  the  company.  The  Defendants 
put  in  a  plea  for  want  of  parties,  denying  that  Palmer  **  did  not  execute'*  the  deed, 
and  averring  that  his  name  appeared  thereto.    The  plea  was  overruled. 
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1851 9  evidencing  them.  Besides  which|  Mr.  Walbridge, 
(the  attorney  and  agent  of  Messrs.  Palmer  &  Co.,)  in 
February  and  March,  18529  also  gave  formal  written 
notice  to  the  directors,  of  the  arrangements  between 
themselves  and  tlie  Plaintifi*,  and  of  his  right  to  one- 
fourth  of  the  shares  agreed  to  be  given  for  the  lease,  and 
he  requested  the  directors  to  hold  such  shares  at  the  dis- 
posal of  the  Plaintiff.  The  company,  in  writing,  accepted 
the  order  of  Mr.  Walbridgej  to  deliver  3,104  shares  to 
the  Plaintiff,  which  were  to  be  delivered  immediately, 
and  said  they  would  act  upon  it  As  to  the  reserved 
shares,  the  letter  proceeded  as  follows: — ''The  board 
also  takes  notice,  that  3,166  of  the  reserved  shares  in 
their  hands  are  the  property  of  Mr.  Lakeman,  and  will 
be  held  at  his  disposal." 


1865. 

Lakeman 

V. 

The  AouA 
Fria  9old 

Milling 
Company. 


The  3,104  shares  were  accordingly  delivered  to  the 
Plaintiff,  and  he  executed  the  deed  of  settlement  in 
respect  of  them. 

By  an  indenture  of  the  15th  of  November,  1852, 
Palmer  Sc  Co.,  for  a  money  consideration,  granted  and 
released  to  the  company  all  their  rights  in  the  whole 
one-third  of  the  reserved  shares,  the  scrip  certificates  of 
which  remained  in  the  possession  of  the  company.  The 
Plaintiff  hearing  of  this,  remonstrated  with  the  directors, 
who,  in  answer,  stated,  that  they  had  "  no  alternative 
but  to  believe  that  Messrs.  Palmer  &  Co.  considered 
themselves  at  liberty  to  deal  with  the  whole  of  their  pro- 
perty, including  the  portion  claimed  by  Mr.  Lakeman.^' 


At  the  expiration  of  the  three  years  from  the  complete 
registration  of  the  company,  the  Plaintiff  applied  to 
the  company  for  delivery  of  3,166  reserved  shares, 
to  which,  under  the  original  agreement  with  Messrs. 
Palmer  &  Co.,  he    was    entitled.      In   answer,    the 

company, 
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1856. 


June  7. 

A  plea,  deny- 
ing a  negative 
allegation  in 
the  bill,  is  in- 
formal. 

Ji*  S.  em- 
ployed the 
Plaintiff  to  sell 
a  lease,  and 
agreed  that  he 
should  have 
one-fourth  of 
the  produce 
for  his  trouble 
It  was  sold  t' 
a  joint-stocV 
company  f 
number  r 
paid-up 
Thecc 
accen 
oftl 
me* 
A 
P 


LAKEMAN  v.  The  A( 

rpHE  gtatement 
-^    effect:— 


Messrs. 
ture  date^ 
to  sell ' 
long' 
on 
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y854y  wrote  to 

.een  advised  that 

J,  assignment  of  the 

I  the  deed  of  the  15th 

bis  title  and  justify  the 

.^  shares.     On  the  17th  of 

,  tiled  this  bill,  which  stated  to 

.fted  that  the  shares,  so  retained 

yi^r  legally  vested  in  Palmer  Sc 

1,  (certificates  of  such  shares  were 

'".  gied  ^o  them,  and  that  they  never 

'  ': ^jf  settlement ;  that,  consequently,  an 

•  ',v  Fiaintiff  by  deed  was  unnecessary. 


c 


W  *" 
,'^"^ 


■^       ,  ^iic  Defendant  put  in  a  plea,  for  want  of 

•  ■"  *  ^^  that  Palmer  §c  Co.  did  not  execute  the 

^     (tleioent,  and    averring  that    their    names 

bfcribed  thereto.    The  plea  now  came  on  to 


i'>: 


jlltfU* 


Rovpell  and  Mr.  Grenside,  in  support  of  the  plea, 

*  J   that  Messrs.   Palmer  k   Co.   were  necessary 

'".jggtothe  suit.     They  cited  The  Joint-Stock  Com- 

pies  Consolidation  Act  (a)  and  Shortridge  v.  JBosan- 

The  Master  of  the  Rolls  intimated  an  opinion  (in 
the  course  of  the  argument)  that  as  the  plea  contained 
only  a  denial  of  a  negative  allegation  contained  in  the 
bill,  it  was  defective  in  point  of  form,  and  he  also 
thought,  that  the  averment  as  to  the  names  appearing 
subscribed  to  the  deed  of  settlement,  did  not  cure  the 
defect,  because  its  only  use  was  to  support  the  denial 
made  by  the  plea. 


Mr.  /Z.  Palmer  and  Mr.  Dickenson,  were  not  called 


on. 


(a)  7&8  rtW.c.110,8.54. 


(6)  16  Beat.  84. 


The 
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The  Mastbr  of  the  Rolls. 

I  am  of  opinion,  that  the  plea  cannot  be  supported. 
The  essence  of  such  a  plea  could  only  be,  that  Palmer 
&  Co.  claimed  ihe  shares.  I  think  this  plea  cannot  be 
treated  as  going  to  that  extent,  and  for  this  reason : — 
The  Plaintiff  claims  3,166  shares  in  the  Agua  Fria 
Gold  Mining  Company,  and  the  bill  alleges  that  those 
3,166  shares  were  part  of  a  larger  amount  of  shares 
which  belonged  to  Palmer  &  Co.,  who  transferred  them 
to  the  Plaintiff,  and  the  Plaintiff  seeks  to  compel 
the  Defendant  to  deliver  over  to  him  the  certificate  of 
these  shares.  If  the  plea  had  been  that  Palmer  &  Co. 
actually  claimed  the  shares,  and  had,  in  substance  said, 
**  we,  the  Defendants,  admit  that  we  have  no  claim  to 
them  at  all,  the  only  question  is  one  to  be  determined 
between  the  Plaintiff  and  Palmer  &  Co. ;  we  ought 
not,  therefore,  to  be  vexed  by  two  suits,  being  mere 
shareholders,  and  this  being  a  matter  of  interpleader," 
I  should  have  considered  the  plea  good,  and  that  the 
Court  could  not  determine  the  questions  in  the  absence 
of  Palmer  &  Co.  I  think  also,  that  if  the  bill  had 
asserted,  that  Palmer  &  Co.  disclaimed  an  interest  in 
these  shares,  and  the  plea  had  therefore  taken  issue  on 
that  fact,  the  plea  would  have  been  equally  good  ; 
or  even  if  the  company  had  claimed  the  shares  bene* 
ficially,  so  that  there  would  have  been  three  claimants, 
and  the  plea  had  undertaken  to  prove,  that  Palmer 
&  Co.  did  claim  a  right  to  these  shares,  I  should  still 
bave  been  of  opinion  that  Palmer  k  Co.  were  necessary 
parties  to  discuss  the  question.  Again,  if  the  plea  had 
been,  that  Palmer  &  Co.  executed  the  deed  of  settle- 
ment, and  that  their  names  were  subscribed  thereto, 
and  that  in  respect  of  such  execution,  they  claimed  an 
interest  in  these  shares,  I  should  have  been  of  opinion 
that  this  was  a  perfectly  good  plea,  and  should  have 

allowed 


1855. 

Lakeman 

V. 

The  AouA 

Fria  Gold 

Mining 

Company. 
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1866. 
Lakeman 

V, 

The  AauA 

F&iA  Gold 

Mining 

Company. 


allowed  it ;  although,  if  the  truth  of  the  plea  were  after- 
wards disproved,  a  decree  would  go  against  the  De* 
fendant[at  once,  because  they  had  thought  fit  to  put 
their  equity  on  the  truth  of  the  plea  alone. 

Buty  considering  this  to  be  a  plea  that  Palmer  Sc  Co. 
did  execute  the  deed,  and  that  their  names  appear  sub- 
scribed to  it|  the  Court  cannot  possibly,  as  a  necessary 
consequence,  infer,  that  Palmer  Sc  Co.  claim  an  interest 
in  these  shares.  That  fact  ought  to  be  distinctly 
pleaded,  for  that  would  be  the  real  question  to  be  decided 
on  these  pleadings.  It  is  perfectly  possible  that  they 
may  have  executed  the  deed  of  settlement,  and,  accord- 
ing to  the  provisions  of  the  Joint  Stock  Acts,  be  still  the 
legal  owners  of  the  shares  ;  but  yet  they  may  have  no 
beneficial  interest  in  them  at  all.  I  cannot  assume, 
from  this  plea,  that  they  claim  any  beneficial  interest. 

If  the  answer,  when  it  comes  in,  should  state  that 
Messrs.  Palmer  claim  a  beneficial  interest  in  the  shares, 
it  will  be  incumbent  on  the  Plaintiff,  at  the  hearing,  to 
shew,  either  that  Messrs.  Palmer  claim  no  interest,  or, 
that  they  are  bound  in  such  a  manner,  that  it  would  be 
idle  to  have  them  here,  in  order  to  contest  a  thing 
which  cannot  reasonably  be  disputed.  The  statements 
in  this  plea  are,  merely,  that  the  deed  was  executed  by 
Palmer  &  Co.,  and  that  their  names  appear  to  it ;  but 
whether,  in  respect  of  those  shares,  of  which  they  have 
parted  with  the  beneficial  interest,  though  they  may  not 
have  parted  with  the  legal  interest,  does  not  appear.  I 
think,  therefore,  that  this  plea  must  be  overruled. 
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Jan.  12. 

BARTON  V.  ROCK.  A%  3,  22, 

23,81. 

A  BILL  was  filed  for  a  Receiver,  pending  a  litigation  ^  suit  for  a 
•        1       Ti     1     •       •     1  ^  1        Receiver, 

for  probate  in  the  Ecclesiastical  Ck)urty  and  a  pending  a  lit! . 

Receiver  was  granted  on  the  26th  of  November,  1855.  P^^°?  ^''J  P*"^ 

^  '  bate  in  the 

On  the  2nd  of  January,  1856,  probate  was  granted  to  the  Ecclesiastical 
Defendant,  whereupon  he  moved  to  discharge  the  Re-  brmiffht'to  a^^^ 
ceiver,  and  that  the  PlaintifT  might  pay  the  costs  of  hearing,  and 

,     ^  therefore  cun- 

SUlts;  but,  notbedis- 

missed  for 
want  of  pro- 

The  Mastbr  of  the  Rolls  held,  that  he  could  go  no  secution ;  but, 
further  than  discharge  the  Receiver.  fouhendlT' 

ill  the  Eccle- 
siastical Court, 
this  Court  will, 
— on  motion,  dis- 

pose of  the  costs 
of  the  suit. 

Mr.  T.  H,  Terrell  now  moved  to  dismiss  the  bill  with  A%  3. 
costs,  for  want  of  prosecution.     He  argued,  that,  as  the 
Ecclesiastical  Court  had  decided  that  the  Plaintiff  was 
in  the  wrong,  he  ought  to  pay  the   costs  of  a  suit  in- 
stituted in  this  Court  without  reason. 

Mr.  J.  S.  Moore,  contri.  Suits  of  this  description  are 
never  brought  to  a  hearing;  Anderson  v.  Guichard  (a) ; 
for  their  object  is  fulfilled  by  granting  a  Receiver.  They 
cannot,  therefore,  be  dismissed  for  want  of  prosecution ; 
Edwards  v.  Edwards  (b).  Secondly,  the  matter  was 
disposed  of  on  the  last  motion,  and  the  Court  has  now 
no  jurisdiction  to  give  costs. 

Mr.  Terrell  in  reply.      In  Edwards  v.  Edwards  (b) 

the 

(a)  9  Hare,  275f  (6)  17  Jur,  826. 
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1856.       the   litigation   in    the    Ecclesiastical   Court   was  still 
pending :  here  it  is  at  an  end. 

The  Master  of  the  Rolls. 

I  will  inquire  as  to  the  practice  ;  but  I  am  clear  that 
I  cannot  dismiss  the  bill  for  want  of  prosecution. 
Assuming  the  suit  to  have  been  improperly  instituted, 
is  the  Court,  in  that  case,  to  have  no  jurisdiction  to 
order  the  Plaintiff  to  pay  the  costs  ? 


May  31.  Tlie  Master  of  the  Rolls. 

The  bill,  in  this  case,  was  filed  on  the  5th  of  No- 
vember last  for  a  Receiver  pendente  lite.  On  the  26th 
of  November,  an  order  for  a  Receiver  was  made ;  but  on 
the  2nd  of  January  last,  probate  was  granted  to  the  De- 
fendant. On  the  12th  oi  January,  the  Defendant  moved 
to  discharge  the  Receiver,  and  he  then  asked  for  his 
costs  of  the  suit.  The  Receiver  was  discharged ;  but 
it  was  objected,  that  the  application  for  costs  was  pre- 
mature. I  took  that  view  of  the  case  ;  but,  on  further 
reflection,  I  am  of  opinion  I  was  wrong,  and  that 
I  ought  then  to  have  disposed  of  the  question  of 
costs.  The  Defendant  now  moves  to  dismiss  the  bill 
for  want  of  prosecution,  with  costs,  and,  in  opposition 
to  the  motion,  the  case  of  Edwards  v.  Edwards  (a) 
was  cited,  to  shew  that  the  Court  would  not  make 
such  an  order.  I  have  communicated  with  the  Vice- 
Chancellor  on  the  subject,  and  I  find  that  all  that 
was  decided  by  him,  or  that  he  intended  to  decide,  was 
this  : — that  where  a  Receiver  is  appointed,  and  the  liti- 
gation was  still  pending,  the  motion  to  dismiss  cannot 
be  maintained,  because  such  a  suit  is  never  brought  to 

a  hearing 

(fl)  17  Jur.  826.* 


Barton 

17. 
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a  hearing.     I  have  inquired  as  to  the  practice  at  the        1856. 
Registrar's  office,  and  find  that  such  a  suit  is  never 
brought  to  a  hearing.     I  am,  therefore,  of  opinion,  that 
I  ought  to  have  decided  the  question  of  costs  on  the        Rock. 
former  motion,  and  I  must  now  allow  this  point  to  be 
disposed  of. 

It  was  argued,  that  the  Court  never  gives  costs  in  these 
suits,  because  the  object  is  only  for  a  Receiver  pending 
the  litigation,  and  therefore,  when  that  is  over,  there  is 
an  end  of  the  whole  proceeding.  I  tliink  otherwise,  and 
that,  if  required,  this  Court  is  bound  to  look  into  the  cir- 
cumstances of  the  case,  in  order  to  ascertain  whether  there 
existed  a  proper  case  to  justify  the  Plaintiff  in  filing  a 
bill  for  a  Receiver.  This  must  mainly  depend  on  what 
has  taken  place  in  the  Ecclesiastical  Court.  If  that 
Court  has  determined  that  the  Plaintiff  in  equity  ought 
to  pay  the  costs  there,  the  result  ought  to  be  the  same 
here.  But  if  the  suit  in  the  Ecclesiastical  Court  is 
proper,  and  the  Ecclesiastical  Court  has  ordered  the 
costs  to  be  paid  out  of  the  estate,  the  same  course  would 
probably  be  taken  here. 

If,  therefore,  the  parties  will  agree  on  a  statement  of 
facts,  I  will  decide  upon  the  costs  of  the  suit ;  but  if  not, 
I  will  give  leave  to  amend  the  notice  of  motion,  with 
liberty  to  both  parties  to  file  affidavits. 


NoTB. — ^The  Plaintiff  appealed  to  the  Lords  Justices,  but  the  appeal 
motion  was  dismissed  with  costs. 
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Nov,  21,  22, 

23. 
Dec.  3,4,5,6. 

1856.    WEDDERBURN  v.  WEDDERBURN  (a).  (No.  4.) 

April  7. 

Classification     TN  1796,  John  Wedderburn,  David  Webster  (the  tea- 

of  the  three       A     tator),  and  Sir  David  Wedderburn,  entered  into 
cases,  m  which  y  ^  ^  \ 

the  estate  of  a  partnership,  and  executed  articles  specifying  the  terois 
nerrentftle'd    ^"^  duration  of  that  partnership,  which  was  to  continue 

to  participate     for  seven  years, 
in  the  subse- 
quent profits 

^^w  i"^  v^'  ^"  •       ^^^  terms  of  partnership  were  regulated  by  a  deed, 
tal  has  been      executed  on  the  21st  of  May y  1796;  the  parties  to  it 

^"-riiT^tkte     ^^^^  "^^^^  Wedderburn,  David  Webster  (the  testator), 
of  a  deceased    and  Sir  David  Wedderburn,     It  recited,  that  the  two 

partner  is  en-     «  i     j  •   j  l     •  x  r 

titled  to  parti-  for'^cr  had  earned  on  business  as  co-partners  for  seve- 

cipate  in  the  ral  years,  and  that  they  had  agreed  to  take  Sir  David 

business,  Wedderburn  into  partnership  with  them,  and  that  the 

^^t  h^l^^^'t  ^^^^^  l^^d  agreed  to  become  partners  for  seven  years 

the  surviving  from 

partners,  ex- 
cept by  ex-        (a)  Reported  2  KeeUy  722  ;  4  My  I.  4"  Cr.  41  ;  2  Beav.  208 ;  17  Beat;. 

press  ai^ree-  ^^^)  ^"^  ^^  Beav.  465. 

inent. 

By  partnership  articles,  on  the  death  of  a  partner,  the  survivors  were  entitled  to  the 
goodwill.  A.  B.,  a  partner,  died  in  1801,  having  appointed  his  co-partners  executors. 
They  continued  the  trade,  having  made  out  an  account,  from  which  it  appeared,  that 
the  assets  (consisting  nearly  wholly  of  outstanding  debts)  were  496,000/.,  the  liabilities 
410,000/.,  and  the  surplus  85,900/.,  of  which  A.  B.'s  share  was  55,000/.  The  sur- 
vivors carried  this  to  the  credit  of  the  deceased  partner's  account,  and  they  paid  the 
amount  with  interest  to  the  cestuis  que  tnat  as  they  respectively  came  of  age.  In  1831 
the  children  claimed  to  participate  in  the  profits  of  the  subsequent  trading,  which,  in 
the  thirty  years,  had  amountea  to  308,000/.,  on  the  ground  that  their  capital  had  been 
employed  therein.  At  ^he  hearing,  inquiries  were  directed  with  a  view  to  charge 
them.  But,  on  the  Master's  report,  the  Court  having  come  to  the  conclusion,  that  at 
the  testator's  death  the  surplus  was  merely  nominal,  that  the  business,  to  wind  up,  was 
insolvent,  and  that  the  subsequent  profits  were  attributable  to  goodwill  and  the  per- 
sonal exertions  and  capital  of  the  surviving  partners,  Held,  that  the  Plaintiffs  were 
not  entitled  to  participate  in  the  profits,  so  far  as  those  profits  were  attributable  to  the 
goodwill  and  connexion  in  trade  of  the  old  firm,  and  that  their  share  in  that  portion 
of  the  profits  in  which  they  would  be  entitled  to  participate,  could  not  be  estimated 
higher  than  the  interest  already  paid. 
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from  the  1st  of  May^  1796,  on  the  terms,  that  the  two        1855. 
former  were  to  take  five-sixths  of  the  capital  and  profits       v-p^,-^• 
equally  between  them,  and  Sir  David  Wedderburn  the  „. 

remaining  one-sixth  ;  but  that  if  either  of  the  two  Wedderburn. 
former  should  die  during  the  term  of  seven  years,  then 
that  the  survivor  of  them  should  take  two-thirds,  and 
Sir  David  Wedderburn  one-third.  And  the  deed  re- 
cited, that  %\r  David  Wedderburn  had  brought  into  the 
concern  10,000/.,  which  was  to  entitle  him  to  one-sixth 
of  the  capital  stock.  The  articles  then  witnessed  the 
agreement  by  the  three,  that  they  should  carry  on  the 
business  together  for  seven  years,  thvitJohn  Wedderburn 
and  David  Webster  should  take  five-sixths,  in  equal 
moieties^  and  Sir  David  Wedderburn  one-sixth  of  the 
capital  and  profits,  and  then  it  proceeded  thus  : — 

"  But  that  if  either  of  them,  John  Wedderburn  and 
David  Webster  J  shall  happen  to  die  during  the  terra  of 
seven  years,  leaving  the  said  David  Wedderburn  him 
surviving,  then  and  in  such  case,  and  from  and  after  the 
1st  day  of  May  next  ensuing  the  death  of  such  of  them, 
John  Wedderburn  and  David  Webster,  as  shall  first 
happen  to  die,  the  survivor  of  them,  the  said  John  Wed- 
derburn and  David  Webster^  shall  and  will  become,  and 
be  interested  or  entitled  to  two  full  third  parts  or  shares 
of  the  said  joint  trade  or  business,  and  the  capital  and 
Joint  stock  thereof,  and  the  gains,  profits,  increase,  be- 
nefits and  advantages  to  arise  therefrom,  and  the  said 
David  Wedderburn  shall,  from  thenceforth,  be  inte- 
rested in  and  entitled  to  the  remaining  third  part  or 
share  of  the  same  joint  trade  or  business,  and  the  capital 
or  joint  stock  thereof,  and  the  gains,  profits,  increase, 
benefits  and  advantages  to  arise  therefrom." 

The  deed  then  proceeded  to  provide  for  the  manner 

in 
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1855.       in  which  the  business  was  to  be  carried  on,  and  for  the 
^"^^^^^      duties  of  the  partners,  as  between  themselves.     It  spe- 

Wedderburn 

,,.  cified  the  mode  of  taking  and  keeping  the  accounts 

Wedderburn.  duping  the  partnership,  and  after  the  termination  of  it, 

and  the  mode  of  winding  it  up,  and  it  then  contained  a 
proviso. 

"  That  if  any  one  of  the  co-partners  shall  happen  to 
die  during  this  co-partnership,  then  the  executors  of 
such  co-partner  shall  stand  in  his  place,  and  be  consi- 
dered as  a  partner  with  the  survivors  until  the  1st  day 
of  May  next  after  the  death  of  such  deceased  partner, 
at  which  time,  and  not  sooner,  the  said  co-partnership 
shall,  as  to  such  deceased  partner,  determine,"  but  the 
executors  should  not  be  permitted  to  act  in  the  manage- 
ment of  the  business.  It  then  provided,  that  the  sur- 
viving partners  should  not  enter  into  any  new  engage- 
ments, &c.,  so  as  to  prejudice  the  executors,  &c.,  of  the 
deceased  partner  or  his  interest  in  the  capital  or  joint 
stock  of  the  said  co-partnership,  the  gains,  profits  or 
increase  thereof.  And  that  upon  the  1st  day  of  Mat/ 
next  after  the  death  of  the  deceased  partner,  or  within 
three  calendar  months  then  next  ensuing,  the  surviving 
partners  should  make  out,  state  and  adjust,  a  full 
account  of  ''the  said  joint  stock  and  trade,  and  all 
monies,  debts,  goods,  wares,  merchandizes,  profits,  pro- 
perty and  effects  whatsoever,  which  shall  be  then  in, 
due  or  belonging  to  the  same  stock  and  trade,  or  to  the 
then  surviving  partners  and  the  executors  of  the  de- 
ceased partner,  on  account  thereof,  and  also  of  all 
debts,  &c.,  owing  from  the  said  co-partnership,  so  as 
that  it  might  thereby  appear  what  the  true  state  and 
condition  of  the  said  joint  stock  and  trade  should  then 
be,  and  what  part  of  the  joint  stock  should  be  then 
actually  due  or  belonging  to  the  surviving  partners,  and 

to 
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to  the  executors  of  the  deceased  partner."  It  then  1865. 
provided  for  the  delivery  of  a  copy  of  such  account  to  ^^n^^-^ 
the  executors  of  the  deceased  partner,  and  that  the  edderburn 
parties  should  meet  and  examine  the  books,  and  settle  Wedderburn. 
between  them  the  partnership  accounts,  and  sign  the 
account  which  was  then  to  be  binding  and  conclusive. 
And  that  as  soon  as  conveniently  might  be  afterwards, 
payment  should  be  made  of  all  the  just  debts,  and  after 
payment  thereof  *'  then  true  payment^  division,  partition 
and  delivery  should  he  made "  by  and  between  them, 
according  to  their  shares  and  interest  in  the  business, 
of  *^  all  the  clear  residue  and  surplus  of  the  monies, 
securities,  goods,  wares,  merchandize,  property  and 
effects  whatsoever,  which  should  be  then  due  or  be- 
longing to  the  said  joint  trade  or  business,"  or  to  the 
surviving  partners  and  the  executors  of  the  deceased 
partner  in  respect  thereof.  And  also,  'Uhat  all  out- 
standing debts  due  to  the  partnership,  after  payment 
of  the  just  debts,  should  be  divided  between  the  said 
survivors  and  the  executors  of  the  deceased  partner 
in  proportion  to  their  shares  in  the  said  joint  trade." 
It  then  provided  for  the  assignment  of  the  debts,  and 
that  mutual  releases  were  to  be  executed.  And  it  was 
i^eed,  that  if  any  of  the  copartners  should  die  during 
the  seven  years,  the  said  business  should  be  carried  on 
by  the  two  surviving  partners  during  the  residue  of  that 
period  upon  similar  terms. 

The  parties  accordingly  carried  on  the  partnership 
together  until  March j  1801,  when  David  Webster  died, 
having  made  his  will,  by  which  he  appointed  his  two 
surviving  partners  and  his  wife  executors.  She  re- 
nounced probate,  and  the  surviving  partners  alone 
proved  and  acted  as  executors.     In  May,  1801,  they 

drew 
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1866.  drew  up  a  balance  sheet  of  the  accounts  of  the  partner-^ 

^^^^^^^^  ship,  which  shewed  the  following  result : — 

Wedderburn 


V, 

Wedderburn. 


£  8.  d. 

Assets 466,766  2  8 

Liabilities,  exclusive  of  the  sums 

to  the  credit  of  the  partners     .     410,782  7  9 

Surplus     .     .       85,983  14  11 


The  sums  to  the  credit  of  the  several  partners  were 
as  follows : — 

£  s.  d. 
John  Wedderburn  .  .  .  24,407  10  4 
Estate  of  David  Webster  .  56,101  2  1 
Sir  David  Wedderburn    .     .         6,475    2     6 


£86,983  14  11 


This  balance  sheet  was  entered  in  the  journal  of  the 
old  firm,  with  a  memorandum  at  the  foot  signed  by  the 
surviving  partners  authenticating  its  correctness. 

They  then  ceased  to  use  the  name  of  the  old  firm 
and  constituted  themselves  a  new  firm ;  they  opened 
new  books  for  the  new  firm,  and  they  retained  the  old 
books  for  the  purpose  of  winding  up  the  concerns  of 
the  old  firm,  and  carried  on  the  accounts  accordingly. 
In  their  old  books,  the  account  of  David  Webster,  as  a 
partner  in  the  old  firm,  was  continued.  In  this  account, 
the  sum  of  55,101/.  2^.  Irf.  was  entered  to  his  credit, 
and  the  share  of  the  profits  made  in  winding  up  the 
concerns  of  the  old  firm,  to  which  his  estate  was  en- 
titled, and  interest  at  5/.  pefr  cent,  on  the  balance  of  the 
account  for  the  time  being,  was  also  entered  to  the 
credit  of  this  account.  As  the  children  of  David  Webster 
respectively  attained  twenty-one,  the  executors  and  sur- 
viving 
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viviog  partners  paid  them  the  sum  of  money  to  which        1855. 
they  would  have  been  entitled,  on  the  assumption  that       ^^^'^^^ 

^w  FT) T) TURRIT RM 

the  accounts  entered  in  the  old  books  correctly  shewed  «. 

what  David  Webster's  estate  was  entitled  to  receive  in  Wbdderburn. 
respect  of  his  interest  in  the  business,  and  on  the  as- 
samption  that  the  55,101/.  2s.  Id.,  which  appeared  in 
the  balance  sheet  of  May,  1801,  had  since  that  date 
been  actually  realized.  They  also  paid  to  them  interest 
thereon,  and  the  further  sum  of  6,000/.  I5s.  lid.,  which 
was  the  balance  which  had  been  credited  by  them  to  the 
testator's  estate,  in  addition  to  the  55,101/.  2s.  \d,  and 
interest  as  his  share  of  the  subsequent  profits,  which 
arose  after  JIfay,  1801,  upon  the  realization  and  winding 
up  of  such  of  the  transactions  of  the  old  firm  as  the  new 
firm  had  not  professed  to  take  to  and  carry  over  in  their 
own  books.  This  6,000/.  15^,  lid.  was  not  included  in 
and  formed  no  part  of  the  308,440/.,  hereafter  stated  to 
have  been  ascertained  by  the  Master  to  be  the  amount 
of  the  profits  made  by  the  new  firm  and  their  successors 
after  the  1st  of  May,  1801.  Releases  were  executed 
'by  the  children  as  they  came  of  age,  and  received  their 
shares  (a). 

In  February,  1831,  the  surviving  children  of  David 
Webster,  and  the  representatives  of  those  who  were  dead, 
filed  this  bill,  praying  a  declaration,  that  the  children  of 
David  Webster  were  entitled  to  participate  in  the  profits 
made  by  carrying  on  the  partnership  business  since  his 
death,  asking  for  the  accounts  consequent  on  that  de- 
claration, together  with  the  usual  accounts  of  the  es- 
tates of  David  Webster  and  the  administration  thereof. 
The  cause  came  on  to  be  heard  in  1836  before  Lord 
Zdingdale  (a),  who  made  a  decree  directing  the  usual 
accounts  of  the  estate  of  the  testator,  and  the  account 

of 

(a)  2  Keen,  722, 
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1855.  ^^  ^^^  dealings  of  the  partnership  firm  of  Wedderburtiy 
^•^■v^-^  Webster  &  Co.,  up  to  the  Ist  of  May,  1801.  An  in- 
EDDERBURN  ^^jj^y  ^f  ^ji^^^  qu  ^jjg  jg^;  ^f  Jffay^  1801,  was  the  value 

iVedderburn.  of  the  testator's  interest  in  the  concern,  and  an  account 

of  the  profits  of  the  trade,  as  the  same  were  carried  on, 
from  time  to  time,  by  the  successive  firms,  and  aldo  an 
inquiry  what  sum  of  money  had  been  applied  for  the 
benefit  of  the  testator's  estate,  and  the  amount  of  capi- 
tal from  time  to  time  employed  in  the  firms  respectively, 
with  liberty  to  state  any  circumstances  specially.  This 
decree  was  affirmed  by  Lord  Cottenham  (a). 

The  Master  made  his  report  in  February,  1846,  with- 
out finding  any  circumstances  specially.  Exceptions 
were  taken  on  account  of  this  omission,  and  Lord  Lang- 
dale,  on  the  hearing  of  these  exceptions  on  the  20th 
July,  1846  (&),  made  an  order  making  it  imperative  on 
the  Master  to  find,  specially,  any  circumstances  which 
affected  the  case. 

Under  that  order,  the  Master  made  his  report  dated* 
the  18th  of  April,  1855.  The  effect  of  which  was  as 
follows: — an  account  was  taken  of  the  assets  and 
liabilities  of  the  old  firm,  which  appeared  to  have  been 
substantially  correctly  stated  in  the  balance  sheet,  and 
the  accuracy  of  which  was  not  now  impeached.  By  this 
it  appeared  as  follows: — 

£        s.    d. 
The  Assets    ......    496,766    2     8 

The  Liabilities 410,782    7     9 


Surplus     .     .      85,983  14  11 

Of  these  assets,  444,367/.  I65.  lOd.  consisted  oi  debts 

due 

(a)  4  Mylne  4*  Cr.  41.  (6)  Referred  to  in  18  Beav.  465. 
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dae  to  the  firm,  of  which  only  39,793  Z.  17«.  3d.  were       1856. 
secured  by  mortgage,  being  less  than  one-eleventh  part      ^•^^/-^> 
of  the  total  amount  of  the  debts ;  and  even  of  the  part  so  «. 

secured  by  mortgage,  24,793/.  being  more  than  three-  Wedderburn. 
fifths,  was  secured  on  property  inadequate  to  raise  more 
than  17,000/.,  so  that,  in  effect,  only  32,793/.  }7s.  3d. 
of  this  large  amount  of  debt  was  secured  by  mortgage. 
Of  the  total  amount  of  the  debts,  243,333/.  16s.  8d. 
were  due  from  planters  and  persons  connected  with  the 
Island  of  Jamaica,  and  179,179/.  11^.  5d.  from  the  es- 
tate of  James  Wedderburn,  which  produced  1,000  hogs- 
heads of  sugar  annually,  but  it  was  proved  that  it  would 
not  have  produced  a  loan  from  any  merchant  taking  the 
consignments  exceeding  50,000/. 

The  Master  found,  that  the  sum  of  55,101/.  2s.  Id. 
was  the  value,  on  the  1st  of  A/ay,  1801,  of  the  testator's 
interest  in  the  concern,  and  he  found  the  profits  made 
by  the  new  firm  and  their  successors,  from  1801  to 
1836,  amounted  to  308,440/. 

It  also  appeared  by  the  Master's  report,  not  only 
that  the  55,101/.  2^.  Id.  had  been  eventually  realized, 
but  that,  upon  winding  up  of  such  of  the  transactions 
of  the  old  firm  as  were  not  professed  to  be  taken  to  by 
the  new  firm  and  carried  over  in  their  books  from  the 
books  of  the  old  firm,  there  was  upon  the  result  of  such 
realization  or  winding  up  a  balance  of  6,000/.  15^.  lid. 
in  favour  of  the  testator's  estate  beyond  and  in  addi- 
tion to  the  said  55,101/.  2s,  U.,  which  appeared  in  the 
balance  sheet  of  1st  May,  1801.  Such  balance  had 
been  credited  to  the  testator's  estate,  in  addition  to  the 
55,101/.  2s.  Id.,  and  the  interest  thereon. 

He  found  a  number  of  other  special  circumstances, 
and  amongst  them,  *'  that  the  assets  of  the  old  firm,  as 

shewn 
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1866.       shewn  by  the  balance  sheet,  comprised  the  several  par- 
ticulars following,  that  is  to  say  : — 

£        s.    dm 
.Wedderburn.  "  Debts  due  from  sundry  persons,  and 

items  of  credit  assumed  by  the  said 

new  firm 103,017  11     8 

Debts  due  from  the  estate  of  James 

Wedderburn,  deceased 179,179  11     6 

Debts  due  from  sundry  other  persons.  162,170  13  9 
Sundry  ships,  leases  of  counting-house 

and  goods 52,210    5     6 

Government  Funds 188    0    6 

496,766    2     8 


"That  all  the  debts  which,  on  the  1st  day  of  Mat/, 
1801,  were  owing  to  the  old  firm  were  entered  in  the 
balance  sheet  as  assets,  and  at  the  full  amount. 

"  That  the  greater  part  of  the  assets  of  the  old  firm 
was  not,  on  the  said  1st  day  of  May,  1801,  or  for  seve- 
ral years  subsequent  thereto,  capable  of  being  realized 
or  converted  into  money,  at  the  amounts  stated  in  the 
said  balance  sheet,  and  that  the  greater  portion  could 
only  be  realized  by  extending  the  recovery  thereof  over 
a  series  of  several  years.' 


» 


He  also  found,  "  that  the  ultimate  realization  of  the 
debts  of  the  old  firm,  so  far  as  realized,  was  effected  by 
the  extending  the  realization  of  the  greater  part  of  the 
same  over  many  years,  and,  in  some  cases,  by  resorting  to 
legal  proceedings,  and,  in  the  meantime,  the  funds  real- 
ized from  the  assets  of  the  old  firm  were  insufficient  to 
provide  for  the  liabilities  of  that  firm ;  and  that  John 
Wedderburn  and  Sir  David  Wedderburn  were  compelled 
to  provide,  and  through  the  agency  of  the  new  firm  did 
provide,  large  sums  to  meet  such  liabilities.  That  ac- 
cording 
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cording  to  the  ordinary  course  of  business  and  the  gene-        1855. 
ral  experience  of  West  Indian  merchants,  in  like  cases,       ^^^^^'^ 
tne  liquidation  of  claims  and  liabihties  of  such  magni-  ^, 

tude  could  not  have  been  attempted,  in  any  different  Wedderburn. 
manner,  without  incurring  great  risk  of  enormous  losses 
and  eventual  insolvency."  That  the  sums  advanced  by 
the  surviving  partners  in  discharging  of  the  liabilities  of 
the  old  firm  always  greatly  exceeded  the  assets  of  the 
old  firm  got  in. 

''  That  if  the  afiairs  of  the  firm  had  been  brought  to 
a  close  on  the  1st  of  May,  1801,  or  if  doubt  had  been 
then  raised  in  the  minds  of  their  creditors,  as  to  their 
ability  to  continue  their  payments,  the  natural  effect 
ifvould  have  been,  that  the  debts  due  from  them  would 
have  been  immediately  called  for,  and  that  they  would 
have  been  compelled  to  suspend  their  payments,  which 
would  have  caused  an  immediate  or  very  early  realiza- 
tion and  distribution  of  their  assets  to  be  enforced, 
and  in  that  case,  so  far  from  there  being  any  surplus 
coming  to  the  partners,  such  assets  would  have  proved 
insufficient  to  pay  their  creditors  in  full. 

"That  it  was  impossible,  in  the  year  1801  and  for 
several  years  afterwards,  to  have  called  in  and  com- 
pelled payment  of  such  an  amount  of  debts  due  to  the 
old  firm  as  was  necessary  to  provide  for  their  liabilities; 
and  that  having  regard  to  the  nature  of  such  debts,  and 
particularly  the  debts  due  to  the  old  firm  by  the  estate 
of  James  Wedderbum,  and  for  reasons  thereinafter  stated, 
it  was  not  possible  to  raise  money  to  an  adequate  amount 
by  a  transfer  of  such  debts  to  any  third  party. 

''That  the  position  of  the  old  firm  on  the  1st  of  May, 
1801,  was  one  of  great  uncertainty  and  risk,  and  the 
ultimate  solvency  of  such  firm  depended,  as  a  necessary 

condition, 
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1855.       condition,  on  the  skill  and  judgment  exercised  in  getting 
^'^^^'^^      in  their  debts,  and   managing  and  winding   up  their 
9,  affairs,  and  providing  large  funds  to  meet  their  liabilities 

Wedderburn.  in  the  meantime. 


''That  no  merchant  or  house  of  business  of  adequate 
means  or  respectability  would,  under  the  circumstances 
of  the  case,  have  assumed  the  business  of  the  old  firm, 
on  the  terms  of  receiving  their  assets  and  discharging 
the  whole  of  their  liabilities,  excluding  from  such  lia- 
bilities the  sums  coming  to  the  partners  as  shewn  by 
the  said  balance  sheet." 

The  Master  found,  that  the  firm  were  in  a  state  of 
much  difficulty  and  pressure,  ''  from  want  of  adequate 
means  to  meet  their  engagements,"  and  had  recourse  to 
various  means  out  of  the  ordinary  course  of  business  for 
raising  money.  The  report  then  set  out  those  expe- 
dients, which  consisted  of  irregular  bill  transactions, 
loans,  &c.,  which  evidently  shewed  the  straits  to  which, 
after  the  testator's  death,  they  were  reduced  for  ready 
money. 

Exceptions  were  taken  to  the  Master's  report  both 
by  the  Plaintiff  and  by  the  Defendants,  and  the  cause 
now  came  on  upon  these  exceptions,  and  for  further 
directions. 

Mr.  Moupell  and  Mr.  Cole,  for  the  Plaintiffs.  The 
original  decree  has  conclusively  determined  the  Plain- 
tiffs' right  to  a  participation,  to  some  extent,  in  the 
profits  made  by  the  new  partnership.  The  account  of 
such  profits  given  by  the  decree  could  only  have  been 
given  on  the  footing  that  the  Plaintiffs  were  entitled  so 
to  participate ;  and  the  sole  question  therefore  which 
remains  for  the  Court  to  determine  is,  the  extent  to 

which 
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which  this  right  of  participation  ought  to  be  carried.        1855. 
The  sums  which  have  been  credited  to  the  testator's 


estate  for  interest  on  the  55,101/.  2s.  Id.  form  no  part  y^ 

of  the  308,440/.  which  the  Master  has  ascertained  as  Wedderborw. 

such  profits ;   for  interest  was  always  deducted  with 

the  other  outgoings  of  the  trade  before  any  profits  were 

credited  to  the  concern. 

It  has  been  correctly  ascertained,  that  the  testator*s 
share  of  the  capital  on  the  Ist  May,  1801,  was  55,101/., 
at  which  sum  the  surviving  partners  entered  it  in  the 
balance  sheet,  and  which  has  been  actually  realized  and 
more  than  realized  by  the  subsequent  winding  up,  and 
the  sums  which  the  surviving  partners  allege  to  have 
been  advances  of  capital  made  by  them  to  carry  on  the 
concern,  after  the  testator's  death,  consisted  in  fact  not 
of  their  own  capital,  but  of  monies  which  arose  from 
new  debts  incurred  by  them  in  carrying  on  the  trade, 
iu  which  the  testator's  capital  was  still  embarked,  and 
which  derived  great  part  of  its  credit  from  such  capital. 
Debts  owing  by  traders  to  their  customers  did  not  form 
part  of  the  capital  of  the  members  of  the  firm,  but  the 
capital  of  each  partner  consisted  merely  of  the  sums 
which,  from  time  to  time,  were  due  to  him  individually 
from  the  concern,  and  the  total  capital  must  be  made 
np  of  the  aggregate  of  the  capitals  of  the  partners  indi- 
vidually. As  the  alleged  advances  always  greatly  ex- 
ceeded the  aggregate  capital  of  the  surviving  partners, 
they  were  therefore  not  advances  by  them,  but  advances 
by  the  concern,  in  which  the  testator's  estate  was  a 
quasi  partner.  The  Plaintiffs  are  therefore  entitled,  on 
the  footing  of  the  decree,  to  such  a  proportion  of  the 
308,440/.  profits,  as  the  testator's  capital  bore  to  the 
capital  employed  by  the  new  firm,  that  is,  to  fifty-five 
eighty-sixth's  of  308,440/.,  with  annual  rests ;  and  such 
capital  of  the  new  firm  is  to  be  calculated  exclusive  of  the 

amount 
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IHiKK        HinoQDt  of  any  new  debts  incurred  by  such  new  firm  and 


"^^       incorrectly  called  "advances  *'  by  the  new  firm  for  the 
^  old  firm.     As  the  debts  owing  to  the  old  firm  gave  the 

M'uiM^ifiii^vRN.  QQntrol  over  the  West  India  estates,  and  secured  the 

consignments,  the  profits  made  by  the  business  which 
resulted  therefrom  ought  to  be  treated  as  the  joint  pro- 
perty of  the  partners  in  the  old  and  new  firm.  They 
asked  for  a  decree  similar  to  that  in  Dockfr  v.  Somes  (a), 
and  cited  Cook  v.  Collingridge  (i) ;  Crawshay  v.  Col- 
lins {c)\  Stocken  V.  Dawson  (d);  Burden  v.  Burden  (c); 
Pennell  v.  Deffell{J). 

Mr.  i2.  Palmer  and  Mr.  Cotton^  for  the  Defendants. 

The  decree  only  finally  settled  one  point,  viz.,  that 
the  releases  could  not  stand ;  all  the  rest  was  left  sub* 
ject  to  the  inquiries.  This  is  shewn  by  the  judgments 
of  Lord  Langdale  and  Lord  Cottenham,  and  by  the 
subsequent  observation  of  Lord  Langdale  in  1846. 

• 

The  value  of  the  testator's  share  in  1851  was  not 
56,101/.  2s.  Id.,  or  anything  like  it.  This  sum  was  the 
amount  entered  in  the  balance  sheet  as  the  balance 
upon  the  figures.  It  was  not  a  valuation  of  the  assets, 
and  was  not  treated  as  such.  If  the  surviving  partners 
had  received  the  balance  in  money,  and  had  employed  it 
in  their  business,  they  would  then  have  been  liable  to 
account  for  the  profits ;  but  that  was  not  the  case.  The 
debts  could  not  be  got  in,  and  the  new  firm  were  always 
in  advance.  Before  the  facts  were  ascertained,  the  case 
was  treated  as  one  in  which  the  surviving  partners  had 
purchased  or  taken  the  assets;  that  was  not  so;  they 
only  purchased  the  ships,  but  they  got  in  the  debts 
as  they  were  able,  and  then  divided  them.     The  share 

of 

(a)  2M.SfK.  655.  (d)  6  Beav,  371. 

(6)  Jacob,  607.  (e)  1  Vesey  4"  B,  170. 

(c)  15  Ves,  218 ;  2  Ruts,  325.  (./)  4  De  G.,  M.  4r  G.  372. 
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of  the  testator  was,  if  realized  at  the  time  of  his  death,        1855. 

nothing,  and  the  new  firm  in  no  way  traded  with  the 

capital  of  the  old.     As  executors,  they  can  only  be 

charged  with  what  they  did  receive,  or  with  what  they  Weddbrburw. 

might  and  ought  to  have  received.     They  have  fully 

accounted  for  the  former,  and  as  to  the  latter,  it  is  now 

proved  to  demonstration  that  it  was  impossible  for  them 

to  have  received  more  than  they  have  accounted  for. 

By  the  particular  terms  of  the  partnership  deed,  the 
assets  were  not  to  be  sold,  but  divided,  and  the  good- 
will was  to  belong  to  the  survivors.  The  subsequent 
profits  are  attributable  to  the  goodwill,  and  to  the  exer- 
tion, skill  and  capital  of  the  partners  in  the  new  firm, 
and,  it  is  clear,  now  that  the  real  facts  of  the  case  are 
ascertained,  that  the  Plaintiffs  have  no  right  to  partici- 
pate in  the  subsequent  profits,  on  the  ground  of  the 
retaining  and  risking  of  their  money  in  the  trade. 

They  cited  Crawshay  v.  Collins  (a) ;  Rowley  v. 
Adams  (b)]  Cook  v.  Collingridge{c)\  Brown  v.  De 
Tastet{d)]  Willett  v.  JBlanford  {e) ;  Simpson  v.  Chap- 
man{f);  Featherstonhaugh  v,  Fenwick{g)\  Heathcote 
V.  Hulme(h);  Smith's  WeB]th  of  Nations  (i);  Jones  v. 
Foxall  (h)  ]  Portloch  v.  Gardner  (I) ;  Twyford  v. 
Trail  («) ;  Slyles  v.  Guy  (n) ;  The  Queen  v.  The  Lan- 
caster and  Preston  Junction  Railway  Company  (o). 

Mr.  Roupellf  in  reply.    The  surviving  partners  were 

not, 

(a)  15  VfS.  2!8;   1  J.  ^  IT.  (^)  17  Fei.  298. 

267 ;  2  Run,  325  (A)  1  Juc.  Sf  iV,  122. 

(6)  7  Beav.  395 ;  2  H.  L.  Ca,  (<)  Pages  5  and  35  (11th  ed.). 

769.  (k)  15  tieav,  S3S,  394. 

(f)  Jiic.  607.  U)  1  Hare,  606. 

(d)  Juc.  284;  4  Run,  126.  (m)  7  Sm.  92. 

(c)    1  Hare,  253.  (//)  1  Mac.  4'  Gor,  422. 

ij)  <  Df  Ci.,  M.  4  G.  154.  (o)  6  Q.  B.  Hep.  759. 

VOL.  XXII.  H 
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1855.       not,  ander  the  partnership  articles,  entitled  to  the  good- 
"^^^^^^      will  properly  so  called.     The  articles  did  not  provide, 
V.  that  the  surviving  partners  should  be  entitled  to  take 

Wbdderburk.  ^j^g  partnership  premises  in  specie,  or  prevent  the  re- 
presentatives or  legatees  of  the  deceased  partner  from 
carrying  on  business  with  such  of  the  assets  as,  upon 
partition  under  the  articles,  should  be  found  to  belong 
to  them  as  the  testator*s  share  of  the  surplus  assets. 
The  articles  merely  intended  to  provide,  that,  upon  the 
*  death  of  one  partner,  there  should  be  a  continuing  part- 

nership between  the  survivors,  who  were  intended  to 
carry  on  their  business,  with  such  only  of  the  assets  as 
would  then  belong  to  them.  This,  however,  was  quite 
different  from  a  contract  that  they  should  be  entitled  to 
the  goodwill.  But  even  if  the  goodwill  did,  under  the 
articles,  belong  to  the  surviving  partners,  it  was  of  no 
value  if  the  testator's  capital  in  the  concern,  without 
which  it  could  not  have  been  carried  on  for  a  single  day, 
was  to  be  considered  of  no  value.  The  same  argument 
that  is  used  to  depreciate  the  value  of  the  testator*8 
capita],  must  have  the  effect  of  depreciating,  to  an  equal 
extent,  the  value  of  the  goodwill  and  of  the  capital  em- 
ployed by  the  surviving  partners.  The  question  must 
therefore  be,  to  what  extent  have  proBts  been  made  by 
the  use  of  the  testator's  capital  ?  Without  that  capital 
no  profits  at  all  could  have  been  made;  but,  with  it, 
profits  have  been  made  to  an  extent  exceeding  30/.  per 
cent,  on  the  capital  employed.  Why  then  should  the 
surviving  partners  and  executors  retain  to  themselves 
the  fruits  thus  made  by  the  profitable  employment  of 
the  testator's  property  ?  Even  if  it  were  true,  that  at 
the  testator's  death,  the  state  of  the  partnership  affairs 
was  such,  that  it  was  impossible  to  follow  the  directions 
of  the  partnership  articles  as  to  partition,  &c.,  and  it 
was  necessary  that  the  trade  should  go  on,  as  before, 
with  all  the  capital  embarked  in  it,  including  the  tes- 
tator's, 
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tator's,  nevertheless  the  profits  subsequently  made  by  1855. 

the  trade  were  just  as  much  attributable  to  the  testator's  ^•^^/-^> 

capital  as  if  the  use  of  such  capital  had  been  voluntary  ^^ 

instead  of  involuntary.    The  motives  which  induced  the  Wedderburm. 
use  of  the  testator's  capital  can  make  no  difference  in  the 
result,  if  in  fact  it  were  used,  and  profits  made  thereby. 

The  Master  of  the  Rolls  reserved  judgment. 


1856. 

The  Master  of  the  Rolls,  after  giving  an  outline  of      -^/^  ^' 
the  facts  of  the  case,  proceeded  as  follows: — 

I  think  it  unnecessary  here  further  to  detail  the  facts 
of  the  case,  which  are  reported  generally  in  Mr.  KeerCs 
Reports  (a) ;  so  far  as  they  bear  out  the  view  I  have 
taken,  I  shall  refer  to  them  as  I  proceed.  I  omit  also 
all  consideration  of  those  matters  which  were  decided  at 
the  hearing,  but  have  now  no  bearing  on  the  case,  such 
as  the  releases,  which  were  set  aside.  The  difficulty  of 
the  case,  in  truth,  though  considerable,  does  not  proceed 
from  any  complication  of  facts,  or  any  doubt  as  to  their 
accuracy,  but  from  a  doubt  as  to  the  just  inferences  to 
be  drawn  from  them,  and  as  to  the  extent  to  which,  and 
the  manner  in  which,  the  principles  of  equity  govern- 
ing such  matters  are  applicable  to  them. 

There  are  three  classes  of  cases  frequently  occurring,  Classification 
where  the  liability  exists  of  accounting  for  the  profits  ^I^m  in  which 
made  in  the  carrying  on  of  a  trade,  by  the  use  of  capital  the  estate  of  a 
belonging  to  the  estate  of  a  deceased  person.    The  first  ^^^  i,  entitled 
class  I  refer  to,  is  that  of  surviving  partners,  who,  after  fo  participate 
the  partnership  has  been  dissolved  by  the  death  of  one  quent  profits 

partner,  «^*^^*°. 

'^  '  which  his  capi 

(«)  2  Kten,  722,  and  4  Aly/.  ^  Cr.  41.  tol  has  been 

^  2  employed. 


100  CASES  IN  CHANCERY. 

1856.        partner,  continue  the  trade  with  the  capital,  composed 

^"^^^^       wholly  or  in  part  of  the  estate  of  the  deceased  partner. 

o.  I'he  rule  applicable  to  such  a  case  is  the  same,  whatever 

Wbdderburn.  Jj^  jj^g  cause  of  dissolution  of  the  partnership,  and  the 

liability  to  account  does  not  proceed  on  the  ground  of 
any  misconduct  in  the  continuing  partners,  but  solely 
on  the  ground,  which  is  common  to  all  the  cases,  that 
the  pro6ts  are  matters  arising  from  the  capital,  and,  con- 
sequently, that  they  belong  to  the  persons  to  whom  the 
capital  belongs.  In  these  cases,  the  amount  of  capital 
belonging  to  the  deceased  person  so  employed  in  trade 
is  often  a  matter  difficult  to  be  ascertained. 

The  second  class  of  cases  is  not  a  case  of  partner- 
ship, but  where  the  legal  personal  representatives  of 
a  deceased  person  employ  the  assets  in  carry  rag  on  a 
trade  for  their  own  benefit ;  the  liability  to  account  for 
profits,  in  this  case,  proceeds  principally  on  the  ground 
of  misconduct  and  breach  of  trust  in  the  executors.  In 
these  cases,  the  amount  of  capital  so  employed  is  gene- 
rally easily  ascertained,  and  the  cestuis  que  trust  are 
entitled,  at  their  option,  to  interest  at  five  per  cent,  on 
that  amount,  or  to  the  profits  actually  made. 

The  third  class.of  cases  partakes  of  both  the  former, 
and  involves,  to  some  extent,  the  character  of  both.  It  is 
the  mixed  case,  where  the  surviving  partners  are  also  the 
legal  personal  representatives  of  the  deceased  partner. 
The  liability  to  account,  in  this  case,  does  not  necessarily 
proceed  on  the  ground  of  misconduct,  but  involves  a 
consideration  of  the  circumstances  of  each  particular 
case.  In  the  first  and  third  classes  of  cases,  the  matter 
may  be  wholly  or  in  part  regulated  by  the  contract, 
t.  e.  by  the  partnership  articles.  In  the  second  class  of 
cases,  no  contract  exists  affecting  the  testator  or  his 
property.     Another  distinction  consists  in  the  fact,  that 

the 
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the  amount  of  property  employed  in  trade  is  ascertained        1866. 
in  the  second  class  of  cases,  but  is  wholly  unascertained       ^^^n^^^' 
in  the  first  and  third,  and  the  mode  of  ascertaining  it  o. 

forms  a  very  material  ingredient  in  the  consideration  of  W*'>">ehburn. 
the  questions  which  arise.  In  the  first  and  third  classes, 
where  no  contract  affects  the  question,  the  amount  of 
the  deceased  partner's  interest  ought  to  be  ascertained 
by  an  actual  sale  of  the  whole  business,  including  the 
goodwill;  and  if  not  so  ascertained,  this  Court  endea- 
vours, so  far  as  it  can,  to  supply  the  defect,  by  directing 
a  sale  when  the  business  is  finally  wound  up.  The  case 
before  me  is  one  of  the  third  class.  It  is  to  be  governed 
principally  by  the  rules  which  apply  generally  to  the 
case  of  surviving  partners  carrying  on  the  trade  of  a 
deceased  partner;  and  these  rules,  to  use  the  expression 
of  Lord  Eldon  in  Crawshay  v.  Collins  (a),  may  and 
they  ought  to  be  regulated  by  contract,  and  they  may 
be  varied  by  the  peculiar  circumstances  of  each  case; 
and  so  far  is  this  carried,  that  Lord  Eldon  observes  in 
page  344  of  the  same  volume,  "that  the  rule  which  is  to 
be  applied  must  be  deduced,  in  almost  every  case,  from 
the  peculiar  circumstances  of  that  very  case." 

With  these  preliminary  observations,  I  proceed  to 
consider  the  facts  of  the  case  before  me;.  On  the  excep- 
tions, I  have  to  consider  whether  the  Master  has  accu- 
rately represented  the  facts  found  by  him  according  to 
the  evidence;  and  on  the  further  directions,  I  have  to 
consider,  what  are  the  conclusions  of  law  which  are 
properly  deducible  from  these  facts.  The  case  on  the 
exceptions  is  virtually  the  same  as  on  the  further  direc- 
tions, because  there  is  no  conflict  of  testimony,  and  the 
exceptions  are  rather  directed  to  the  inferences  drawn 
by  the  Master,  than  to  the  facts  on  which  they  are 

founded* 

(a)  2  Rusi.  325. 
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1866.       founded.     I  shall,  therefore,   adopt  the   same  course, 
^'^^^'^^^      which,  as  I  have  already  observed,  was  properly  pur- 
i;.  sued  in  argument,  and  rather  look  at  the  case  as  a  whole, 

Wedderburn.  ^Ij^q  endeavour,  by  a  determination  of  the  exceptions, 
seriatim,  to  separate  it  into  individual  parts.  In  this 
mode  of  viewing  the  case,  the  first  matter  to  be  inquired 
into  is  the  state  and  condition  of  the  parties  at  the  death 
of  the  testator,  and  particularly  of  the  surviving  part- 
ners. The  first  thing  to  be  considered,  in  ascertaining 
the  situation  of  the  surviving  partners  on  the  death  of 
David  Webster,  is,  how  far  the  rights  and  interests  of 
the  parties  were  regulated  by  the  partnership  articles, 
and  next,  how  far  these  have  been  followed  or  departed 
from. 

The  terms  of  the  partnership  were  regulated  by  a 
deed  executed  on  the  21st  of  May,  1796.  [His  Honor 
here  stated  the  substance  of  it,  as  ante,  pages  84 — 86.] 

On  the  death  of  David  Webster  in  March,  1801,  his 
wife  renounced  probate,  and  the  two  partners  having 
alone  proved  the  will,  they  thereby  rendered  it  impos- 
sible for  them  to  act  upon  so  much  of  the  provision  of 
the  partnership  articles,  as  directed  the  surviving  part- 
ners to  come  to  an  account  with  the  executors  of  the 
deceased  partner,  as  to  the  amount  of  his  share  in  the 
partnership.  The  attempt  to  do  so  was,  accordingly, 
decided  by  the  decree  of  the  Court  to  be  inoperative, 
and  the  account  is  to  be  taken,  on  the  footing  of  no 
binding  ascertainment  or  settlement  of  the  testator's 
share  having  been  made.  The  decree  pronounced  by 
.  Lord  Langdale  has  directed  the  value  of  that  interest 
now  to  be  ascertained,  with  the  view,  as  it  would 
seem  from  his  judgment,  of  compelling  the  surviving 
and  succeeding  partners  to  account  for  so  much  of  the 
profits  subsequently  earned  by  the  partnership,  as  had 

been 
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been  earned  by  or  was  properly  attributable  to  the  share        1866. 
which  David  Webster  had  in  the  assets  of  the  concern.      ^*^\^^ 
For  the  purpose  of  ascertaining  of  what  that  share  con-  i,. 

sisted,  and  the  value  of  it,  it  is  necessary  to  look  both  Wedderburn. 
at  their  rights  under  the  articles,  and  the  state  of  the 
business  of  the  concern.     The  passages  I  have  read 
from    the  articles  shew  one  very  important  variation, 
which  exists  in    this  case,  from  those  on  which  this 
Court  has  usually  had  to  adjudicate,  which  is,  that  the 
estate  of  the  deceased  partner  was  not  to  be  entitled  to 
any  portion  of  what  is  usually  called  the  goodwill,  but 
that  the  whole  of  this  survived  to  remaining  partners, 
who  were  at  liberty  to  carry  on  the  concern  as  they 
pleased.      They  were  not  compellable  to  wind  up;  all 
that  they  had  to  do  was,  to  ascertain  the  value  of  David 
Webster* s  share,  and  to  pay  that  amount  to  the  exe- 
cutors. 

This,  therefore,  is  not  a  case  where  the  partnership 
having  been  dissolved  by  death,  the  executors  of  the 
deceased  partner  would  have  been  entitled  to  have  had 
the  value  of  his  testator's  share  ascertained   by  sale. 
That   rule,  which  applies  to  cases  where  there  are  no 
articles,  or  when  they  are  silent  on  this  point,  is  ex- 
cluded by  the  provisions  of  the  contract  establishing 
this  partnership.    The  circumstance  that  David  Webster 
appointed  bis  partners  executors,  although  it  precluded 
them  from  ascertaining  the  share  of  David  Webster,  as 
specified  in  the  articles,  could  not  increase  the  value  of 
J}avid  Webster*8  estate,  and  therefore,  in  ascertaining 
the  amount  of  it  and  also  in  ascertaining  how  much  of 
the  subsequent  profits  are  derived  from  and  are  pro- 
pcriy  attributable  to  employment  of  his  capital,  I  think 
that  it  ought,  if  possible,  to  be  ascertained,  how  much  of 
the  valve  of  the  partnership  consisted  in  goodwill,  and 
bow  much  of  the  profits  are  attributable  to  it. 

The 
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1866.  ^^^  goodwill  of  a  trade^  although  inseparable  from 

_  ^^^v-^^  the  business,  is  an  appreciable  part  of  the  assets  of  a 
Wedderburn  '    ^  .  .        . 

V.  coDcerny  both  in  fact  and  in  the  estimation  of  a  Court 

*  of  Equity.     Accordingly,  in  reported  cases,  Lord  JEldan 

held,  that  a  share  of  it  properly  and  as  of  right  be- 

The  estate  of  a  longed  to  the  estate  of  the  deceased  partner.     It  does 

deceased  part-  .  ,  ^  ,        , 

ner  is  entitled    ^^^  survive  to  the  remaming  partners,  unless  by  express 

to  participate  agreement;  but  it  may  by  agreement,  as  it  may  be 
willofabusi-  agreed  that  any  particular  portion  of  the  partnership 
do^'n't  be-  ^®®^  shall  SO  survive.  Goodwill  manifestly  forms  a 
long  to  the  portion  of  the  subject  matter  which  produces  profits, 
nen^^except  "  which  constitutes  partnership  property,  and  which  is  to 

by  express  be  divided  between  the  surviving  partners  and  the  estate 
agreement.  . 

of  the  deceased  partner,  according  to  the  terms  of  the 

contract,  and  when  that  is  silent,  according  to  their 
shares  in  the  concern.  There  is  considerable  difficulty 
in  defining,  accurately,  what  is  included  under  this  term 
goodtvill;  it  seems  to  be  that  species  of  connection  in 
trade  which  induces  customers  to  deal  with  a  particular 
firm.  It  varies  almost  in  every  case,  but  it  is  a  matter 
distinctly  appreciable,  which  may  be  preserved  (at  least 
to  some  extent),  if  the  business  be  sold  as  a  going  con- 
cern, but  which  is  wholly  lost,  if  the  concern  is  wound 
up,  its  liabilities  discharged,  and  its  assets  got  in  and 
distributed.  I  am  of  opinion,  then,  that,  both  on 
principle,  on  the  authority  of  the  decided  cases,  and  on 
the  ordinary  rules  of  common  sense,  I  must,  whenever 
there  is  a  reputation  and  connection  in  business,  con- 
stituting goodwill,  treat  that  as  part  of  the  assets  of 
the  concern.  Whatever  part  that  was,  of  the  concern 
of  WedderburUy  Webster  k  Co.,  that  part  of  it,  by  the 
partnership  articles,  belonged  to  the  survivors  of  the 
partners  after  the  1st  of  May  which  followed  next 
after  the  death  of  one  of  the  partners.  The  estate  of 
the  deceased  partner  was  to  continue  a  partner  up  to 
the  next  Istof  ilfay,  and  then  the  partnership  was  to 

cease. 
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cease.    Therefore,  after  the  Ist  of  May,  1801,  the  estate        1856. 
of  Dccvfd  Webster,  though  his  capital  was  contained  in      ^"^^^^ 

.         «  Weddeeburm 

the  concern,  was  entitled  to  no  portion  of  the  profits  pro-  «. 

perly  attributable  to,  and  derired  from,  that  portion  of  Wbdmebuem. 
the  partnership  property  which  can  be  called  goodwill, 
provided  this  portion  could  be  separated  and  ascertained. 
With  a  view  to  ascertain  this,  the  state  of  the  concern, 
at  the  death  of  the  testator,  must  be  carefully  con- 
sidered, bearing  in  mind  Lord  Eldon'3  remarks  in  Craw- 
shoy  V.  Collins  (a),  that  the  rule  which  is  to  regulate  the 
winding  up  of  a  partnership  or  a  dissolution  must  be 
deduced,  in  almost  every  case,  from  the  particular  cir- 
cumstances of  that  case;  an  observation  which  is  con- 
firmed by  the  Vice-Chancel  lor  Wiffram,  in  his  careful 
and  elaborate  judgment  in  Willett  v.  Blanford{b),  who 
illustrates  this  view  of  the  case  by  suggesting  no  less 
than  six  different  cases,  in  which  the  rule  to  be  applied 
must  be  varied  materially.  By  the  word  ^'  rule**  I  un- 
derstand to  be  meant  the  general  rule,  that  the  surviving 
partners  shall  account  for  so  much  of  the  profits  as  is 
applicable  to  the  share  which  the  deceased  partner  had, 
at  bis  death,  in  the  funds  of  the  partnership. 

The  facts,  exhibiting  the  state  and  condition  of  the 
partnership  at  the  death  of  the  testator,  are  now  first 
presented  to  the  Court  in  a  distinct  and  authentic  form, 
on  which  the  Court  can  adjudicate.  It  was  in  order  to 
obtain  the  authentic  establishment  of  these  facts,  that 
Lord  Langdak  pronounced  the  original  decree,  and  that 
Lord  Cottenham  affirmed  it.  This  appears  from  various 
passages  in  Lord  CottenhanCa  reported  judgment,  and  it 
also  appears  that  Lord  Langdale  entertained  the  same 
view,  firom  the  fact,  that  he  sent  this  case  back  to  the 
Master,  in  1846,  with  a  special  direction  that  he  should 

find 

(a)  2  Kftft.  344«  1  Harf,  253. 
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1856.        find  and  state  in  his  report  all  matters  bearing  on  this 
^-^^^^^      question,    although,    under  the  direction,    giving   the 

Wedderburn    -_  ...  .  ,, 

o.  Master    liberty  to  state  any  circumstances    specially, 

Wedderburn.  |jg  ^^^y^  according  to  the  ordinary  practice  (a),  at  his 

discretion  and  without  appeal,  avail  himself  of  this  per- 
mission or  not,  as  he  may  think  fit. 

The  facts  now  found  by  the  Master  and  established 
by  the  evidence  are  very  peculiar,  and  the  following  may, 
I  think,  be  stated  to  be  a  correct  summary  of  them  : — 

An  account  was  taken  of  the  assets  and  liabilities  of 
the  old  firm,  which  appears  to  have  been  substantially 
correct,  and  the  accuracy  of  which  is  not  now  im- 
peached. By  this  it  appears  that  the  assets  amounted  to 
496,766/.  25.  8rf.,  and  the  habilities  to  410,782/.  7*.  9d. 
leaving  a  surplus  of  85,983/.  14^.  l\d.  Of  these  assets^ 
444,367/.  16^.  lOd,  consisted  of  debts  due  to  the  firm,  of 
which  only  39,793/.  lis.  3d.  were  secured  by  mortgage, 
being  less  than  one-eleventh  part  of  the  total  amount 
of  debt ;  and  even  of  the  part  so  secured  by  mortgage, 
24,793/.,  being  more  than  three-fifths,  was  secured 
on  property  inadequate  to  raise  more  than  17,000/., 
so  that,  in  effect,  only  32,793/.  175.  3d.  of  this  large 
amount  of  debt  was  secured  by  mortgage.  Of  the  total 
amount  of  the  debts,  243,333/.  I65.  8d.  were  due  from 
planters  and  persons  connected  with  the  Island  of  Ja- 
maica, and  179,179/.  II5.  5d.  from  the  estate  of  James 
Wedderburn.  This  estate  produced  1,000  hogsheads  of 
sugar  annually,  which  would  not  have  produced  a  loan 
from  any  merchant  taking  the  consignments,  exceeding 
50,000/.  The  evidence  shews,  that  the  laws  prevailing 
in  Jamaica  made  it  extremely  difficult  speedily  to  rea- 
lize a  debt  due  from  any  planter,  and  Mr.  Lewisy  for 

twelve 
(a)  See  Knoli  v.  CoUee^  16  JBeav.  82. 
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twelve  years  the  Advocate-General  of  the  Island,  states,  1856. 
that  it  was  the  policy  of  the  laws  of  Jamaica  to  give  "^^^^/^^^ 
the  debtor  as  much  time  as  possible.     The  liabilities  of  ^^ 

the  concern  were  all  immediately  payable,  and  any  Wedderburn. 
doubt  or  discredit  thrown  on  the  firm  would  have 
produced  an  immediate  attempt  to  enforce  payment 
of  them  all.  In  this  state  of  things,  it  is  obvious 
what  would  have  been  the  consequence  of  an  attempt 
to  realize  the  assets  of  the  concern  and  to  wind  it  up. 
The  evidence  of  all  the  witnesses  concurs  in  this : — that 
such  an  attempt  would  have  produced  a  complete  and 
disastrous  insolvency.  Having  carefully  read  and  con- 
sidered the  evidence,  I  am  of  opinion  that  the  Master 
has  come  to  a  correct  conclusion,  when  he  finds  '^  that 
the  ultimate/'  &c.  [see  the  passage  stated  ante^  page 
92] ;  and  again  he  states,  **  That  if  the  affairs  of  the 
old  firm,"  &c.     \^See  the  passage  stated  ante,  page  93.] 

I  have  already  observed,  that,  in  this  case,  the  right 
to  have  the  testator's  share  ascertained  by  sale  of  the 
assets  and  winding  up  of  the  concern  was  excluded  by 
the  partnership  contract;  but  if  it  had  existed  and  had 
been  enforced,  it  is  plain  to  demonstration,  that  the 
Plaintiffs,  instead  of  receiving,  as  they  ultimately  did, 
65,101/.  and  interest,  would  have  been  left,  so  far  as 
David  Webster's  partnership  estate  was  concerned,  per- 
fectly destitute,  and  without  one  shilling.  It  would 
not,  therefore,  be  correct  to  say,  in  this  case,  as  it  un- 
doubtedly is  in  most  cases  where  this  question  arises, 
that  the  surviving  partners  kept  the  property  of  the 
testator  in  the  trade  and  exposed  it  to  all  the  risk  of 
trade;  for  here,  not  only  it  incurred  no  risk  from  the 
course  actually  adopted,  but  the  risk  to  be  apprehended 
was,  from  the  sudden  or  rapid  attempt  to  effect  the 
realization  of  it.     It  was  observed  by  Lord  Cottenhaniy 

in 
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1856.       in  ^^^  judgment  (a),  that  it  was  contended  before  him, 

^'^^s/^^      that  there  was  no  employment  of  the  testator's  capital, 

9,  inasmuch  as  the  capital  of  the  trade  consisted  only  of 

Wbdderbuen.  debts  due,  and  his  Lordship  observes,  "  why  were  they 

not  called  in,  but  for  the  interest  of  the  survivors,  and 
what  enabled  them  to  give  credit,  but  the  capital  of  the 
testator?"  In  an  ordinary  case,  this  remark  would  be 
perfectly  just,  but  now  that  the  facts  are  all  fully  esta- 
blished, by  the  evidence  found  by  the  Master's  report, 
it  is  clear,  that  the  debts  were  not  called  in,  as  much  for 
the  interest  of  the  Plaintiffs  as  of  the  surviving  partners, 
and  that  any  attempt  to  do  so,  speedily,  would  have  been 
attended  with  great  loss  and  ultimate  insolvency  of  the 
concern. 

In  this  state  of  things,  the  first  question  arises,  how 
ought  the  first  inquiry  in  the  decree  to  be  answered, 
viz.,  what  was  the  value  of  the  testator's  interest  in  the 
concern  on  the  1st  of  Aiay,  1801  ?  It  was  valued  by 
the  survivors  in  the  books  at  55,101/.  2s.  \d.;  it  has 
ultimately  realized  that  amount,  with  interest,  not  that 
the  survivors,  in  fact,  made  any  actual  valuation  of  it, 
but  they  merely  balanced  the  books,  and  made  out  a 
balance  sheet,  on  the  assumption  that  all  the  sums  there 
appearing  were  really  good  and  available.  This  is 
shewn  by  many  circumstances,  amongst  others  by  the 
item  of  500/.  for  bad  debts,  which  on  such  an  amount 
as  440,000/.,  was  clearly  only  imaginary,  and  not  what 
they  really  expected  that  the  deficiency,  on  collecting 
the  debts,  would  amount  to. 

In  my  opinion,  this  proceeding  of  the  surviving  part- 
ners amounts  to  this: — ^They  took  this  as  the  value 
at  which  they  were  willing  to  take  the  shares  of  the 

testator, 
(fl)  4  Myl.  ^  Cr.  47. 
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testator^  supposing  themselves  to  have  the  whole  power       1866. 
ID  their  hands  to  call  in  the  debts  when  and  how  they      ^^v*^-^ 
thought  fit,  and  to  deal  with  the  debtors  as  they  pleased.  «. 

Had  such  an  arrangement  been  made  with  the  executors  Weddbrburk. 
of  the  testator,  not  being  his  partners,  it  would  have 
been  a  good  and  valid  arrangement,  on  the  assumption 
that  full  disclosures  had  been  made';  as  it  was,  it  bound 
DO  one,  and  the  Plaintiffs  are  entitled  to  say,  either  that 
they  will  take  the  value  at  the  amount  put  on  it  by  the 
executors,  or  that  they  will  repudiate  that  value  and 
ascertain  what  the  real  value  of  it  was.  If  they  insist 
on  the  real  value,  I  know  no  mode  of  ascertaining  that, 
except  by  referring  to  the  rule  suggested  by  Lord  JEldon, 
viz.,  what  it  would  have  produced  if  the  whole  concern 
bad  been  then  wound  up,  and  the  assets  realized  and 
sold.  In  this  latter  mode  of  looking  at  it,  I  am  clearly 
of  opinion,  that  the  share  of  the  testator  was  worth 
nothing ;  nay,  that  it  was  worth  less  than  nothing,  and 
that  no  merchant  in  the  city  of  London  could  have  been 
induced  to  accept  Uiat  share,  coupled  with  the  corre- 
sponding share  of  the  liabilities. 

If  this  were  a  mere  question  of  ascertaining  the  value 
of  the  share,  which  was  to  be  accounted  for  as  a  gross 
sum,  without  any  reference  to  the  profits  subsequently 
realized,  I  should  bold,  that  the  Plaintiffs  might,  at  their 
option,  claim  either  what  it  would  have  produced,  if 
then  realized,  or  the  amount  at  which  the  surviving  ex- 
ecutors were  willing  to  take  it;  but  in  the  latter  case, 
coupled  with  the  conditions  impliedly  annexed  to  it,  of 
permitting  them  to  deal  with  the  debtors  to  the  concern 
in  such  manner  as  they  thought  fit.  But  the  case 
assumes  a  perfectly  distinct  and  separate  aspect,  when 
the  value  is  to  be  ascertained  for  the  purpose  of  calcu- 
lating how  much  of  the  profits  subsequently  realized  is 
to  be  attributed  to  the  share  of  the  testator,  to  which, 

by 


i 
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1856.       by  the  decree,  the  Plaintiffs  are  entitled.     No  doubt 

^^'^^^^      this  would  be  very  easily  settled,  if  the  total  capital,  that 

^^  is,  the  whole  of  the  subject-matter  producing  profits,  is 

Wbdderburn.  to  be  taken  at  85,983/.  lis,  lid.,  the  nominal  balance 

in  the  books ;  and  that  all  subsequent  profits  are  to 
be  attributed  to  this,  and  to  this  alone.  It  would 
necessarily  follow,  that  fifty-five  eighty-sixth  parts  of 
the  profits  are  to  be  attributed  exclusively  to  the  tes- 
tator's estate;  and  accordingly  this  is  what  the  Plain- 
tiffs contend  for,  and  this  might  be  the  proper  mode  of 
ascertaining  the  amount  of  what  they  are  entitled  to,  if, 
at  the  death  of  the  testator,  the  right  existed,  in  the 
persons  interested  in  his  estate,  of  having  his  share 
ascertained  at  that  time  by  a  sale  and  the  winding  up 
of  the  concern. 

But  as  this  right  did  not,  in  my  opinion,  exist,  I  must 
ascertain  how  much  of  the  profits,  subsequently  realized 
by  the  concern,  were  properly  attributable  to  the  actual 
capital  embarked  in  it;  how  much  to  the  connection  in 
trade  and  the  reputation  earned  by  the  house;  by,  in 
fact,  all  that  which  constituted  what  is  usually  called 
the  goodwill,  from  all  interest  in  which  the  estate  of  the 
testator  was,  by  the  articles,  excluded.  The  actual 
capital  of  the  concern,  apart  from  the  debts  due  to  it, 
was  valued  by  the  surviving  partners,  and  was  taken  by 
the  new  firm  at  the  sum  of  52,398/.  5s.  lOe/.,  and  this 
valuation  is  not  now  disputed,  the  proportion  of  this 
belonging  to  the  testator  was  the  same  as  of  the  rest, 
viz.,  fifty-five  eighty-sixths.  In  addition,  there  were 
the  debts  due  to  the  firm,  which,  in  many  cases,  un- 
doubtedly produced  conrsigniueiits,  which  produced  pro- 
fits. The  question  arises,  whether  these  debts  are  to  be 
treated  as  actual  capital  embarked  in  the  concern  ?  I 
am  of  opinion,  looking  at  the  evidence  to  which  I  am 
about  to  refer,  that  the  profits  subsequently  realized 

from 
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from  this  source  were  properly  attributable  to  the  credit        1856. 
and  connexion  of  the  house  in  trade.    The  surviving      s^-^/**^/ 

_.  i_    •        I  r  x    1  '11        J     u'l'x      Wedderburh 

partners  were  obviously  pei*sons  of  great  skill  and  ability  ^ 

in  the  management  of  the  business,  they  had  a  large  Wedderbuen. 
connexion,  and  apparently  a  high  reputation;  by  means 
of  this  and  of  expedients  to  which  they  were  obliged  to 
resort,  and  which  shew  the  distress  of  the  firm,  they 
were  enabled,  clearly  with  difficulties  of  no  common 
order,  to  preserve  their  credit,  and  to  get  over  the  em- 
barrassment, which  pressed  heavily  upon  them  at  the 
time  of  the  testator's  death,  and  for  several  subsequent 
years.  By  these  means  they  realized  great  profits,  which 
enabled  them  to  pay  all  their  liabilities  and  realize  all 
their  assets.  In  my  opinion,  the  profits  were  realized 
from  this  source,  and  not  from  the  available  surplus  of 
the  assets.  I  think  that  the  sums  and  the  statements  in 
the  balance  sheet  are  not  actual  values  then  capable  of 
being  realized,  but  what  the  executors  stated  as  the 
result  of  the  books,  and  which,  with  time  and  care, 
might  be  obtained.  In  the  view  I  am  now  taking  of 
this  matter,  the  actual  balance  being  in  favour  of  the 
firm  is  not  material.  Suppose  that,  on  taking  the  ac- 
counts as  they  stood  in  the  books,  there  had  been  an 
actual  deficiency,  could  that  have  varied  the  case? 
would  the  fact  that,  by  a  proper  estimate  of  the  character 
of  the  debts  and  a  proper  allowance  for  bad  ones,  the 
balance  of  liabilities  had  exceeded  the  amount  of  assets  ' 

or  the  opposite  by  1,000/.,  one  way  or  the  other,  have 
varied  the  case  ?    I  think  not. 

Assume  this  state  of  things  to  exist : — ^That,  on  the 
death  of  one  partner,  in  a  firm  possessing  extensive  con- 
nections and  high  reputation,  it  was  found  that  they  had 
no  capital  of  any  description,  except  the  counting-house, 
and  that  they  had  liabilities  to  a  considerable  amount; 
and  assume  that  the  surviving  partners  were,  notwith- 
standing 


112  CASES  IN  CHANCERY. 

1856.       standing  this,  able  to  continue  business,  to  retrieve  their 
^■^*v*^^      affairs  and  reah'ze  large  profits  for  many  years.     Is  it 
y  not  obvious,  that  their  profits  would  be  wholly  attri- 

WBDDEftBUEM.  butable  to  goodwill,  that  is,  to  the  connection  and  repu- 
tation enjoyed  by  the  firm?  In  the  case  supposed,  the 
estate  of  the  deceased  partner,  in  the  absence  of  any 
stipulation  to  the  contrary,  would  be  entitled  to  a  share 
of  the  profits,  because  he  was  entitled  to  a  share  of  the 
goodwill,  which  does  not  survive  to  the  continuing  part- 
ners. But  then  assume  that,  by  the  partnership  articles^ 
it  was  stipulated  that  his  interest  in  the  goodwill  should 
cease  on  his  death,  could  his  estate,  in  that  event,  be 
held  entitled  to  participate  in  profits  which  were  not 
produced  by  his  capital,  for  he  had  none,  or  by  bis 
interest  in  the  concern,  for  none  remained  to  him  ? 

I  admit  that  it  is  extremely  difficult  to  deal  with  these 
cases  by  any  general  rule,  or  to  lay  down  a  principle 
which  shall  be  applicable  to  all,  or  indeed  a  large  class 
of  cases,  and  that  it  is  essential  to  regard  each  on  its 
own  merits.  Undoubtedly  there  may  be  a  large  amount 
of  capital  belonging  to  a  deceased  partner  not  consisting 
of  money  or  available  assets,  such  as  machinery,  or  the 
case  suggested  by  ViceCbancellor  Wigranty  of  a  patent 
producing  profits,  which,  although  the  firm  were  insol- 
vent at  the  decease  of  the  partner,  might,  by  reason  of 
the  profits  properly  attributable  to  this,  which  was  his 
property,  have  produced  a  large  amount  of  profits,  to 
which  his  estate  would  be  clearly  entitled.  But  none  of 
these  would  be  produced  from  debts  due  to  the  firm. 
These,  if  capable  of  being  easily  realized,  would,  no 
doubt,  be  the  same  as  money ;  but  if,  as  is  proved  to 
have  been  the  case  here,  they  were  incapable  of  being 
easily  realized,  they  cannot  be  so  treated;  nor  can  I,  in 
the  absence  of  evidence,  assume  that  the  West  India 
planters  sent  their  consignments  to  the  firm  solely  be- 
cause 
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cause  they  were  debtors,  and  that  they  would,  if  no        1856. 
longer  in  debt  to  the  firm,  have  transferred  their  con- 
signments to  another  house. 


WedderburM 

V. 

Wedderburw. 


Looking  then  at  the  peculiar  circumstances  of  this 
case,  and  observing  what  it  is  that  the  executors  have 
done,  I  proceed  to  consider,  what  it  was  their  duty  to 
do,  and  what  are  or  would  be  the  consequences  of 
applying,  to  this  case,  the  view  contended  for  by  the 
Plaintiff:  viz.,  that  this  nominal  surplus  constituted  the 
whole  of  the  capital  of  the  firm,  and  that  they  are 
entitled,  in  consequence,  to  fifty- five  eighty-sixths  of 
the  profits  subsequently  realized. 

.  In  the  first  place,  it  seems  plain,  that  the  testator 
could  have  done  nothing,  other  than  what  he  did,  to 
preclude  this  question  arising,  unless  he  had  given  his 
surviving  partners  a  power  to  take  his  interest  in  the  con- 
cern at  any  price  they  pleased  to  fix,  which  would  have 
simply  enabled  them  to  take  the  whole.  He  must  have 
known  the  extreme  risk  and  embarrassment  in  which 
the  concern  was  involved.  If  he  had  appointed  strangers 
executors,  the  necessity  of  communicating  the  affairs  of 
the  partnership  to  them  would  probably  have  revealed 
their  embarrassments,  and,  if  so,  would  have  produced 
insolvency.  He  accordingly  made  his  surviving  part- 
ners executors  of  his  will,  probably  to  avoid  this  cala- 
mity. Having  so  done,  what  was  it  their  duty  to  do  ? 
They  might,  no  doubt,  have  disclaimed  the  trust  and 
renounced  probate  of  the  will ;  the  effect  of  which,  as  I 
have  already  said,  would  have  been,  to  disclose  the 
position  of  the  firm,  and  to  have  produced  an  absolute 
destruction  of  the  interests  of  the  Plaintiffs,  as  well  as 
of  their  own.  It  is  true,  that  they  could  not  buy  the 
shares  of  the  testator  at  any  price,  and  that  such  a 
transaction  is  wholly  void,  so  far  as  any  benefit  to  them 
VOL.  XXII.  I  is 
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1856.       i^  concerned.     It  nvas  their  duty  to  wind  up  the  affairs 
of  the  old  firm  as   speedily  as  circumstances  would 
admit.     But  what  does  that  mean  ?     Is  one  month  or 
Wbdperburh.  Qug  ygar  the  limit  to  be  fixed  for  this  purpose,  or  is  the 

time  really  necessary  the  period  to  be  assigned  ?  The 
position  in  which  the  firm  was  placed  did  not  admit  of 
this  being  done  speedily,  unless  with  ruin  to  all  parties 
concerned ;  but  does  it  therefore  follow,  that  the  execu- 
tors were  bound  to  bring  the  matter  into  Chancery,  and 
that,  unless  they  hare  so  done,  they  must  account  for 
fifty-five  eighty-sixths  of  the  profits  made  by  them  for  a 
long  series  of  years  ?  If  they  had  brought  the  matter 
into  Chancery,  it  is  obvious  that  insolvency  would  im- 
mediately have  followed,  and  that  the  Plaintiffs  would 
have  obtained  nothing. 

Again,  assuming  that  the  necessary  or  some  reasonable 
time  ought  to  be  allowed  for  this  purpose,  is  the  mode,  in 
which  it  must  be  done,  prescribed,  and  are  the  surviving 
partners,  who,  by  the  articles,  are  at  liberty  to  set  up 
for  themselves  in  business,  or  to  carry  on  the  business 
for  their  own  benefit,  precluded  from  doing  so,  unless 
by  surrendering  all  the  profits  they  make  ?  It  is  ob- 
vious, that  if  the  position  of  the  firm  could  have  been 
communicated  to  the  Court  of  Chancery  at  that  time, 
without  divulging  their  affairs  to  the  public,  the  Court 
would  have  said,  that  the  course  they  proposed  to 
adopt  was  that  most  beneficial  to  the  infants,  whose 
interests  they  were  bound  to  protect.  In  fact,  if,  after 
the  experience  of  what  has  taken  place,  and  with  the 
full  disclosure  of  the  state  of  the  concern  now  before 
me,  I  were  now  required  to  determine,  in  what  way  the 
old  firm  could  have  been  most  advantageously  wound 
up,  I  should  not  hesitate  in  coming  to  the  conclusion, 
that  the  mode  adopted  was  the  only  mode  by  which  it 
could  have  been  accomplished  without  producing  in- 
solvency. 
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solvency.     Except  by  time  and  care,  by  forbearance        1866, 
and  attention,  the  assets  of  the  old  firm  could  not  have      ^^^^-^^ 
been  realized  without  ruinous  loss,  and,  above  all  things,  ^^ 

could  not  have  been  realized,  except  by  merchants  car-  Weddbebuek. 
rying  on  the  same  business ;  and  it  is  proved,  that  no 
other  firm  of  merchants  would  have  adopted  the  busi- 
ness of  this  house,  together  with  its  liabilities.  They 
did,  in  fact,  in  my  opinion,  adopt  the  only  course  which 
could  have  been  adopted  to  prevent  the  utter  annihila- 
tion of  the  interest  of  the  infants  under  the  will  of  the 
testator. 

Then  this  question  arises : — ^is  it,  under  such  circum- 
stances, an  imperative  rule  of  this  Court,  that  one  of 
two  things  must  happen ;  either  that  ruin  shall  be 
brought  upon  the  cestuis  que  trust,  by  resorting  to  the 
Court  of  Chancery  and  proclaiming  the  embarrassments 
of  the  concern ;  or  that,  if  the  surviving  partners  adopt 
the  mode  which  is  proved  to  be  the  only  one  by  which 
the  affairs  of  the  firm  could  be  advantageously  wound 
up,  they  must  devote  all  their  labour  and  skill  for  the 
exclusive  advantage  of  the  cestuis  que  trust ;  and  that,  in 
addition  to  this,  they  must  devote  the  goodwill,  their 
connection  in  trade  and  their  reputation,  which,  in  the 
circumstances,  was  their  exclusive  property,  for  this 
purpose  ?  I  cannot  think,  that  any  such  proposition  is 
fairly  deducible  from  the  authorities. 

I  fully  concur  in  all  the  authorities  on  which  the 
decisions  of  Lord  Langdale  and  of  Lord  Cottenham  are 
founded,  and  1  adopt  all  the  principles  enunciated  by 
them,  but  I  repeat  with  Lord  Eldon  (a),  that  the  rule  to 
be  applied  must  be  deduced, -in  almost  every  case,  from 
the  particular  circumstances  of  that  case;  and  I  have 

arrived 

(a)  2  Rut*.  325. 
l2 
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1856.       arrived  at  the  conclusion,  in   this  case,   that  by   not 

^'^^^^^^      realizing  or  rather  by  not   attempting  to   realize   the 

y^  amount  of  the  testator's  share  at  his  decease,  they  ought 

Wedderburn.  not  to  be  charged  with  the  amount  of  profits  which 

they  would  have  been  properly  chargeable  with,  if  the 
55,000/.,  at  which  they  valued  his  interest,  had  been 
money  in  their  hands  or  capable  of  easy  realization, 
which  they  had  made  use  of  for  the  purpose  of  their 
own  undivided  advantage,  and  which  they  had  exposed 
to  all  the  risks  of  trade. 

I  think  it  unnecessary  to  examine  the  authorities  at 
any  length  on  this  subject ;  it  is  sufficient  to  say,  that 
in  my  opinion,  they  do  not  compel  the  Court  to  come 
to  the  conclusion  which  is  insisted  upon  by  the 
Plaintiffs. 

Crawshay  v.  Collins  (a),  in  all  the  reports  of  it,  in  its 
various  stages,  certainly  leads  to  no  such  result.  It 
was  a  case  in  which  the  right  existed  in  the  assignees  of 
the  partner,  when  bankruptcy  had  dissolved  the  part- 
nership, to  have  his  share  ascertained  by  sale,  and  in 
that  case  the  goodwill  did  not  survive  to  the  continuing 
partners.  Many  of  the  observations  of  Lord  Eldon^ 
dispersed  through  that  case,  to  some  of  which  I  have 
already  referred,  are  most  pertinent  to  the  view  I  take 
of  this  case,  and  he  expressly  states,  that  he  was  sur- 
prised when  he  found  what  he  was  supposed  to  have 
there  decided. 

Cook  v.  Collingridge  (b)  was  also  a  case  of  a  similar 
description,  where  the  articles  had  provided  for  a  divi- 
sion of  the  stock  in  trade  between  the  partners,  and 

where 

(a)  15  Vet.  218;  1  Jac,  4-  W.  (b)  Jacob,  325. 

267,  and  2  Kusi,  325. 


CASES  IN  CHANCERY.  117 

^^here  a  collusive  sale  had  taken  place  to  one  of  the        1856. 
executors. 


JBrown  V.  De  Tast€t(a),  and  Featherstonhaugh  v. 
JFentcick{h)^  were  cases  of  a  similar  description  to 
Crawshay  v.  Collins;  and  in  Brown  v.  De  Tastet 
Lord  Eldon  gave  an  allowance  for  his  services  to  the 
continuing  partner,  which  he  refused  in  Burden  v.  Bur- 
den  {c)y  which  was  the  case  where  the  continuing  part- 
ner was  executor. 

In  Willett  V.  Blanford  (d),  to  which  I  have  already 
referred,  Sir  J.  Wigram,  in  an  elaborate  and  valuable 
judgment,  discusses  the  whole  subject  in  a  masterly 
manner,  which,  in  my  opinion,  has  justly  received  the 
sanction  and  approbation  from  the  Lord  Justice  Turner, 
\n  the  case  of  Simpson  v.  Chapman  (e);  which  last  case 
also  is  confirmatory  of  the  principles  laid  down  in  the 
previous  ones,  and  affords  a  valuable  guide  for  the 
application  of  the  rule  of  liability  to  account  for  profits 
subsequently  earned.  The  judgment  in  that  case  esta- 
blishes, that  the  liability  to  account  for  the  profits  de- 
rived from  the  trade  carried  on  after  the  death  of  the 
testator,  must  depend,  in  the  absence  of  contract,  upon 
the  nature  of  the  trade,  the  mode  of  carrying  it  on,  the 
capital  employed,  the  state  of  the  account  between  the 
partnership  and  the  deceased  partner,  and  the  conduct 
of  the  parties  after  his  death,  and  that  all  these  may  mate- 
rially affect  the  rights  of  the  parties.  Above  all,  it  is  to 
be  borne  in  mind,  that  all  these  things  may  be  regulated 
by  contract  between  the  partners  themselves. 

Unless, 

(n)  J<ico^284,and4Hi<its.l26.  (d)  1  Hare,  253, 

(6)  17  Vu.  298.  (c)  4  De  G.,  Af.  ^  C.  171. 

(c)  1  F.4-B.  170. 
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1856.  Unless,  therefore^  I  am  bound  by  the  terms  of  the 

decree,  I  am  of  opinion,  that  applying  these  tests  to  the 
facts  of  this  case,  the  liability  to  account  for  the  profits 
Wedderburn.  subsequently  earned  to  the  extent  claimed  by  the  Plain- 
tiffs does  not  attach. 

The  next  question  is,  am  I  compelled,  by  the  decree 
which  has  been  made  in  this  case,  to  give  to  the  Plain- 
tiffs fifty-five  eighty-sixths  of  the  profits  which  have 
been  realized,  together  with  the  annual  growth  thereon, 
by  means  of  yearly  rests,  in  respect  of  such  shares  not 
being  withdrawn?  I  am  of  opinion,  that  I  am  not. 
The  decree  directs  the  accounts  to  be  taken  of  the 
estate  of  testator,  and  of  the  partnership,  up  to  1st  May, 
1801,  which  was  a  matter  of  course  in  any  view  of  the 
case.  It  then  proceeds  to  direct  an  inquiry  of  what,  on 
the  1st  o{  May,  1801,  was  the  value  of  the  testator's  inte- 
rest in  the  concern.  This  also,  I  think,  decides  nothing 
with  respect  to  this  point,  because,  in  any  view  of  the 
case,  the  Plaintiffs  were  entitled  to  have  this  inquired 
into,  for  no  valuation  or  taking,  at  any  price,  by  the 
surviving  partners,  could  bind  the  Plaintiffs.  The  next 
is  the  only  direction  in  the  decree  which  points  to  this 
subject.  It  directs  the  account  to  be  taken  of  the  pro- 
fits of  the  trade,  as  the  same  have  since  been  carried  on 
by  the  successive  firms,  together  with  an  inquiry  of 
what  had  been  applied  for  the  benefit  of  the  testator's 
estate,  and  the  amount  of  capital,  from  time  to  time,  em- 
ployed in  the  firms  respectively.  The  decree  contains 
no  declaration  that  the  Plaintiffs  are  entitled  to  partici- 
pate in  these  profits,  in  any  proportion  or  to  any  extent. 
It  seems  to  have  left  the  whole  matter  for  future  adju- 
dication, and  the  observations  of  Lord  Cottenham,  in  his 
reported  judgment  (a),  seem  to  point  only  to  his  view 

of 

(o)  4  MyL  4  Cr.  54. 
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of  the  necessity  of  ascertaining  the  facts,  before  any        1856. 
future  adjudication  of  the  rights  of  the  parties  could  be 
made* 


WiDDERBUEV 
WsODSRBURir. 


That  this  was  Lord  Langdale's  view,  when,  on  the 
exceptions  to  the  Master's  report,  he  had  occasion  to 
consider  the  effect  of  the  decree  made  at  the  hearing, 
18  shewn  by  the  judgment  he  then  pronounced.  He 
treated  the  special  circumstances  connected  with  the 
carrying  on  of  the  trade,  and  the  position  of  the  firm,  as 
a  part  of  the  defence  of  the  Defendants ;  that  is,  their 
defence  against  the  claim  of  the  Plaintiffs  to  participate 
in  the  profits  made  by  the  successive  firms.  He  repeatr 
edly  refers  to  his  desire  to  have  all  the  facts  before  him, 
in  order  to  be  able  to  decide  the  questions  before  him. 
He  undoubtedly  states,  that  the  inquiry  in  the  decree  is 
directed  upon  the  foundation  of  a  right  in  the  Plaintiffs 
to  participate  in  the  profits ;  but  he  seems  to  suggest, 
that  this  was  on  the  assumption,  that  the  capital  of  the 
testator  was  employed  for  the  purpose  of  carrying  on 
this  trade,  and  that  it  was  the  substantial  source  of  the 
profits  earned ;  and  accordingly,  he  arrives  at  a  conclu* 
sion,  which  is,  at  least,  unusual  in  this  Court: — that  of 
allowing  exceptions  to  a  Master's  report,  because  he 
had  not  exercised  his  discretion,  in  stating  specially  the 
circumstances  which  affected  the  position  of  the  firm 
and  the  continuance  of  the  trade. 

I  think,  therefore,  that  if  the  participation  in  the  pro- 
fits is  concluded  by  the  decree,  the  extent  of  that  parti- 
cipation in  the  profits  subsequently  made,  is  a  matter 
left  wholly  open  to  be  now  decided. 

I  am  also  of  opinion,  that  it  now  appears,  and,  as  I 
believe  for  the  first  time,  certainly  in  any  authoritative 
form,  that  the  capital  possessed  by  the  firm,  on  the 

decease 
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1866.        decease  of  the  testator,  was  very  inconsiderable,  and 

^•^•"^^^^      that  the  principal  source  from  whence  the  subsequent 

I,.  profits  of  the  trade  were  derived  was  the  goodwill. 

Wedderburn. 

This  point  does  not  seem  to  have  been  urged  at  the 
hearing,  nor,  indeed,  could  it  properly  have  been  then 
brought  forward.  In  the  reports  of  this  case,  the  argu- 
ments of  Counsel  are  omitted  altogether  before  Lord 
Langdale,  and  very  imperfectly  given  before  Lord  Cot- 
tenham;  but  in  the  judgments  of  Lord  Langdale  and  of 
Lord  Cottenham,  it  does  not  appear,  that  the  Court  di- 
rected its  attention  to  the  provisions  contained  in  the 
articles  of  partnership  on  this  subject,  nor  could  it,  I 
think,  have  formed  a  proper  topic  for  discussion,  until 
it  had  been  ascertained  what  the  facts  were,  which 
shewed  the  real  state  of  the  firm  and  whence  the  sub- 
sequent profits  had  been  derived. 

That  this  is  a  most  material  ingredient  appears  from 
the  cases  to  which  I  have  been  referred.  It  is  specially 
noticed  by  Vice-Chancellor  Wigram,  in  his  judgment  in 
Willett  V.  Blanford{a),  *'  Again  (he  says),  the  whole, 
or  the  substantial  part,  of  a  trade  may  consist  in  good- 
willy  leading  to  renewals  of  contract  with  old  connec- 
tions. In  such  a  case,  it  is  the  identical  source  of  profit 
which  operates  both  before  and  after  dissolution ;  and 
this  appears  to  me  (he  observes)  to  be  the  groundwork 
of  Lord  EldorCs  reasoning  in  Cook  v,  Collingridge" 
Here  the  Vice-Chancellor  is  speaking  of  a  case  where 
the  ^ooe/ti7t7Z  survives;  and  so  speaking,  he  observes,  that 
as  it  produces  the  profits,  the  deceased  partner's  estate 
is  entitled  to  that  share  of  them  which  corresponds  to 
his  share  in  the  goodwill.  The  converse  exactly  holds 
true,  that  where  the  goodwill  does  not  survive,  the  de- 
ceased partner's  estate  is  entitled  to  no  share  of  the 

profits 

(a)  1  Hare,  270. 
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profits  derived  from  this  source.     The  goodwill  was,  in        1856. 
my  opinion,  in  the  present  case,  if  not  the  sole  source  of      ^«^v^ 

\7  E  D  D  E  R  B  U  R.  N 

profit,  at  least  so  substantial  a  part  of  it,  that  the  amount  «. 

of  profit  to  be  attributed  to  the  ships,  the  lease  of  the  Wedderburk. 
counting-house,  the  goods  and  government  funds  (a), 
which  were  the  only  available  capital,  sink  in  compara- 
tive insignificance,  and  would  probably  not  exceed  in 
amount  the  interest  paid  on  the  55,100/.,  at  which  the 
testator's  share  was  valued. 

I  regret  much  the  great  delay  which  has  occurred, 
and  the  great  expense  occasioned  by  this  suit,  and 
above  all,  I  regret  that  the  repeated  suggestions  of  Lord 
LangdaU  and  Lord  Cottenham,  advising  the  parties  to 
compromise  their  diflferences,  has  not  been  acted  upon; 
but  having  to  adjudicate  on  the  whole  matter  before  me, 
the  facts  being  now  first  brought  before  the  Court  in  a 
clear  and  authentic  form,  I  am  bound  to  deal  with  the 
case  in  the  manner  I  consider  most  in  accordance  with 
the  doctrines  and  rules  of  equity,  regardless  of  the  conse- 
quences. Having  regard  to  all  the  circumstances  of  the 
case,  to  the  peculiar  difficulties  in  which  the  executors 
aod  surviving  partners  were  placed,  from  the  position 
and  embarrassment  of  the  firm,~having  regard  to  what 
was,  at  the  death  of  the  testator,  most  for  the  interest 
of  the  cestuis  que  trust  under  his  will,  and  considering 
that  it  now  appears,  that  they  adopted  the  only  course 
which  could  be  usefully  taken  for  this  purpose,  and 
that  it  was  essential,  for  this  purpose,  that  they  should 
themselves  carry  on  the  trade,  I  should,  I  say,  having 
regard  to  all  these  circumstances,  have  hesitated,  even 
if  the  partnership  articles  had  been  silent,  whether  the 
rule,  entitling  the  cestuis  que  trust  to  a  participation  in 
the  profits  subsequently  realized,  was  strictly  appli- 
cable to  this  case.     But  even  if  this  were  so,  having 

regard 

(a)  See  anl^,  p.  D2< 
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1856.        regard  to  the  ailicles  of  partnership,  which  provide, 

^'^'^^      that  the  goodwill  of  the  trade  shall  survive  to  the  sur- 

i;.  viving  partner,  from  and  after  the  1st  day  of  May  next 

WED0ER9URN.  ^f^^  ^j^g  decease  of  the  testator,  and  having  regard  to 

all  the  other  circumstances  to  which  I  have  referred,  I 
am  of  opinion,  that  this  is  not  a  case,  in  which  the 
Plaintiffs  are  entitled  to  participate  in  the  profits,  made 
by  the  subsequent  carrying  on  of  the  trade  by  the  suc- 
cessive firms,  so  far  as  those  profits  are  attributable  to 
the  goodwill  and  connection  in  trade  of  the  old  firm ;  and 
that  their  share  in  that  portion  of  the  profits  in  which 
they  would  be  entitled  to  participate,  cannot  be  esti- 
mated higher,  than  what  has  already  been  covered  by 
the  payment  of  the  interest  on  the  amount  at  which  the 
share  of  the  testator  had  been  valued. 

■ 

I,  at  one  time,  considered,  that  it  might  be  proper  to 
direct  an  inquiry,  to  ascertain  how  much  of  the  profits 
subsequently  realized  by  these  firms  was  properly  attri- 
butable to  the  goodwill^  and  that  the  evidence  of  mer- 
chants might  possibly  be  useful,  in  assisting  the  Court 
in  coming  to  something  like  a  proximate  result ;  but  on 
reflection  and  re-perusal  of  the  evidence,  I  doubt  whether 
more  light  could  be  thrown  on  that  subject,  than  what 
is  already  given  by  the  testimony  of  the  merchants  who 
have  been  examined.  On  consideration  of  that  testi- 
mony, I  have  come  to  the  conclusion,  that,  substantially, 
all  the  profits  subsequently  realized  are  attributable  to 
this  source,  and  that,  so  far  as  my  judgment  is  con- 
cerned, the  Plaintiffs  could  derive  no  benefit  from  such 
an  inquiry,  which  I  have,  therefore,  thought  fit  to  abstain 
firom  directing. 

I  have,  as  I  have  already  observed,  taken  the  general 
view  of  the  whole  case,  rather  on  further  directions  than 
on  the  particular  exceptions.     With  regard  to  the  ex- 
ceptions. 


CASES  IN  CHANCERY.  123 

ceptioDS,  I  think  it  unnecessary  to  go  through  them  in        1856. 
detail.     Generally,  I  agree  with  the  Master  in  all  his      ^'^^/-**^ 

WW    »|^VV0fl|  Bfltt  Iff 

findings,  and  I  am  disposed  to  disallow  all  the  except  ,,. 

tions.  On  the  first  and  important  one,  as  to  the  value  Widdbriurm. 
of  the  testator's  interest  on  the  1st  of  May^  1801,  which 
the  Master  has  found  at  the  amount  at  which  the  exe- 
cutors took  it,  I  do  not  see  how  the  Master  could  have 
come  to  any  different  result.  I  have  already  stated  the 
different  views  in  which  that  question  of  value  might  be 
regarded,  viz.,  the  value  at  which  the  executors  and 
surviving  partners  were  willing  to  take  it,  and  the  value 
of  it  in  the  market  and  a  sale.  In  the  former  sense,  it 
was  worth  to  the  surviving  partners,  and  they  made  it 
realize  that  amount;  in  the  latter  sense,  it  was  worth 
nothing.  I,  at  one  time,  felt  disposed  neither  to  allow 
Dor  disallow  that  exception ;  but  on  the  whole,  I  think 
it  desirable  to  let  the  Master's  report  stand  as  it  does. 

It  follows,  from  all  I  have  said,  that  the  Plaintiff's' 
exception,  contending  that  the  value  of  the  share  of  the 
testator  David  Webster ^  on  the  1st  of  May^  1801,  was 
57,833/.  l5.  2c/.,  instead  of  55,101/.  1$.  2d.,  cannot,  in 
my  opinion,  be  sustained.  I  shall,  therefore,  confirm 
the  Master's  report  simpliciter,  disallowing  all  the  ex- 
<;eptions  on  both  sides,  having  endeavoured  to  state 
fully  the  views  I  take  of  this  case,  and  proceeding,  as  I 
do,  on  the  general  merits  of  the  case,  deducible  from 
the  facts  before  me,  apart  from  any  technical  rules  or 
distinctions. 

The  result  will  be,  that  I  shall  overrule  all  the  except 
tions  of  both  Plaintiffs  and  Defendants ;  that  on  the 
further  directions,  I  shall  make  a  declaration,  that, 
having  regard  to  all  the  circumstances  of  this  case  now 
appearing  upon  the  Master's  report,  the  Plaintiffs  are 
not  entitled  to  participate  in  the  profits  made  of  the 

trade, 
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1856.        trade,  as  the  same  have  been,  from  time  to  time,  carried 

''^^'^^       on  by  the  successive  firms  of  Wedderburn  &  Co.,  TFerf- 

v.  derburn,  Colville  &  Co.,  Colville,  Wedderburn  &  Co., 

Wedderburn.  ^nd   Colville  &  Co.,  to  any  greater  extent  than  the 

amounts  already  paid  or  accounted  for  to  them,  in  re- 
spect of  interest  on  the  sum  of  55,101/.,  at  which  the 
share  of  the  testator  David  Webster  was  estimated. 

I  shall  give  no  costs  of  the  exceptions,  and  no  costs 
of  the  suit. 

It  will  be  understood,  from  what  I  have  said,  that  I 
do  not,  in  coming  to  the  conclusion  I  have  expressed, 
intend,  in  the  slightest  degree,  to  infringe  on  the  rules 
of  the  Court,  relative  to  the  liability  to  account  for  sub- 
sequent profits,  which  attaches  to  executors  who  carry 
on  trade  with  their  testator's  assets,  or  that  of  a  sur- 
viving partner,  who  carries  on  business  with  the  capital 
of  a  deceased  partner.  The  circumstances  of  this  case 
are  most  peculiar,  and  I  found  my  decision  on  them 
alone,  and  I  have  the  satisfaction  to  consider,  that  my 
judgment  will,  in  all  probability,  undergo  the  careful 
revision  of  a  superior  tribunal,  which  will  correct  any 
errors  into  which  I  may  have  inadvertently  fallen.  I 
have,  however,  taken  a  long  time  to  reflect  upon  my 
judgment,  and  I  have  considered  the  case  in  various 
points  of  view,  and  under  many  difficult  aspects,  and  it 
is,  with  a  sincere  desire  to  carry  into  effect  the  principles 
of  equity,  and  to  do  justice  between  the  parties,  and  in 
the  belief  that  I  have  done  so,  that  I  have  pronounced 
this  decision. 


Note. — The  Plaintiffs  appealed  to  the  Lords  Justices,  but  the  suit 
was  compromised.    (  December,  1 856.) 
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1866. 


CLEGG  V.  EDMONSON.  ,    .,_ 

April  16. 

npHE  facts  of  this  case  were  very  complicated,  but  the  The  Plaintiffs 
following  statement  is  sufficient  for  the  purpose  of  ^nts  were'part- 
explaining  the  decision,  which  is  merely  one  of  pleading  "^ra  in  a  col- 

and  practice.  of  which  ex- 

pired in  1846. 
The  Defend- 

The  Plaintiffs  and  Defendants  were  interested  in  some  ®."*'  S®^?  "?" 

,  tice  lo  dissolve 

leasehold  collienes,  which  were  worked  upon  the  terms  at  the  expira- 
of  articles  of  partnership,  dated  the  13th  of  February,  ^i^^jj^^^£ 
1818.     By  these  articles,  the  partnership  in  working  the  obtained  a  re- 
collieries  was  to  continue  during  the  remainder  of  the  gdves.    Th™" 
lease,  of  which  about  fifteen  years  were  unexpired.    The  Plaintiffs  in- 

.  ,  .       ,  ^ . ,  ,,    ,  .        sisted  that  they 

articles  contained  an  agreement "  between  all  the  parties,  were  entitled 
that  in  case  any  one  or  more  of  them  should,  at  or  pre-  f°  participate 

•^ ,      ^  ■         in  the  new 

vjous  to  the  expiration  of  the  said  term  of  fifteen  years*,  lease,  and 
obtain  or  procure  any  fresh  or  renewed  lease  of  all  or  '^p^rt  oHhat 
any  of  the  mines,  seams  and  beds  of  coals  or  collieries  equity.    The 
within  the  said  township  of  Clivigerj  such  lease,  and  an^swer^denied 
all  interest,  benefit  and  advantages  to  arise  or  accrue  *!'®  Plaintiffs' 
therefrom,  should  belong  to  and  be  enjoyed  by  all  and  clined  to  set 

every  ^^^^  ^^®  °*^ 
^   counts  of  the 

subsequent 
profits  of  the  colliery,  or  to  produce  the  documents  subsequent  to  the  dissolution, 
which,  they  said,  did  not  tend  to  shew  the  Plaintiffs'  right  to  a  decree,  until  the  Plain- 
tiff's had  established  some  right  in  the  new  partnership.     Held,  that  they  were  bound 
to  answer  and  to  produce. 

Where  the  Defendant,  neither  pleading  nor  demurring,  answers  the  bill,  he  must 
answer  fully ;  but  there  are  exceptions  to  the  rule,  as  where  the  Defendant  sets  up  a 
distinct  and  independent  title  in  himself,  which,  if  established,  will  destroy  the  Plain- 
t]ff"8  title.  In  that  case,  he  is  not  bound  to  produce  or  set  out  any  documents  which 
he  swears  establish  his  own  title,  and  do  not  establish  that  of  the  Plaintiff*.  Cases 
▼here  the  discovery  would  subject  the  Defendant  to  penalties  and  forfeitures  are  also 
exceptions  to  the  rule. 

The  expression,  *'  tending  to  make  out  the  Plaintiff^'s  title,"  means,  his  title  to  the 
relief  which  he  seeks  by  his  bill. 

Questions  of  insufficiency  of  answer  and  production  of  documents  rest  on  the  same 
grounds,  and  must  be  dealt  with  in  the  same  way. 
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1866.  every  of  the  parties  thereto,  their  respective  executors, 
administrators  and  assigns,  in  such  shares  and  propor- 
tions as  were  thereinbefore  expressed." 


Cleoo 

V. 

Edmonson. 


The  partners  worked  the  collieries,  and  having,  during 
the  fifteen  years,  obtained  a  renewal,  they  continued  to 
work  the  collieries,  which  were  managed  by  James  Col- 
linffe,  on  behalf  of  all  parties,  who  was  paid  a  salary  for 
his  services. 

On  the  6th  of  Jult/f  1846,  shortly  before  the  expira- 
tion of  the  principal  lease  (29th  September ^  1846),  the 
Defendants  gave  the  Plaintiffs  notice  to  dissolve  the 
partnership  on  the  30th  of  September,  1846.  On  the 
29th  of  September,  1846,  the  whole  stock  of  the  col- 
lieries was  sold  by  auction,  and  purchased  principally  by 
the  Defendants. 

On  the  11th  of  December,  1846,  the  Defendants,  (in 
pursuance  of  arrangements  made  with  the  lessor  on  the 
11th  of  December,  1846,)  obtained  a  new  lease  of  the 
collieries.  They  continued  to  work  the  same,  and  made 
a  considerable  profit.  The  Plaintiffs,  by  this  bill, 
sought,  in  substance,  to  participate  in  the  benefits  of  the 
new  lease,  and  the  profits  of  the  working  of  the  col- 
lieries (a).  It  alleged,  that  previous  to  the  expiration  of 
the  old  lease,  the  renewal  was  a  matter  of  consideration 
amongst  the  parties,  and  that  it  had  been  agreed  by  all 
parties  consulted,  that  it  was  expedient  to  obtain  a  new 
lease.  It  alleged,  that  applications  had  been  made  to 
the  lessor,  who  was  not  unwilling  to  grant  a  renewal, 
and  a  promise  was  obtained  from  him  of  the  grant  of  a 

new 

(a)  See  Clegg  v.  Fishwick,  1  Mac.  Sf  Gor,  294,  and  1  Hall  S^ 

TwtlU,  390. 
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new  lease,  as  soon  as  some  preliminary  arrangements        1866. 
with  his  SDperior  landlord  could  be  perfected. 

The  bill  alleged,  that  the  Defendants  had  previously 
formed  a  scheme  to  appropriate  the  new  lease  to  their 
own  use,  and  exclude  the  Plaintiffs  therefrom,  and  that 
such  transactions  were  in  violation  of  their  duties  towards 
such  parties,  as  well  under  the  articles  as  independent 
of  them,  and  was  a  fraud  on  the  parties  sought  to  be 
excluded. 

It  alleged,  that  the  Defendants  had  in  their  posses- 
sion books  and  papers,  &c.,  ''connected  with,  mentioning, 
referring  or  relating  to  the  matters  therein  mentioned, 
which  they  refused  to  produce.*' 

The  bill  prayed  declarations,  that  the  renewed  lease 
was  subject  to  the  articles  of  1818,  that  the  dissolution 
was  not  binding,  that  the  Plaintiffs  were  entitled  to 
share  in  the  partnership,  and  it  prayed  for  an  account 
of  the  machinery,  &c.,  and  of  the  profits  of  the  mines, 
and  other  consequential  relief. 

The  18th  interrogatory  asked  for  an  account  of  the 
profits  of  the  mines,  "  since  the  transactions  of  the  year 
1846,''  and  for  the  accounts  in  writing,  shewing  the 
divisions  of  profits  and  the  existence  of  undivided 
profits.  The  24th  and  25th  interrogated  as  to  the  pos- 
session of  documents,  and  required  a  schedule  thereof. 

The  Defendants  denied  the  Plaintiffs'  right,  and,  in 
answer  to  the  18th  interrogatory,  "  submitted,  that  they 
were  not  bound  to  answer  the  18th  interrogatory,  until 
the  Plaintiffs  had  established,  and  which  they  denied, 
that  they  had  some  right  or  interest  in  the  new  partner- 
ship.'*   They  admitted  they  had  made  profits,  and  they 

said, 
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1856        ^^^^9  ''that  to  state  such  account  of  profits  as  were 
^^^.^^fc/       required  by  the  18th  interrogatory  would  involve  great 
Cleoo        labour  and  expense,  and  the  dissection  of  voluminous 
Edmonson,     accounts,  extending  over  many  years,  relating  to  mat- 
ters in  which,  they  submitted,  the  Plaintiffs  had  no 
interest  whatever." 

As  to  the  books  and  papers  they  referred  to  their  affi- 
davits made  on  the  subject,  under  the  15  k  16  Vict, 
c.  86,  s.  18,  and  insisted  that  they  were  not  bound  to 
produce  those  in  the  second  part  of  the  first  schedule, 
believing  that  they  did  not  **  tend  to  shew  the  Plaintiffs' 
right  to  a  decree  in  this  suit,  but  related  exclusively  to 
matters  in  which,  they  submitted  and  insisted,  the 
Plaintiffs  had  no  interest."  In  their  affidavit  they  said, 
they  were  advised  and  believed,  that  those  documents 
would  not  assist  the  Plaintiffs  in  making  out  their  title 
to  the  decree  prayed  by  their  bill,  inasmuch  as  they 
related  exclusively  to  the  business  since  the  year  1846, 
and  in  which  they  denied  that  the  Plaintiffs  had  any 
interest  whatever,  and  which  documents  contained  no 
entries  whatever  relating  to  any  business  transactions 
prior  to  the  29th  day  of  September,  1846.  And  they  sub- 
mitted, that  the  Plaintiffs  were  not  entitled  to  the  pro- 
duction thereof,  until  they  had  established  (and  which 
they  denied)  that  they  had  some  interest  in  the  lease  or 
the  workings  of  the  said  collieries. 

The  case  came  on  upon  exceptions,  and  by  arrange- 
ment, as  to  the  right  to  production. 

Mr.  li.  Palmer  and  Mr.  Little,  fur  the  Plaintiffs. 
The  Defendants  have  neither  pleaded  nor  demurred  to 
the  bill ;  they  have  undertaken  to  answer,  and  the  rule 
is  perfectly  settled,  that  if  a  Defendant  answers  at  all, 

he 
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lie  must  answer  fully ;  Mazarredo  v.  Maitland(a).  He 
cannot,  by  denying  the  PiuintifTs'  title  to  relief,  escape 
the  discovery.  Adams  v.  Fisher {b)y  was  a  case  of  pro- 
duction and  not  of  discovery,  and  has  not  been  fol- 
lowed ;  Swinbame  t.  Nelson  (c) ;  and  see  Whistler  v. 
Wignejf  (rf). 

In  Anon.  v.  Harrison  {e\  *' b,  bill  was  filed  stating  a 
partnership,  and  praying  an  account.  The  Defendants, 
by  their  answer,  denied  the  partnership,  and  refused  to 
set  forth  any  account.  Exceptions  were  taken  to  the 
answer,  for  insufficiency,  in  not  having  set  forth  the 
accounts.  The  Vice-Chancellor  said : — That  point  is 
settled.  If  a  Defendant  answers,  he  must  answer  fully. 
They  should  have  pleaded." 

Secondly.  It  cannot  be  said,  that  the  discovery  is 
immaterial,  for  the  Plaintiffs  may  at  the  hearing  adopt 
the  accounts  so  given,  and  then  take  a  decree  on 
the  footing  of  the  accounts  rendered  by  the  answer,  thus 
avoiding  the  necessity  of  a  reference  to  take  the  accounts. 
This  appears  from  Bowe  v.  Teed{f).  There  the  bill 
was  for  the  profits  of  a  privateer ;  the  Defendant  ad- 
mitted the  original  title  of  the  Plaintifi^,  but  insisted  on 
a  sale  by  the  Plaintiff  to  the  Defendant  on  the  12th  of 
June,  1805.  The  Defendant  gave  an  account  of  the 
prizes  captured  down  to  that  period,  but  insisted  that  he 
was  not  bound  to  set  forth  an  account  as  to  the  subse- 
quent  period,  during  which  the  Plaintiff  was  not  an 
owner;  but  it  was  held,  he  was  bound  to  answer.  Lord 
Eldon  observed  (g)  : — *'  Generally  (admitting  there  are 
exceptions)  the  practice  of  this  Court  requires,  that  the 
bill  and  the  answer  should  form  a  record  upon  which  a 

complete 


(a)  3  Mad,  66. 
{b)  3  %/.  ^  Cr.  526. 
(r)  16  Baiv.  416. 
(rf)  8  Price,  1. 

VOL.  XXII. 


(e)  4  Mad,  252. 
(y)  15  Krt.  372. 
(g)  15  Vet.  378. 
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complete  decree  may  be  made  at  the  bearing.  If,  for 
instance,  tbis  Plaintiff  is  a  part-owner  of  the  ship,  be 
has  a  right  to  an  answer  that  will  enable  him,  if  a  cer- 
tain sum  is  admitted  to  be  due,  to  obtain  a  decree  for 
that  sum,  if  he  is  satisfied  with  that,  and  does  not  desire 
an  account."  That  is  precisely  the  present  case,  and 
governs  it. 

So  in  White  v.  Williams  (a),  Lord  Eldon  observes  : — 
"It  is  not  sufficient  for  the  trustees  to  refuse  to  give 
information  by  their  answer,  farther  than  to  enable  the 
Plaintiff  to  go  into  the  Master's  office ;  and  it  is  not 
enough,  that  the  answer  gives  a  ground  for  an  account 
in  the  Master's  office,  and  that  the  Plaintiff  is  enabled 
to  go  there.  I  am  clearly  of  opinion,  that  is  not  enough ; 
but  they  are  bound  to  give  the  best  account  they  can  by 
their  answer ;  referring  to  books,  &c.,  sufficiently  to  make 
them  part  of  their  answer." 

They  also  referred  to  Wedderburn  v.  Wedderburn  (b) ; 
Morrice  v.  Swaby  (c). 

Mr.  Selwyn  and  Mr.  Roxburgh,  for  three  Defend- 
ants; and, 

Mr.  Roupell  and  Mr.  Giffardy  for  a  fourth  Defend- 
ant, who  had  severed  in  his  defence. 

We  admit  that  when  a  Defendant  answers  be  must 
answer  fully ;  but  the  real  question  is,  what  is  a  full 
answer?  There  must  be  and  is  some  limit  to  the  dis- 
covery to  which  a  Plaintiff  is  entitled.  It  must  be 
material  to  the  title  of  the  Plaintiff,  and  tend  to  assist 
him  in  obtaining  a  decree.  In  Wood  v.  Hitchings  (d)^ 
it  was  held,  that  the  rule  that  where  a  Defendant  sub- 
mits 


(a)  8  Vei,  194. 

(6)  2  Keen,  732,  note. 


(c)  2  Beav,  500. 

(d)  3  Beav,  504. 
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mits  to  answer  he  must  answer  fully,  does  not  apply^ 
where  the  matter  of  discovery  is  immaterial  to  the 
relief  sought  by  the  bill.  The  accounts  cannot  assist 
in  making  out  the  Plaintiff's  right  to  a  decree,  and  they 
must  be  subsequently  taken.  In  matters  of  this  sort, 
the  Court  exercises  a  discretion.  As  to  the  discretion  of 
the  Court  in  such  cases,  Lord  Redesdale  observes  (a) : — 
"Where  a  discovery  is  in  any  degree  connected  with 
the  title,  it  should  seem  that  a  Defendant  cannot  pro- 
tect himself,  by  answer,  from  making  the  discovery ;  and 
in  the  case  of  an  account,  required  wholly  independent 
of  the  title,  the  Court  has  declined  laying  down  any 
general  rule,  deciding  ordinarily  upon  the  circumstances 
of  the  particular  case."  If  there  were  no  discretion,  by 
a  mere  allegation  of  partnership,  skilfully  supported  by 
other  facts  so  as  to  prevent  a  plea  or  demurrer,  the  whole 
of  the  voluminous  accounts  of  a  banker  or  merchant 
might  be  insisted  on  by  a  mere  stranger.  In  Jacobs  v. 
Goodman  (b),  it  was  held,  that  "  a  Defendant  need  not 
set  forth  an  account  of  the  transactions  of  a  trade,  in 
which  the  Plaintiff  pretends  to  have  been  a  partner,  if 
there  is  a  clear  denial  of  the  partnership."  The  Chief 
Baron  said  : — *'  You  are  not  entitled  to  an  account  un- 
less there  be  a  partnership,  and  your  position  is  much 
too  wide.  At  that  rate,  if  an  utter  stranger  were  to  file 
a  bill  against  Child^s  shop,  alleging  a  partnership,  it 
could  not  be  sufficient  to  deny  that  any  such  partnership 
existed.  There  may  be  cases  where  the  Court  will 
require  an  account,  although  the  principal  point  in  the 
bill  is  denied,  but  not  in  a  case  like  this."  This  Court 
will  not,  at  this  stage  of  the  cause,  allow  a  Defendant 
to  be  hampered  by  setting  forth  long  and  expensive 
accounts,  which  may  turn  out  to  be  of  no  use,  and  may 
be  required  for  the  mere  purpose  of  oppression. 

In 
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(a)  Page  312,  4  th  ed. 


(6)  2  Cox,  282. 
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1866.  In  th^  Marquis  of  Donegal  v.  Stewart  {a\  it  was 

beldy  that  ^'  the  answer  need  not  set  forth  an  account, 
where  the  ground  upon  which  it  is  prayed  is  denied  ;  as 
Edmonson,  where  the  bill  charged  a  dealing  in  pictures  by  commis- 
sion, and  the  answer  denied  that ;  and  stated,  that  the 
Defendant  sold  them  to  the  Plaintiff  in  the  course  of 
his  trade :  and  Lord  Loughborough  observed  (J) : — "  The 
price  given  is  no  criterion  of  the  value  of  any  commo- 
dity; but  especially  not  upon  a  dealing  in  pictures.  I 
should  open  every  tradesman's  books  in  London^  if  I  was 
to  compel  this  account,  upon  the  allegation  that  he  was 
dealing  by  commission.  The  answer  positively  denies 
this  species  of  dealing,  that  would  entitle  you  to  an  ac- 
count in  the  real  cost  of  the  pictures.  Till  you  establish 
that,  I  should  think  it  very  dangerous.  The  question 
upon  a  partnership  has  been  decided  in  the  case  of  Sir 
James  Cockbum  v.  Sir  Lawrence  DundaSy  where  the  De- 
fendant denied  the  partnership." 

In  the  case  of  The  A ttorney-- General  v.  TAompson{c), 
it  was  held,  that  the  **  Plaintiff  is  not  entitled  to  dis- 
covery of  documents,  the  right  to  the  possession  or  in- 
spection of  which  is  not  necessary  to  the  proof,  and  is 
only  consequential  upon  the  existence  of  the  title  he 
claims,  that  title  not  being  admitted."  The  Vice-Chan- 
cellor  W^/ram  says  (d) : — "  It  must  be  shewn  that  the 
document  is  of  a  character  that  it  will  or  may  give  a 
discovery  of  the  case  or  a  portion  of  the  case  without 
proof  of  which  the  Plaintiff  cannot  have  a  decree.** 

In  Stainton  v.  Chadwich  (e),  it  was  held,  that  "  where 
discovery  is  sought  in  relation  to  matters  in  which  the 
Plaintiff  has  no  interest,  but  as  consequential  or  result- 
ing 

(a)  3  Vetey,  446.  (d)  8  Hare,  112. 

(6)  3  Vetey,  447.  (c)  3  Mac.  ^  Gor.  575. 

(c)  8  Hare,  106. 
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log  from  character  or  title  denied  by  the  answer,  and        1856. 

not  otherwise  appearing  on  the  record,  the  Plaintiff  has 

uo  equity  entitling  him  to  discovery."     Lord   Truro, 

after  going  very  carefully  through  the  facts  of  the  case, 

lays  down,   in   very    clear  terms,    the   principle.     He 

says  (a) : — ^'  There  is  no  doubt,  that  where  a  discovery  is 

sought  in  relation  to  matters  in  which  the  Plaintiff  has 

no  right  or  interest,  but  as  consequential  or  resulting 

from  a  character  or  title  attaching  to  the  Plaintiff,  if 

such  right  and  character  is  denied  by  the  answer,  and 

does  not  otherwise  appear  on  the  record,  the  Plaintiff 

has  no  equity  entitling  him  to  the  discovery." 

It  is  clear  from  the  observations  of  Lord  Coitenham 
in  Adams  v.  Fisher  (b),  that  he  did  not  consider  a 
Plaintiff  entitled  to  the  production  of  documents  where 
his  title  was  denied,  and  the  documents  did  not  support 
that  title. 

Lord  Redesdale,  alluding  to  this  point,  says  (c) : — 
''Thus,  to  a  bill  stating  a  partnership,  and  seeking  an 
account  of  transactions  of  the  alleged  partnership,  the 
Defendant  by  his  answer  denied  the  partnership,  and 
declined  setting  forth  the  account  required,  insisting  that 
the  Plaintiff  was  only  his  servant;  and  the  Court,  con- 
ceiving the  account  sought  not  to  be  material  to  the  title, 
overruled  exceptions  to  the  answer,  for  not  setting  forth 
the  account." 

Sir  James  Wigram  refers  to  the  same  point.  He 
8ay8(e/): — "First.  Suppose  the  bill  to  state  certain 
transactions  in  trade  which  had  in  fact  been  carried  on  by 
the  Defendant,  and  to  allege  (untruly)  that  the  Plaintiff 
was  a  partner  with  the  Defendant  in  those  transactions. 

Suppose, 

(fl)  3  Mac.  if  Gor.  584.  {d)  Wigram  on  Discovery^  2nd 

ib)  3  MyL  if  Cr.  544.  ed.  p.  221. 

(c)  Page  312. 
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Suppose,  further,  the  bill  to  contain  a  charge,  that  the 
Defendant  had  in  possession  books  and  papers  relating 
to  the  transactions  in  question,  and  that,  if  the  same 
were  produced,  the  truth  of  the  Plaintiff's  allegation  as 
to  the  partnership  would  thereby  appear.  Shall  the 
Defendant,  by  answer  admitting  the  trading  transactions, 
but  denying  the  partnership,  be  compelled  to  produce 
his  books  and  papers  relating  to  his  private  transactions, 
because  the  Plaintiff  has  alleged  that  they  will  evidence 
his  case."  He  subsequently  refers  to  a  defence  to  such 
a  bill  by  plea,  accompanied  by  an  answer,  and  ob- 
serves (a) : — *'  If  an  answer  be  necessary,  the  nature  and 
extent  of  that  answer  must  be  the  same,  whether 
the  defence  be  made  by  demurrer,  plea  or  answer.  It 
follows,  therefore,  that  unless,  in  such  cases,  the  Defend- 
ant be  permitted  by  answer  to  demand  the  judgment 
of  the  Court,  whether  he  should  give  the  discovery  or 
not,  he  must  be  wholly  without  the  means  of  defending 
himself,  although  the  Plaintifl'  might  have  no  right  to 
the  discovery  objected  to." 


'^  In  the  example  first  suggested,  that  o(  an  alleged 
partnership  denied  by  the  answer,  the  Plaintiff  is  sup- 
posed to  seek  discovery  in  support  of  the  case  upon 
which  he  founded  his  title  to  relief.  No  reported  case 
suggests  itself  to  the  Author  precisely  applicable  to  the 
example  proposed ;  but  he  submits  without  any  hesi- 
tation, that  the  Defendant  would  not,  in  such  a  case,  be 
compelled  to  produce  documents  relating  to  his  trans- 
actions in  trade  before  the  hearing*'  (i). 

The  present  suit  is  so  framed  as  not  to  be  open  to  a 
demurrer,  and  the  complexity  is  such,  that  it  would  be 
impossible  to  plead  to  it.    Seeing  that  the  Defendants  are 

compelled 


(a)  Wigram  on  Ditcovery,  p.  223.  (6)  Ibid,  p.  224. 
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oompelled  to  answer,  and  the  utter  inutility  of  the  ac- 
counts in  order  to  support  the  Plaintiffs'  case  at  the 
bearing ;  the  Court,  in  the  exercise  of  its  discretion, 
ought  not  to  allow  them  to  be  insisted  on  at  this  stage 
of  the  cause. 
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By  the  38th  Order  of  August,  1841  (a),  a  Defendant 
may,  by  answer,  protect  himself  from  giving  discovery. 

The  case  of  Anon.  v.  Harrison  (J),  is  very  shortly 
reported.  There  must  have  been  a  charge  in  the  bill, 
which  is  adverted  to  in  some  of  the  cases,  that  the  pro- 
duction of  the  account  would  make  out  the  fact  in  dis- 
pute, viz.,  the  partnership. 

They  cited  The  Marquis  of  Donegal  y.  Stewart  (c); 
•PheUps  V.  Caney(d)\  Webster  v.  Threlfall  {e)  \  Lan^ 
caster  v.  Evors{f). 

They  also  contended,  that  the  facts  shewed  that  the 
dissolution  was  valid  and  effectual,  and  that  the  Plain- 
tiffs, after  the  great  laches,  could  not  maintain  the  claim 
to  participate  in  the  profits  of  a  mining  concern,  which 
i¥as  of  an  uncertain  and  perilous  nature.  On  this  they 
cited  Norway  v.  Rowe  (g) ;  Prendergast  v.  Turton  (A) ; 
Senhouse  v.  Christian  (£). 


The  Master  of  the  Rolls. 

In  this  case  I  am  of  opinion,  that  the  Defendants 
must  answer  this  bill.     I  shall  not  go  at  all  into  the  con- 
sideration 


(a)  Ordines  Can.  175. 
(6)  4  Mad.  252. 
(c)  3  Vet.  446. 
id)  4  Ves.  107. 
(e)  2  Sim.  ^  St.  190. 


(/)  1  Phillips,  349. 

Q)  19  Va.  158. 

(A)  1  Younge^C.(C.C.)  98. 

(i)  19  Beav.  356,  note. 
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sideration  of  whether  the  Plaintifis  will  be  entitled  to 
any  decree  at  the  hearing  of  this  cause,  or  into  any 
question  with  respect  to  lapse  of  time,  or  the  particular 
facts  of  this  case  upon  which  the  Defendants  found 
their  defence,  further  than  as  they  bear  upon  the  ques- 
tion whether  the  Defendants  are  bound  to  answer  the 
bill  or  not. 


It  is  a  general  principle,  that  a  Defendant  who  answers 
must  answer  fully.  That  is  admitted  to  be  a  general 
principle  ;  and  therefore  it  lies  upon  a  Defendant  to  shew 
that  his  particular  case  comes  within  some  exception  to 
that  general  rule.  When  a  Defendant  does  not  demur 
to  a  bill,  he  may  be  taken  to  admit,  that  if  all  the  facts 
which  are  alleged  in  the  bill  are  proved,  as  there  alleged, 
and  nothing  shewn  to  displace  the  efi'ect  of  them,  the 
Plaintiff  will  be  entitled  to  some  relief.  So  also,  if  he 
dispute  the  case  of  the  Plaintiff  by  the  introduction  of 
a  single  fact,  or  by  separate  facts  leading  to  one  general 
issue,  then  the  proper  defence  to  make  is  by  plea ;  but 
if  he  answer,  the  rule  is  that  he  must  answer  fully. 
It  is  admitted,  that  there  are  many  exceptions  to  that 
rule;  and  the  question  is,  whether  this  case  comes 
within  any  of  those  exceptions.  One  very  common  ex- 
ception is,  where  the  Defendant  sets  up  a  distinct  title 
in  himself,  totally  independent  of  the  title  of  the 
Plaintiff,  and  which,  if  established  by  evidence,  will 
destroy  the  title  of  the  Plaintiff.  In  such  a  case,  he 
is  not  bound  to  produce  or  set  out  any  documents 
which,  as  he  swears,  establish  his  own  title,  and  do 
not  establish  the  title  of  the  Plaintiff.  There  is  a 
great  number  of  cases,  no  doubt,  in  which  the  Plaintiff 
states,  that  there  are  documents  in  the  Defendant's 
possession  which  establish  the  Plaintiff^'s  title ;  but  if 
the  Defendant  swear  positively,  that  those  documents 
do  not  relate  to  the  title  of  the  Plaintiff,  but  that  they 

establish 


Clego 
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establish  the  title  of  the  DefeDclant,  the  Court  gives  1856. 
credit  to  the  allegation  in  the  answer,  and  the  Defendant 
is  not  bound  to  produce  those  documents.  I  state  those 
cases,  because  I  adhere  to  the  observations  I  made  in  Eomonsoic. 
Swinbome  v.  Nelson  (a),  that,  in  my  opinion,  questions 
of  exceptions  to  answer  and  of  production  of  docu- 
ments rest  on  the  same  grounds,  and  that  they  must  be 
dealt  with  in  the  same  way. 

There  are  other  cases,  but  it  is  unnecessary  for  me 
to  go  through  them ;  one  exception  is  this,  where 
the  answer  would  subject  the  Defendant  to  particular 
penalties  or  forfeitures ;  that  is  also  an  objection  which 
may  be  taken  by  answer  (&). 

The  case  which  arises  here  is  this  :  a  title  is  set  up  in 
the  Plaintiffs  which  is  denied  by  the  Defendants,  it  is 
then  said,  that  the  title  being  denied  by  the  Defendants, 
the  Plaintiffs  are  not  entitled  to  any  of  the  relief  con- 
sequent upon  that  denial,  nor  are  they  entitled  to  any 
discovery  except  such  as  shall  aid  in  making  out  their 
title.  There  is  a  good  deal  of  obscurity,  in  the  cases, 
.  as  to  what  is  meant  by  '^making  out  the  Plaintiff's 
title."  I  apprehend  it  means,  the  title  to  the  relief 
which  he  seeks  by  this  bill.  In  the  ordinary  case  of  a 
Plaintiff  coming  against  the  person  in  possession  of  an 
estate,  alleging  that  the  owner  last  seised  died  intestate, 
and  left  the  Plaintiff  his  heir  at  law,  if  the  Defendant 
denies  that  the  Plaintiff  is  his  heir,  he  is  not  bound  to 
set  forth  any  of  the  deeds  or  papers  in  his  possession, 
which  shew  his  title  to  the  property,  provided  he  is 
prepared  and  able  to  support  his  resistance  to  the  pro- 
duction of  those  documents,  by  swearing  that  they  in 

no 

(o)  16  Beav.  416.  (b)  See  Wich  v.  Parker,  anU,  p.  57. 
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1856.       T^o  respect  make  out  the  title  or  heirship  of  the  Plaintiff. 

^■^^v^^^      That  is  an  ordinary  case. 
Clbgo 

V. 

Edmonson.  Iq  ^hg  case  of  a  partner,  Lord  RedesdaUj  in  the  pas- 
sage which  Mr.  Roupell  has  cited  to  the  Court,  says 
'^  that  the  Court  has  declined  laying  down  any  general 
rule,  deciding  ordinarily  upon  the  circumstances,"  that  is, 
on  the  facts  of  the  particular  case.  And  a  passage  has 
been  cited  by  Mr.  Giffardy  from  Sir  James  WigrawLS 
book  (a),  in  which  I  am  fully  disposed  to  concur,  namely, 
that  if  a  Plaintiff  were  to  file  a  bill  against  a  certain  per- 
son carrying  on  trade,  alleging  a  partnership  and  asking 
for  the  accounts,  and  the  Defendant  denied  the  partner- 
ship altogether,  and  at  the  same  time  said,  that  the  ac- 
counts did  not  shew  any  partnership  whatever,  he  might 
be  able  to  protect  himself  as  well  by  answer  as  by  plea. 

But  the  present  appears  to  me  to  be  very  distinct  from 
that  case.  In  the  first  place,  this  is  not  a  case  in  which 
the  partnership  is  denied,  that  is  to  say,  the  original  part- 
nership ;  but  on  the  contrary,  the  original  partnership 
is  admitted.  If  the  answer  here  had  said,  **  the  Plaintiffs 
never  were  partners  in  the  carrying  on  of  this  mine,  and 
they  never  had  anything  to  do  with  it,  but  were  mere 
strangers  to  the  whole  transaction,  and  we  have  no 
documents  or  papers  in  our  possession  to  shew  the 
contrary  in  any  respect  whatever,"  then  I  am  disposed 
to  think,  that  the  case  would  have  arisen  which  is  stated 
in  Sir  James  Wigram's  book,  and  which,  in  fact,  is  what 
has  been  principally  argued  at  the  Bar  on  behalf  of  the 
Defendants,  with  great  ability  and  very  strenuously,  but 
which,  in  my  opinion,  does  not  arise  in  the  particular 
facts  of  this  case.  In  this  case,  the  original  partnership 
being  admitted,  if  that  is  not  dissolved,  the  whole  of 

the 

(o)  Pages  221,  224. 
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the  trade  which  has  since  been  carried  on,  has  been 
80  carried  on  for  the  benefit  of  the  persons  who  are 
partners. 

Then  it  is  said,  that  the  partnership  has  been  put  an 

end  to,  under  such  circumstances  as  do  not  entitle  the 

Plaintiff  to  be  treated  as  a  partner  or  as  a  cestui  que 

trust,  in  respect  of  the  business  carried  on  subsequently 

to  a  particular  period.     The  business  has  never  been 

intermitted,  as  I  understand  from  the  statement  on  both 

sides :   the  business  has  been  carried  on  from  the  time 

i¥hen  it  is  admitted  that  the  Plaintiffs  were  partners 

continuously  down  to  the  present  time*  The  Defendants 

Lowever  allege,  that  at  a  particular  time  the  right  of  the 

Plaintiffs  ceased,  and  the  profits  of  the  trade  belonged 

exclusively  to  the  Defendants.     That  is  a  case  for  them 

to  establish  by  evidence,  and  if  they  had  said,  we  have 

in  our  possession  certain  documents  which  establish  our 

case,  but  do  not,  in  any  respect,  assist  the  case  of  the 

Plaintiffs,  that  might  be  a  reason  why  I  should  not 

require  the  Defendants  to  produce  what  was  merely  the 

evidence  required  to  support  their  case  at  the  hearing 

of  the  cause. 

It  is  to  be  observed,  that  a  considerable  distinction 
exists  in  these  cases.  I  may  refer  to  one  in  the  matter 
of  tithes,  which,  according  to  my  recollection,  is  one  of 
the  cases  that  Lord  Redesdah  refers  to.  If  a  person 
file  a  bill  for  an  account  of  the  ordinary  tithes  to  which 
the  rector  would  as  of  right  be  entitled,  the  Defendant 
is  bound  to  set  out,  not  only  an  account  of  the  lands, 
but  an  account  of  the  tithes,  and  it  is  not  sufficient 
for  him  to  deny  the  title  of  the  Plaintiffs  (a);  but  if 
the  title  to  the  tithes  is  not  a  matter  of  common  right, 

but 


1856. 


(a)  See  WhitAler  v.  Wigneit^  8  Price,  1. 


140  CASES  IN  CHANCERY. 

1856.  but  depends  upon  a  particular  custom,  such  as  tithes 
of  fish  or  rabbits,  then  the  same  rule  does  not  apply ; 
but  a  denial  of  the  right  of  the  Plaintiff  puts  him 
upon  the  necessity  of  establishing  his  right,  and  it  is 
not  incumbent  upon  the  Defendant  to  set  out  the  same 
account  of  tithes.  According  to  my  recollection,  that 
distinction  is  taken  by  Lord  Redesdale  in  his  book  upon 
this  subject. 

It  is  to  be  observed,  therefore,  that  this  is  not  a  case 
in  which  the  original  Utle  to  relief  of  the  Plaintifis  is 
denied,  but  in  which  a  separate  and  distinct  title  is  set 
up  for  the  purpose  of  shewing  that  the  right  of  the 
Plaintifis  stopped  at  a  particular  period  :  therefore,  in 
my  opinion,  this  is  not  a  case  in  which  authorities  can 
be  referred  to  (if  such  authorities  exist,  and  are  not 
overruled  at  the  present  day)  for  the  purpose  of  shewing, 
that  a  denial  of  the  Plaintifl^s*  title  constitutes  a  right  in 
the  Defendant  to  withhold  anv  information  of  the  sub- 
ject.  This  is  not  a  denial  of  the  tide  of  the  Plaintiffs, 
but  an  assertion  of  something  which,  at  a  particular 
peiiod,  concludes  and  displaces  an  admitted  title  in  the 
Plaintifis,  and  which  is,  therefore,  perfectly  distinct 
from  that  class  of  cases  which  have  been  referred  to. 

If  necessarv  to  refer  to  them,  I  think  that  it  would  be 
diflicult  to  distinguish  this  case  from  RoKt  v.  Teed{a\ 
to  which  this  case  bears  a  strong  resemblance  in  many 
respects,  although  they  are  perfectly  distinct  with  re- 
spect to  the  subject  matter. 

It  is  then  contended,  that  the  Plaintifis  are  not  entitled 

to  this  discovery,  because  it  will  be  immaterial  at  the 

of  the  cause,  and  that,  therefore,  the  Defendants 

may 

(«)  15  FeL  372. 


Clboo 

V, 


CASES  IN  CHANCERY.  141 

may  resist  the  production  of   the  information.      But        1856. 

what  I  understand  by  that  is  such  a  case  as  Webster  v. 

ThrelfaU  (a),  where  whatever  information  you  give  by 

the  answer,  it  can,  in  no  degree,  assist  the  Plaintiffs  in    Edmonsow. 

obtaining  a  decree  at  the  hearing.     But  this  case  does 

not  fall  within  that  principle,  because,  assuming  that  the 

Plaintiff,  at  the  hearing  of  the  cause,  proves  the  existence 

of  the  partnership  and  the  amount  of  his  share,  and  that 

he  thereby  establishes  his  title  to  the  relief  which  he 

seeks,  he  may  be  entitled  to  say,  '*  I  will  take  a  decree 

for  the  amount  of  profits  admitted  by  the  Defendants, 

without  taking  the  account ;"  or  he  may  find  by  the 

answer,  the  amount  of  profits  so  small,  that  it  may 

not  be  worth  his  while  to  proceed  with  the  suit.     That 

cannot  be  stated  to  be  immaterial  to  the  Plaintiffs'  case: 

the  observation  of  Lord  JSldon  in  the  case  of  JRowe  v. 

Teed(b),  expressly  meets  this  particular  point,  on  the 

principle  that  the  Court  is  desirous  of  giving  complete 

relief  at  the  time  when  it  pronounces  the  decree  in  the 

first  instance ;  for  an  account  is  only  directed,  because 

the  Court  finds  its  inability,  upon  the  evidence  before  it, 

to  give  complete  relief.     In  many  cases,  the  Court  has 

that  power,  as  in  the  case  of  a  creditor  who  proves 

his  debt  at  the  hearing  against  the  executors  who  admit 

assets,  in  which  case,  the  creditor  is  entitled  to  a  decree 

at  once,  without  the  expense  or  trouble  of  going  through 

the  accounts. 

The  Defendants  have  failed  in  satisfying  me,  that  it 
would  not,  under  any  circumstances,  be  possible  to  give 
that  relief  on  the  present  occasion.  I  admit  the  impro- 
bability, in  a  case  of  this  description,  of  giving  such 
relief;  but  in  looking  at  cases  of  this  nature  and  deciding 

them 

(a)  2  Sim.  ^  St.  190.  (6)  15  Vei.  372. 
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1856.  tbem  apon  principle,  I  must  consider,  not  the  extent  of 
probability,  bat  whether  it  is  not  possible  for  the  Coort 
to  give  such  relief.  The  Plaintiff  states  what  is  the 
amount  of  his  share ;  I  assume  for  this  purpose,  as  I  am 
bound  to  do,  that  he  establishes  at  the  hearing,  what  the 
amount  of  his  interest  is,  and  who  are  the  other  persons 
interested,  and  that  then  he  shews,  by  the  answer  of  the 
Defendants,  the  amount  of  pro6ts  which  have  been 
made :  he  may  then  say,  ^  I  will  take  my  proportion, 
whatever  it  may  be,  at  once,  and  the  other  persons 
interested  may  then  either  accede  to  that  amoant  or 
take  the  accounts.**  The  Plaintiffs  might  then  take 
their  share  of  what  the  Defendants  were  willing  to 
admit  was  the  amount  of  pro6t8  they  made. 

I  am  of  opinion,  therefore,  that  this  is  a  casein  which 
the  Defendants  are  bound  to  give  the  information  which 
is  required  by  the  bill,  and  also  to  produce  the  doca- 
ments  mentioned  in  the  particular  schedule. 


Note. — Upon  appeal  to  the  Loids  JusticeSy  it  was  arranged  that 
notice  of  motion  for  a  decree  iboald  be  given.     (5/A  Jmme^  1856.) 


I 
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rfi  THE  NORWICH  YARN  COMPANY. 

Ex  parte  BIGNOLD.  May  i,  2,  3, 

28,  31. 

IS  case  came  before  the  Court,  on  appeal  from  Directors  of  a 
^he  Master's  certificate.  pany  moirred 

a  large  debt  to 

€  Solicitor-General  (Sir  R.  Bethell)  and  Mr.  Cole,  beyond  the 
T)port  of  the  motion.  ca^d^Held 

that  they  were 
eenwoocTs  case  (a);  Bank  of  Australasia  v.  Breil-  ^^^il  by' the 

) ;   JEx  parte  Chippendale,  In  re  German  Mining  company  by 
.  .  means  of  a 

T^ny  {Ch  call,  with  sim- 

ple, but  not 
compound,  in- 

T.  Roupell,  Mr.  22.  Palmer  and  Mr.  Busk,  for  the  terest,  or  with 
ial  Manager,  and  representing  the  contributories.     r"Si*"b    k^^ 

Some  of  the 

^othwell  V.  Humphreys  (d) ;  lie  The  Norwich  Yarn  public  com- 
pany (c) ;  Ex  parte  Bonbonus  ( f) ;   Sandilands  v.  V^^f*  ^««d  of 
I  xl.  ,  rwi     ,       ,        ^    /  ^:r  7  Settlement  are 

-*^(^);  Fishery,  Tayler{h);  Dickinson  v.  Valpy{i);  directory  and 

^^wen  V.  JBoMrne(*) ;  Hawtayne  v.  Bourne  {I) ;  jyau;-  ^J^^  ^"JP^^ 

'^.  Bourne  {m) ;  Ricketts  v.  Bennett  (n) ;  Bramak  v.  viation  in  the 

;i^        former  may  be 
V.    iKor-  ganctioned  and 

rison  confirmed  by  a 
general  meet- 
mg  of  share- 
holders, but 
the  latter  can- 
not, unless  with 
the  assent  of 
every  indivi- 
dual share- 
holder. 


f^o&^res{o)  ;    Greenwood*  s   case  (a);    Gillan 


3 
6 


DeG.,  M.  4- Got.  459. 

^loore,  P.  C.  C.  152. 
It   De  G.,  M.SfGor,  19. 
X    Eap,  406. 
1  3  B«flr.  426. 
^  Fes.  540. 
2i  B.  4-  Aid.  673. 


(A)  2  ffflre,  218. 
(i)  10  B.  *C.  128. 
(A)  6  Af.  4-  »r.  461. 
(/)  7  M.  4-  ir.  595. 
(w)  8  M.  4-  W.  703. 
(n)  4  C.  B.  686. 
(o)  3  Biwg.  N.  C.  963. 


to  be^  ^-  ®  ^^^^  of  settlement  of  a  joint-stock  company,  all  cheques  on  the  bankers  were 
ther  f^^^°^^  ^y  three  directors.  Held,  that  this  was  directory  and  not  imperative,  and 
^j^«  ^^^c,  that  the  directors  were  entitled  to  be  allowed  any  sums  drawn  from  the 
^^^^"^  by  cheques  not  properly  signed,  if  bond  fide  applied  for  the  purposes  of  the 
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1866.       rison  (a) ;  In  re  Worcester  Corn  Exchange  Company  ( J> ; 

^■^^^^^       Prendergast  v.  Turton  (c) ;  Morgaris  Case,  In  re  Vale 

The  Norwich  ^^  Neath,  &c.  Company  (rf);     Bank  of  Avstralasia  v» 

Yarn         Breillat  (e)  ;  JEo:  par/e  Chippendale,  In  re  The  German 

Ex  parte      ^'^"'"S   Company  (/);   Poi^  v.  Bevan{g);  Bennett's 

fiioNOLD.     Case  (A). 

!Z%fi  Master  of  the  Rolls  reserved  judgment. 


Jlfcry31.  The  Master  of  the  Rolls. 

This  case  came  before  me  on  appeal  from  the  Mas- 
ter's certificate,  regulating  the  rights  as  between  them- 
selves, of  the  Directors  of  the  Norwich  Yarn  Company, 
and  their  co-proprietors. 

The  company  was  projected  and  set  on  foot  in  the 
year  1833,  by  several  of  the  influential  inhabitants  of 
the  city  of  Norwich.  Their  principal  object  seems  to 
have  been,  to  relieve  the  distress,  which  at  that  time 
afflicted  the  poor  of  that  city,  by  opening  to  them  the 
means  of  employment,  by  the  establishment  of  an  ex- 
tensive manufacture  for  converting  wool  into  yarn ; 
and  for  this  purpose,  their  design  was  to  raise  30,000/. 
by  three  hundred  shares  of  100/.  each. 


The  affairs  and  conduct  of  the  company,  and  the  lia- 
bility and  rights  of  the  proprietors,  were  regulated  and 
prescribed  by  a  deed  of  the  2nd  of  Avgust,  1834.  Al- 
though charity  had  a  large  share  in  the  motives  for  the 
establishment  of  this  company,  the  profitable  invest- 
ment 


(a)  1  De  G.  ^  Sm,  421, 
(6)  3  DeG.,  M.  Sf  Gor.  180. 
(c)  1  Y.Sc  C.  C.  C.  98. 
(</)  1   Hall  6f  Tw.  320,  and  1 
Mac,  ^  Gor.  225. 


(e)  6  Moore,  P.  C  C.  152. 
0)  4  De  G.,  Af.  ^^  Gor.  19. 
(g)  1  Car.  4-  Kir.  335. 
(h)  5  De  G.,  Af.  4-  Gor.  284. 
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meot  of  money  was  not  disregarded ;  and  it  is  as-  1866. 
snredly  a  principle  inseparable  from  this,  as  from  all  ^-^v-^^ 
similar  undertakings^  that  the  public  benevolent  and  xhe  Norwich 
charitable  object  will  fail,  unless  the  private  and  profit-  Y^™ 
able  one  be  also  accomplished.  They  are  in  fact  in- 
separable, and  unless  the  company  be  so  established 
and  conducted  as  to  become  profitable  to  the  proprie- 
tors, it  is  likely,  if  not  certain,  in  the  end,  to  aggravate 
rather  than  allay  the  particular  evil  it  was  intended  to 
remove.  Unfortunately,  the  skill  with  which  this  com- 
pany was  constituted  did  not  equal  the  benevolence  of 
the  motives  which  projected  it.  It  was  provided,  by  one 
of  the  clauses  of  the  deed  (102),  that  no  person  should 
be  a  director  who  had  any  practical  knowledge  of  the 
manufacture  about  to  be  established;  though  the 
primary  object  of  the  scheme  was,  to  employ,  and,  for 
this  purpose,  to  instruct  in  the  business,  the  poorer  inha- 
bitants of  the  city  of  Norwich^  where,  at  that  time,  no 
such  business  seems  to  have  been  carried  on ;  and  who 
were  consequently  ignorant  of  the  process  by  which 
such  a  manufacture  was  conducted.  The  result  of  an 
undertaking  established  on  such  principles  might  easily 
have  been  foreseen.  It  struggled  on  with  increasing 
difficulties  for  sixteen  years,  till  at  last,  in  the  year 
1850,  it  was  wound  up,  by  order  of  this  Court,  under 
the  statute,  in  a  state  of  insolvency.  The  whole  of  the 
original  capital  was  gone,  and  a  debt  of  32,000/.  con- 
tracted with  the  £!ast  of  England  Banking  Company, 
the  bankers  of  the  company.  The  property  of  the 
company  has  been  sold  for  17,000/.,  and  of  this,  the 
sum  of  12,000/.,  or  thereabouts,  alone  remains  towards 
paying  this  debt  to  the  bankers,  assuming  it  to  be  ap- 
plicable to  this  purpose. 


Under  the  winding-up  orders,  the  bankers  claimed  to 

be  creditors  for  this  amount  against  the  company ;  the 

VOL.  XXII.  L  Master 
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1856.        '■'"'  >u.;o»*ea   their  debt.      On   appeal   to   Lord 

^'^^^^^^       '  ^  ;ij.  expressed  no  opinion  on  the  point, 

The  NdKwicj:  : .  .»..  ?ne  bankers  to  bring  an  action  at  law,  and 

_^""'  .     .a.iii  but  not  a  proof  of  debt,  in  the  mean- 

Company.  "  ' 

j,^^  ^j.^.  ■  jiLic  ihe  result  of  the  action.     This,  on  appeal 

Ki^Nf'i-  .^    ".^id  Justices,  was  affirmed;   and  one  of  their 

.«^ti).>»  expressed  an  opinion, that  on  the  evidence  then 
^.,',c  tiicui,  if  compelled  to  come  to  a  conclusion,  he 
...vu.d  li*ive  concurred  with  the  Master.     The  bankers 
V  a»iiiciK't'd  an  action  accordingly,  but  on  reflection,  find- 
,)^  liut  there  was  no  doubt  as  to  the  individual  liability  of 
iv  directors,  or  of  their  capacity  to  pay,  they  abandoned 
'Jio  action  against  the  company,  and  enforced  their  de- 
tiKUui  against  the  directors ;  the  result  of  which  has  been, 
that  the  claim  of  the  bankers  against  the  company  has 
btHMi  expunged,  and  the  directors  have  paid  or  given 
security  for  the  debt  to  the  banking  company,  and  put 
themselves  in  the  same  situation  as  if  they  had  advanced 
this  money  for  the  purposes  for  which  it  was  applied.    In 
this  state  of  things,  the  directors  applied  to  the  Master 
to  make  a  call  on  their  co-proprietors,  in  order  to  reim- 
burse them  what  they  have  ])aid,  or  have  rendered  them- 
selves liable  to  pay,  to  the  banking  company.     The 
co-proprietors,  on  the  other  hand,  seek  to  throw  the 
whole  debt  on  the  directors,  and  to  divide  the  surplus 
of  the  money  arising  from  the  sale  of  the  partnership 
property  between   themselves,  in   proportion    to   their 
subscriptions. 

The  Master  has  made  his  certificate,  refusing  to  make 
any  call  on  the  co-proprietors  to  relieve  the  directors, 
but  permitting  them  to  apply  the  surplus  money  arising 
from  the  sale  of  the  partnership  property  in  discharge, 
as  far  as  it  will  extend,  of  their  payment  or  liability  to 

the 

(«)    13  Bforan,42C. 
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Company. 
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the  bankers.     Both  parties  object  to  the  Master's  de-        1856. 
cisioDy  and  cross  motions  to  vary  his  certificate  have      ^*^v-^^ 
been  given  and  argued  before  me  immediately  before  xhe  Norwich 
the  close  of  the  last  term.     Both  motions  involve  the 
same  questions,  and  have  been  argued  as  one ;  indeed, 
the  cross  motion  of  the  co-proprietors  is  rather  in  the 
nature  of  defence,  to  prevent  the  directors  from  suc- 
ceeding in  enforcing  a  contribution  from  them. 

The  first  motion,  on  behalf  of  the  directors,  insists  on 
their  right  to  contribution.  The  cross  motion,  by  their 
co-proprietors,  insists  that  the  whole  debt  due  to  the 
bankers  must  be  borne  by  the  directors  themselves, 
and  that  the  surplus  money  arising  from  the  sale  of 
the  property  of  the  partnership  ought  to  be  divided 
amongst  them,  and  not  retained  by  the  directors,  or 
applied  by  them  in  discharge  of  the  sums  they  have 
already  paid  or  secured  to  the  bankers.  Assuming 
that  the  money  advanced  has  been  applied  bond  Jide 
for  the  purpose  of  the  partnership,  primd  facie  the 
directors  would  be  entitled  to  have  the  amount  re- 
paid to  them. 

The  ground  on  which  the  proprietors  found  their 
defence  to  the  claim  of  the  directors  is  two-fold : — 


First,  they  contend  that,  according  to  the  partnership 
articles  or  deed  of  2nd  Avgust,  1834,  the  liability  of 
the  shareholders,  as  between  each  other,  is  limited  to 
the  amount  subscribed,  and  that  if  the  directors  have 
spent  more,  they  have  thereby  acquired  no  right  to 
contribution  from  their  co-proprietors  beyond  their 
original  subscriptions. 

Secondly,  they  contend,  that  the  conduct  on  the  part 
of  the  directors,  in  the  management  and  carrying  on  of 

l2  the 
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the  concern,  disentitles   them    to   any    contribution. 
Their  conduct,  it  is  alleged,  was  in  violation  both  of 
The  Norwich  ^^®  express  and  of  the  implied  contract  on  which  the 
Yarn         partnership  was  founded ;  that  is,  that  the  conduct  of 
jj,       J'     the  directors  was  contrary  to  the  provisions  of  the  part- 
BiQNOLD.      nership  articles  or  deed  regulating  the  affairs  of  the 
company,  which  was  the  express  contract;  and  that  it 
was  also  so  negligent,  reckless  and  improvident  and 
even,   to  some  extent,  fraudulent  in  matters  not  ex- 
pressly provided  for  in   the   partnership  articles,  but 
which  are  regulated  by  the  general  scope  and  object  of 
such  a  partnership  and  the  rule  of  law  applicable  to 
such  matters,  (all  of  which  constitute  the  implied  con- 
tract under  which  all  such  partnerships  are  conducted,) 
as   to  disentitle  the  directors  to  any  contribution    or 
claim  against  their  co-proprietors,  in   respect  of  the 
debt  incurred  by  them  to  the  bankers. 

The  directors  take  issue  on  these  facts ;  they  deny 
that  their  conduct  was  contrary  to  the  written  contract 
by  which  the  company  was  formed,  and  they  deny  that 
they  were  guilty  of  any  misconduct  in  the  management 
of  the  concern,  which,  they  say,  was  carried  on  by 
them  bond  fide,  in  the  best  way  they  could  for  the 
interest  of  the  proprietors.  But  were  it  otherwise,  they 
allege,  that  their  mode  of  conducting  it  was  fully  laid 
y  before  the  general  meetings  of  the  proprietors,  and 
sanctioned  and  approved  by  them,  and  that  the  co- 
proprietors  are  bound  thereby. 

In  answer  to  this,  the  proprietors  allege,  that  full  dis- 
closure of  the  state  and  circumstances  of  the  concern 
was  not  made  to  the  proprietors  generally,  or  to  any 
general  meeting;  but  that  important  facts  were  sup- 
/  pressed  or  concealed :  and  that  even  if  such  disclosure 
had  been  made,  it  lay  not  within  the  competency  of 

a 
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a  general  meeting  to  bind  the  absent  proprietors  in  such        1856. 
matters  :  that  all  the  proprietors  of  the  company  were      ^-^^^^^ 
bonnd  by  the  provisions  of  the  deed,  that  they  relied  j^^  Norwich 
on  the  contract  thereby  entered  into,  and  that  no  ma-        ^^^ 
jority  could  bind  a  minority  in  such  matters.  p^ 

BlOMOLQ. 

These  matters  were  fully  discussed  befoi*e  me.  The 
evidence  was  read  and  commented  upon  on  the  1st, 
2nd  and  3rd  of  this  month,  but,  at  my  suggestion,  the 
Solicitor » General  postponed  his  reply,  because  I  was 
desirous,  before  I  heard  any  reply  from  him  in  this 
case,  to  read  and  consider,  more  carefully  in  private 
than  I  was  able  to  do  in  public,  the  deed  of  constitution 
of  the  company  and  the  evidence  adduced  on  each  side : 
having  now  had  this  opportunity,  I  have  come  to  certain 
conclusions  which  supersede  the  necessity  of  calling 
upon  the  Solicitor 'General  for  a  reply  on  any  part  of 
the  subject,  except  that  which  relates  to  compound  in* 
terest.    These  conclusions  I  am  about  to  express. 

The  first  question  is  the  construction  of  the  deed,  as 
regards  the  extent  of  the  liability  of  the  shareholders.  I 
shall  presently  have  to  consider  the  provisions  of  the 
deed  with  reference  to  the  conduct  of  the  directors,  but  the 
first  question,  which  depends  upon  whether  the  liability 
of  each  proprietor  to  contribute  is  or  is  not  limited  to 
the  amount  subscribed  by  him,  is  wholly  independent 
of  the  question  which  arises  as  to  the  misconduct  of  the 
directors.  It  is  argued  (in  my  opinion  with  perfect 
correctness)  that  if  several  persons  unite  together  in  a 
joint  undertaking  or  partnership,  and,  in  doing  so,  con- 
tract between  themselves  that  no  one,  except  the 
managers,  shall  be  liable  beyond  a  given  amount,  this, 
although  of  no  efiiect  as  regards  strangers,  is  a  perfectly 
valid  and  binding  provision  limiting  the  liability  of  the 
shareholders  as  between  themselves ;  and  that  it  is  not  iii 

the 
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1856.    ^  the  power  of  any  majority  of  the  shareholders  to  bind  a 
roinority  of  them  to  any  alteration  of  this  provision.     I 


In  re 


Yam 
Company. 

Ex  parte 

BlONOLD. 


The  Norwich  <^oncur  in  that  argument     I  am  of  opinion,  (whatever 

may  be  the  invalidity  of  such  a  provision  as  regards 
third  persons,  strangers  to  the  concern,  dealing  with  it,) 
that  as  regards  the  partners  themselves,  and  between 
them,  it  is  binding;  and  further,  that  it  is  of  the  essence 
of  the  contract  between  them ;  and  that  no  minority  or 
single  member  of  the  company  or  partnership  can  be 
deprived  of  the  benefit  of  this  provision,  without  his  own 
express  consent  to  the  variation  or  abandonment  of  it. 


This,  in  fact,  is  all  that  is  decided  in  the  case  ot 
Gillan  v.  Morrison  (a),  and  more  particularly  in  that  of 
The  Worcester  Corn  Exchange  Company  (J).  It  remains 
to  be  considered,  whether,  according  to  the  true  con- 
struction of  this  deed,  this  is  the  contract  between  the 
parties  to  it. 

The  deed  itself  is  an  elaborate  and  carefully  prepared 
instrument,  intended,  obviously,  to  supersede,  as  far  as 
possible,  all  difficulty  in  ascertaining  and  regulating  the 
rights  of  the  proprietors  as  between  themselves  ;  the 
general  scope  of  it  is  this : — 

The  1st  clause  establishes  the  company.  The  2nd 
specifies  that  the  capital  shall  consist  of  30,C00Z.,  by 
three  hundred  shares  of  lOOZ.  each.  The  3rd  specifies 
the  object  of  the  company  to  be  to  spin  wool  into 
yarn  for  sale.  The  4th  specifies  who  are  to  be  the 
first  officers  of  the  company,  viz.,  the  directors,  audi* 
tors,  trustees,  treasurer,  the  manager  and  secretary, 
and  the  solicitors.  The  5th  provides  that  the  affairs 
of  the   company  shall   be    conducted    subject  to  the 

regulations 

(a)  1  DeG.^  Sm.  421.  (6)  3  De  G.,  M.  ^  Gor.  ISO, 
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ulations  and  clauses  thereinafter  contained.      The 

nejKt   twenty-four    clauses    regulate    the    constitution, 

proceedings   and   powers  of  general    meetings. 

n^act  sixty-seven  clauses,  from  30  to  96,  both  inclu- 

si^r^  prescribe  the  powers  and  duties  of  the  board  of 

c]ix*«ctorSy  and  regulate  the  mode  in  which  the  business 

is     -^0  be  conducted.     The  clauses  from  97  to  125  both 

irK^Iusive,  provide   for   the  qualification,  the  mode  of 

iting  and  supplying  vacancies  in  the  offices  of  di- 
tors,  auditors  and  trustees  of  the  company. 


1856. 


^"^  The  Norwich 
Yarn 
Company. 

Ex  parte 

BlONOLD. 


*Xhe  125th  provides,  that  the  chairman,  directors, 
nager  or  secretary,  trustees  and  other  officers  of  the 
V3ipany  shall  be  mdemnified,  out  of  the  funds  or  pro- 
y  of  the  company,  against  all  loss  and  expenses 
ich  they  may  sustain  or  be  put  to  by  reason  of  any 
done  by  them  in  the  management  of  the  company, 
less  produced  by  their  wilful  neglect  or  default ; 
^»»c3  further,  that  each  shall  only  be  answerable  for 
liis  own  acts,  and  for  the  money  actually  received  by 
nioQ^  and  not  for  any  loss,  misfortune  or  damage  which 
naay  befall  the  company,  except  the  same  happen  by 
^^  through  their  own  wilful  neglects  or  defaults  re- 
spectively. 

I^hisclause  is  relied  upon,in  conjunction  with  the  clause 
i  arr^  about  to  refer  to,  as  assisting  the  construction  con- 


^nded  for  by  the  co-proprietors.  The  argument  is  this : — 
^^t.    inasmuch  as  the  directors  are  to   be  indemnified 


^^^  of  the  property  of  the  company,  this  is  the  limit  and 

°^^^-aure  of  their  indemnity;  but  my  opinion  is,  that  this 

^^^^8e  has  little  operation  on  the  question,  and  that  the 

^Vj^ct  of  the  clause  was  to  give  the  officers  a  lien  for 

^*^eir  indemnity  on  the  property  of  the  company,  as- 

*^^^xicking  that  this  would  be  amply  sufficient;  that  the 

^^^ning  of  the  clause  is  to  confer  a  benefit,  not  to 

impose 
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impose  a  restriction  on  the  officers,  and  that  the  scope 

of  it  is  to  add  to  such  rights  as  they  would  be  entitled  to. 

The  I^oRwicH  independently  of  this  clause,  a  lien  for  their  indemnity 

Yam         over  all  the  property  of  the  company. 
Company. 


In  re 


Ex  parte 

BlOMOLD. 


The  next  thirty-seven  clauses,  from  126  to  the  I62ndy 
both  inclusive,  relate  to  the  liabilities,  rights  and  duties 
of  the  proprietors  generally,  and  these  clauses  must  be 
principally  examined  for  the  purpose  of  determining  the 
present  questions.  The  only  remaining  clause  of  the 
deed  is  the  163rd,  which  provides  for  referring  differences 
amongst  the  proprietors  to  arbitration ;  the  deed  con- 
cludes with  a  witnessing  part  which  conGrms  the  acts  of 
the  directors  up  to  the  date  thereof. 


In  examining  the  clauses  relating  to  the  proprietors, 
the  130th  clause  is  that  which  is  principally  relied  on 
by  the  proprietors  against  the  directors,  and  the  160th 
clause  is  that  which  is  mainly  urged  by  the  directors 
against  the  proprietors.  It  is  material  for  the  purpose 
of  estimating  their  due  effect  and  relative  importance 
to  see  how  they  are  introduced,  and  then  how  they  are 
worded. 


The  first  clause  relating  to  the  proprietors  generally 
is  the  126th.  It  provides  for  the  payments  to  be  made 
on  the  sale  of  the  shares  not  then  subscribed  for,  of 
which  a  few  remained.  The  127th  clause  provides, 
that  the  payments  of  the  further  instalments  on  shares 
ab*eady  called  for  shall  be  made  within  two  months. 
The  128th  provides,  that  every  proprietor  shall  pay  every 
future  instalment  on  or  before  the  day  specified,  provided 
that  at  least  thirty  days  shall  have  elapsed  since  the  day 
appointed  for  the  payment  of  a  previous  instalment. 
The  129th  provides,  that  if  the  instalments  are  not  paid, 
interest  at  5L  per  cent,  per  annum  shall  be  paid  until 

payment. 
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payment,  with  a  power  to  the  board  of  directors  to  remit 
the  interest  if  they  think  fit. 

Then  comes  the   I30th   clause,  which  is  in   these 

words : — **  And  in  no  case  shall  there  be  required,  in 

respect  of  any  one  share  in  the  capital  of  the  company, 

more  than  the  sum  of  lOOZ.,  exclusive  of  the  premium, 

when  the  same  shall  have  been  sold  at  a  premiun,  or  more 

than  the  difference  between  the  amount  of  the  discount 

sod  the  sum  of  100/.,  when  the  same  may  have  been 

^Id  at  a  discount,  and  no  instalment  hereafter  to  be 

called  for  on  any  one  of  the  original  three  hundred 

shares  shall  exceed  the  sum  of  lOZ." 


1866. 

In  re 

The  Norwich 

Y«rn 

CompaDy. 

Ex  parte 

BlONOLD. 


This  clause  does  not  appear  to  me  to  warrant  the 

<^clusion  founded  upon  it.     It  follows  others  which 

relate  to  payment  of  instalments  on  shares,  the  first 

.  aalf  of  it  has  relation  to  the  same  subject,  after  which 

^^  clause  provides  that  in  respect  of  one  share  in  the 

^pital  of  the  company,  no  more  than  lOOZ.  shall  be  re- 

q^ired,  and  it  concludes  by  saying  that  no  instalment 

'o^ll  exceed  lOZ.    The  clause,  in  my  opinion,  relates 

delusively  to  the  calls  to  be  made  for  the  capital  of  the 

^^xx^pany  on  the  shares,  and  the  object  of  it  is  to  provide 

^'^^^  for  the  purpose  of  carrying  on  the  business  of  the 

^O^pany,  no  call  shall  be  made  after  the  lOOZ.  has  been 

P^*c3  op;   that  is,  that  the  subscribed  capital  of  the 

^■Xipany  shall  be  30,000Z.  in  three  hundred  shares  of 

^^'O/.y  and  that  when  each  person  has  paid  up  his  lOOZ. 

^^    ^"^pect  of  each  share,  he  shall  be  called  upon  for  no 

°*^^ine;  but  it  cannot,  in  my   opinion,  be  reasonably 

^^^^  tended  that  the  construction  of  the  clause,  even  when 

^^<n  by  itself  but  still  less  when  taken  in  conjunction 

^^^l  the  rest  of  the  deed,  is,  that  if  liabilities  are  bond 

fi^e  incurred,  for  which  the  company  is  liable,  (all  which 

^Ustbe  assumed  in  trying  this  question  of  construction,) 

then 
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1856.       then  that  the  directors  are  personally  to  bear  the  loss, 
^^*v*^-^      and  that  no  part  of  it  is  to  fall  upon  the  other  pro- 
The  Norwich  P^g^o"^*   This  clause  is  general ;  it  applies  equally  to  all, 
Ya^:a         whether  directors  or  not,  but  the  construction  sought  to 
J,         *     be  put  upon  it  would  confine  the  benefit  of  the  clause  to 
BiGNOLD.      the  proprietors  who  were  not  directors.      Assume  for 
instance  a  debt  to  have  been  incurred  bond  fide^  for 
which  the  company  was  liable,  and  a  proprietor,  not  a 
director,  to  have  been  sued  and   judgment  recovered 
against  him ;  it  would  be  impossible  that  the  directors 
could  say,  that  by  virtue  of  this  clause,  they  who  had 
contracted  the  debt  were  exempt  from  liability  to  con- 
tribution; yet  the  argument  would  be  the  same,  and 
ought  to  be  equally  valid  in  both  cases.    Neither,  in  my 
opinion,  could  the  proprietor  against  whom  such  judg- 
ment was  recovered,  in  the  absence  of  misconduct  on 
the  part  of  the  directors,  insist  that  he  was  entitled  to 
be  repaid  by  them  the  whole  amount  of  the  debt.     In 
the  Worcester  Corn  Exchange  Company  (a),  not  merely 
the  nature  of  the  undertaking  was  very  different,  for 
that  was  not  a  trading  partnership,  but  the  clause  was 
of  a  totally  different  character,  and  was  not  affected  by 
any  subsequent  clause. 


The  subsequent  clauses  of  the  deed,  relative  to  the 
proprietors,  proceed  to  regulate  the  rights  of  the  pro- 
prietors and  their  assigns,  on  death,  transfer  of  share, 
and  the  like,  and  the  mode  of  obtaining,  preserving  and 
producing  the  evidence  of  every  person  being  a  share- 
holder. The  155th  provides,  that  the  report  of  the 
directors  at  the  annual  general  meetings  shall,  when 
approved  in  the  manner  there  pointed  out,  be  conclusive 
on  the  proprietors  of  the  company.  The  156th  provides, 
that  every  proprietor  employed  by  the  company  shall  be 
faithful,  and  duly  account  to  the  board  of  directors, 

and 

(a)  3  De  G.,  M.  ^  Gor,  180. 
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In  re 

NORY 

Yam 
CoropaDy. 

^  parte 

BlONOLD. 


and  also  in  certain  cases  to  a  general  meeting.     Tbe        1856. 
157th  provides,  that  no  proprietor,  except  a  director  or 
one  authorized  by  the  directors,  shall  buy  or  contract  on  rpj^^  iJo'rwich 
behalf  of  the  company.     The  158th  provides,  that  each         Yam 
proprietor  shall  keep  the  funds  of  the  company  indem- 
nified against  his  private  or  separate  debts.    The  159th 
provides,  that  no  proprietor  shall  do  any  act,  by  which 
the  property  of  the  company  shall  be  taken  in  execution, 
incumbered  or  affected.  The  161st  clause  provides,  that 
^^  proprietor  shall  avail  himself  of  any  technical  ob- 
jectioD  which  might  be  raised  either  at  law  or  in  equity, 
^  avoid  any  action  due  from  the  proprietors  to  the  com- 
P^Oy.    The  162nd  and  last  of  this  class  provides,  that 
®^ery  proprietor  shall  pay  the  money  due  from  him  to 
^e  company. 

"Xlie  160th  section,  which  I  passed  over,  is  in  these 

^^^8 : — "  That  every  proprietor  of  the  company,  his  or 

'^^^  heirs,  executors  and  administrators,  as  between  him 

^^   lier  and  all  or  any  of  the  other  proprietors  of  the 

^^^^^pany,  and  their  respective  heirs,  executors  and  ad- 

^^^:sistrators,  shall  be  answerable  in  respect  of  the  call, 


»t8  and  other  demands  of  or  upon  the  company,  in 
P^'^^portion  to  his  or  her  share  and  interest  in  the  funds 
^^     property  of  the  company,  but  not  further  or  other- 


e. 


n 


*Jhe  clauses,  therefore,  which  introduce  and  follow 
^  ^  5  160th  clause  relate  to  the  dealings  of  the  company 

^-'^h  strangers ;  the  words  of  the  clause  itself  are  clear 
*^^^  ^  unambiguous,  and  cannot,  in  my  opinion,  be  con- 

^"^lled,  unless  by  other  words  in  opposition  to  them  as 


el 


r  and  as  distinct  as  they  are. 


It  is  the  duty  of  this  Court,  as  far  as  possible,  to 

^^^^e  all  parts  of  this  deed  have  a  consistent  and  co- 

*^^rent  meaning,   and  not  to  reject  any  portion  of  it. 

Undoubtedly, 


IM 
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\H60.       Undoubtedly,  if  the  130th  and  160th  daases  are  exactly 
'^'^^^^      opposite,  I  must  adopt  the  earlier,  and  reject  the  latter ; 
ili#  NuNwicH  ^^^  ^^y  appear  to  me  to  be  quite  consistent.      The 
Vw^n         130th  section,  speaking  of  calls  for  the  purpose  of  con- 
M»  pari$      •tituting  the  capital  necessary  to  carry  on  the  concern, 
liioNoi.0,      says,  that  100/.  per  share  is  to  be  the  limit  of  the  calls. 
The  160th  clause,  speaking  of  liabilities  of  the  company 
and  actions  against  the  proprietors,  provides,  that  each 
proprietor    shall    contribute   sufficient  to  defray    the 
liability,  in  the  proportion  of  his  share,  but  no  further. 
No  clause  similar  to  this  appears  to  have  existed  in 
the  deed  establishing  the  Worcester  Corn  Exchange 
Company  (a);  that  case,  therefore,  does  not  govern  the 
present,  and  unless  this  clause  bears  the  meaning  I 
have    expressed,    it   has   practically  no    signification. 
Assume  in  the  present  case  that  the  debt  due  to  the 
JEkist  of  England  Banking  Company  was  a  debt  due 
from  the  company,  to  pay  which  each  proprietor  was 
liable  at  law,  and  that  the  East  of  England  Banking 
Company  had  sued  one  of  the  proprietors,  not  being  a 
director,  and  had  obtained  judgment  and    execution 
against  him,  could  it  be  reasonably  contended,  while  this 
clause  existed,  that  none  of  the  other  proprietors  were 
bound  to  contribute  to  defray  the  debt  which  had  been 
recovered  against  one  alone  ?    I  think  not.    It  is  also 
obvious,  that  the  operation  of  the  clause  is  not  made  to 
depend  on  the  circumstance,  whether  there  are  or  are 
not  assets  and  property  of  the  company  which  might  be 
applied  in  payment  of  the  debt,  beyond  the  indemnity 
to  the  directors  under  the  125th  clause. 


On  the  first  part  of  the  argument,  therefore,  viz.,  the 
construction  of  the  deed  regulating  the  liability  of  the 
proprietors,  as  betiveen  themselves,  and  wholly  inde- 
pendent of  the  conduct  of  the  directors,  I  am  of  opinion, 

that 

(a)  3  Ik  G.,  A/.  4  Got,  180. 
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that  with  respect  to  debts  band  fide  contracted  for  the  1866. 

benefit  of  the  company,  for  which  the  company  is  liable,  ^^"^^^ 

tlie    Bhareholders  of  the  company  generally,  whether  ^j^^  Norwich 

directors  or  not,  are  liable  to  contribute  in  proportion  Yam 

to  ^heir  shares,  although  they  have  paid  up  the  calls  in  ^        * 

full  ;    and  that  under  the  provisions  of  this  deed  such  Bionold. 
debts  do  not  fall  exclusively  on  the  directors,  although 
contracted  by  them. 


is  true,  that  in  the  present  case,  it  does  not  appear 

^^^'^     the  debt  due  to  the  .East  of  England  Banking 

^^^■xipany  was  a  debt  for  which  the  company  was  liable. 

^^      ^vvas  disallowed  by  the  Master:   it  has  never  been 

*i  1  o^^^ed  by  the  Court.   An  opportunity  was  afforded  the 

"^*^  Icing  company  of  trying  this  question  at  law,  which 

^™^y"  have  declined,  and  I  must  say  for  very  obvious 

ons,  inasmuch  as  the  banking  company  has  been 

K  to  enforce  payment  or  what  is  equivalent  to  it,  from 

individual  directors  who  contracted  the  debt. 

is  will  not  affect  the  construction  of  the  deed,  but  it 
a  direct  bearing  on  the  question  whether  this  debt 

bond  fide  incurred,  and  was  one  for  which  the 
pany  generally  was  liable. 


his  brings  me  to  the  second  question,  viz.,  the  con- 
t  of  the  directors  themselves,  and  whether  the  con- 
^^ting  of  this  debt  was  in  violation  of  the  express  or 
plied  contract  between  the  proprietors,  and  if  so, 
■^  ^ther  it  ought  not  to  be  borne  by  the  directors  per- 
kily, who  contracted  it.  The  written  contract  ex- 
the  objects  and  purposes  of  the  undertaking,  from 
^^^'^^cili,  and  as  necessarily  incidental  to  which,  various 
^*^*^t.»acts  are  implied  which  are  unnecessary  to  be  ex- 
^'"^^Bed.  The  written  contract,  that  is  the  deed  of  part- 
ip,  contains  express  directions,    some  of  which 

might 
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1866.       might  be  implied  from  the  nature  of  the  undertaking, 
^'^^>/^      and  others  not. 

In  re 
The  Norwich 

Yam  The  business  expressed  to  be  carried  on  was  a  joint 

ompany.  g^Q^j^  partnership  for  spinning  wool  into  yam,  it  followed 
BiQNOLD.  from  thence,  without  being  expressed,  that  it  was  not  in 
the  competency  of  the  directors  to  convert  the  capital  to 
a  wholly  distinct  undertaking,  as,  for  instance,  a  brewery, 
or  a  steam  packet  company  (a) ;  and  further,  that 
they  were  bound  to  devote  a  sufficient  portion  of  their 
time  and  attention  to  the  business  of  the  undertaking, 
and  further,  that  they  were  not  to  employ  the  property 
of  the  company  in  any  manner  for  their  own  exclusive 
advantage.  All  this  is  implied  without  being  expressed 
in  the  deed,  and  if  they  have  contracted  this  debt  by 
any  such  means,  they  cannot  charge  it  against  the  pro- 
prietors. Although  the  affidavits  are  diffuse  and  argu- 
mentative, and  deal  liberally  in  the  use  of  the  words 
"  fraud  "  and  "  fraudulent,"  neither  when  read  in  Court, 
nor  in  reading  them  since  in  private,  have  I  discovered 
the  slightest  indication  of  any  intention  or  attempt,  on 
the  part  of  the  directors,  to  gain,  by  means  of  their 
management  and  employment  of  the  funds  of  the  com- 
pany, the  slightest  personal  exclusive  benefit  to  them- 
selves, nor  was  anything  of  this  nature,  in  fact,  suggested 
at  the  Bar. 

I  therefore  discard  altogether  the  question  of  fraud, 
of  which  there  is  not  a  vestige  in  the  facts  disclosed,  but 
which,  if  it  existed,  would  undoubtedly  make  the  di- 
rectors solely  and  exclusively  liable. 

With  respect  to  the  application  of  the  funds  of  the 
company  in  any  undertaking  foreign  to  the  objects 
specified  in  the  deed  of  partnership,  the  evidence  is 

meagre 

(a)  See  Colmany,  The  Eastern  Counties  Railway  Co.,  10  Beavon,  1. 
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meagre  and  obscure  on  this  subject.    What  there  is        1856. 
appears  rather  incidentally  than  directly ;  there  is  men-      ^-^v^ 
ti€yrk     of  an  establishment  to  create  steam  power,  on  j^^  Norwich 
vp'bioh  money  seems  to  have  been  spent,  but  to  what 
esc^ent,  and  whether  forming  part  of  this  debt,  I  have 
b^^r^  unable  to  ascertain.     If  part  of  this  debt  has  been 
coi:^t;racted  for  the  creation  or  support  of  an  establish- 
ui^i3 shaving  no  necessary  connection  with  the  objects 
pinning  wool  into  yarn,  as  specified  in  this  deed, 
part,  in  my  opinion,  cannot  be  charged  against 
proprietor  who  did  not  personally  assent  to  such  a 
of  the  capital.     On  this  point,  therefore,  if  required, 
r  the  parties  cannot  agree  upon  the  facts,  there  must 
n  inquiry.    There  is  nothing  at  present  before  me 
ciently  definite  on  which  to  charge  the  directors. 
t  remainder  of  the  debt,  or,  if  no  part  has  been  cou- 
rted in  the  manner  last  suggested,  then,  the  whole  of 
as  been  contracted  by  the  directors  bonajidej  for  the 
pose  of  carrying  on  theFam  Company ^  for  the  objects 
crified  in  the  deed  of  August^  1834.     It  is  then  neces- 
to  examine  the  deed  once  more,  for  the  purpose  of 
attaining  whether,  in  the  mode  of  conducting  this 
^iness,  they  have  not  contravened  the  provisions  of 
deed,  to  such  an  extent  as  to  make  them  individu- 
^ly  liable  for  the  amount;  and  if  this  be  established, 
will  follow  the  remaining  question,  viz.,  whether, 
ing  such  original  liability,  they  have  been  absolved 
"Grefi-om  by  the  acquiescence  therein  of  the  proprietors 
^^   the  company  assembled  in  general  annual  meeting ; 
^^^c3  Further,  whether  the  absent  proprietors  are  affected 
^^reby.     In  examining  the  deed  for  this  purpose,  it  is 
inciportant  to  bear  in  mind  an  important  distinction 
P^^ntcd  out  by  Sir  James   Wigram^  in  Foss  v.  Hat- 
'^^^<le(a),  and  followed  in  subsequent  cases,  viz.,  that 
^^^  forms  prescribed  by  a  deed  of  incorporation  for  the 

government 

(a)  2  Hare,  461. 


t 

P 


/ 


160 


CASES  IN  CHANCERY. 


1856.       government  of  a  company  are  of  two  sorts,  some  are 

^'^^>^^^      imperative,  but  others  are  only  directory ;  some,  in  fctct, 

The  Norwich  ^'*^  ^^  ^^^  essence  of  the  contract,  and  every  thing  done 

Yam         in  violation  of  it  is  void ;  others  are  merely  directory, 
Compsny. 
Ex  parte      ^^^  point  out  the  mode  by  which  the  objects  of  the 

BioNOLD.      undertaking  are  to  be  accomplished. 

The  complaints  made  against  acts  committed  by  the 
directors,  which  are  supported  by  any  evidence  are 
these: — 

First,  the  incurring  of  any  debt  at  all  to  the  bankers. 

Secondly,  not  signing  cheques. 

Thirdly,  not  having  the  accounts  audited. 

Fourthly,  not  giving  sufficient  and  proper  informa- 
tion to  the  shareholders. 

With  respect  to  the  first  and  most  important  ques- 
tion, viz.,  the  debt  due  to  the  bankers,  it  is  argued 
that  there  are  three  classes  of  clauses  which  shew  that 
this  course  of  proceeding  was  contrary  to  the  provisions 
of  the  deed.  First,  that  class  which  states  that  the 
capital  of  the  company  shall  consist  of  30,000/.,  and 
specifies  in  what  manner  alone  more  capital  shall  be 
brought  into  the  concern,  viz.,  by  the  creation  of  new 
shares,  to  be  sanctioned  by  a  special  general  meeting. 
Secondly,  the  clauses  which  point  out  that  the  trade  is 
to  be  carried  on  by  ready  money  and  not  on  credit ; 
and  thirdly,  the  clauses  which  specify  how  loans  are  to 
be  obtained  when  necessary. 

With  respect  to  the  clauses  relating  to  capital,  they 
do  not  appear  to  me  to  affect  this  question.  The 
distinction  between  subscribing  capital  to  carry  on  a 
trade,  and  incurring  debt  for  that  purpose,  is  clear  and 
obvious,  and  is  marked  throughout  this  deed.     The 

amount 
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amount  of  capital  subscribed,  regulates  the  proportion 
ID  ^^hich  tbe  profits  are  to  be  divided,  or  the  losses 


1866. 


In  re 


Yarn 
Company. 

Ex  parte 

BlGNOLD. 


borne  by  tbe  proprietors,  and  an  addition  of  subscribed  j^y^^  Norwich 
capital  alters  that  proportion,  but  this  is  wholly  distinct 
from  the  incurring  of  debts.     Neither  does  it  appear  to 
me    that  the  clause  (63)  (a),  which  specifies  in  what 
manner  money  is  to  be  raised,   affects  this  question. 
That  clause  relates  to  raising  money  by  mortgage,  or 
by   pledging  the  partnership  property,  restrictions  on 
which  are  placed,  by  requiring,  for  this  purpose,  the 
concurrence  of  a  Board  of  Directors,  consisting  of  not 
less    than   six.     The   clauses  which  do  relate   to  this 
matter  are  the  clauses  from  62  to  55  inclusive,  which 
direct  how  the  business  is  to  be  conducted,  and  these 
appear  to  me  to  destroy  rather  than  support  the  argu- 
ment of  the  proprietors  who  contend  that  the  directors 
^^fe  not  at  liberty  to  incur  debts  for  the  purpose  of 
carrying  on  the  trade.     In  the  tirst  place,  it  is  to  be 
observed,  that  this  was  an  ordinary  trading  partnership, 

• 

^^  ^hich  the  giving  and  taking  of  credit  seems  to  be  an 
^^ential  part,  and  would  be  implied,  unless  forbidden 
V  the  deed,  but  this  is  nowhere  forbidden.  On  the 
contrary,  the  64th  and  65th  clauses  only  recommend 
^"^1  sales  and  purchases  shall  be  for  ready  money, 
leaving  the  amplest  discretion  in  the  directors  to  do 
^^H.t  they  may  deem  expedient. 


sal 


**  64.  That  the  Board  of  Directors  shall  cause  all 
to  be  made  for  ready  money,  except  where  the 


fo/**^   "That  it  shall  be  lawful 

^      ^be  board  of  directors,  from 

.^^  to  time,  to  raise  by  way  of 

??^»  at  interest,  on  the  security 

*"©  funds  or  property  of  the 

^^pany  or  any  part  thereof,  tny 

*****}   or  sums  of  money  whicn 

**^«  board  shall  think  proper; 

Vol.  XXII.  M 


same 

provided,  nevertheless,  that  no 
sum  or  sums  of  money  shall  be 
so  raised  by  way  of  loan,  unless 
the  same  shall  havQ.been  resolved 
on  at  a  board  of  directors,  at 
which  six  directors  at  the  least 
shall  be  present  and  give  their 
consents  thereto." 
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1856.       same  may  be  likely  to  prove  injurious  to  the  interests  of 

^^■'^^'^^^      the  company,  or  shall  not  be  practicable,  but  when  it 

The  Norwich  shall  be  necessary  or  advisable  to  sell  upon  credit,  the 

board  shall,  so  far  as  practicable,  take   or  receive  in 
payment,  at  the  least,  bills  or  promissory  notes.*' 

''55.  That  the  board  of  directors  shall  cause  all 
purchases,  for  or  on  behalf  of  the  company,  to  be  made 
for  ready  money,  so  far  as  the  same  may  be  practicable, 
or  they  may  deem  expedient." 

A  debt  due  to  a  wool  merchant  differs  in  no  respect, 
so  far  as  the  debtor  is  concerned,  from  a  debt  due  to  a 
banker;  and  I  see  nothing  in  this  deed  to  prevent  the 
directors  from  incurring  a  debt  to  the  bankers  of  the 
company,  if  it  were  expedient,  in  their  opinion,  for  the 
due  conduct  of  the  trade,  that  this  should  be  done.  It 
is  also,  in  my  opinion,  plain,  that  these  clauses  were 
never  meant  to  be  more  than  directory,  that  it  was  never 
intended  that  they  should  be  imperative  on  the  directors ; 
that  the  parties  to  this  deed  never  meant  to  contract,  that 
if  the  directors,  in  the  management  of  the  concern,  con- 
tracted any  debt  for  the  benefit  of  the  company,  they 
must  bear  it  themselves.  It  is  clear,  also,  that  the  ques- 
tion of  construction  cannot  depend  on  the  amount  of 
the  debt. 

As  to  the  second  complaint,  the  cla^iise  relative  to  the 
signing  of  cheques  appears  to  me  also  to  be  of  a  similar 
description,  this  is  directory,  but  not  imperative  (a)  in 

this 


(fl)  "  59.  That  the  board  of 
directors  shall  cause  every  sum 
ordered  to  be  paid  by  them,  which 
shall  exceed  five  pounds,  to  be 
paid  by  a  clique  or  draft  on  the 
bankers  of  the  company,  to  be 
signed  6y  three  of  the  directors, 
and  shall  cause  every  sum,  for  the 
payment  of  which  the  director  or 
directors  specially  appointed  for 


the  purpose  shall  have  certified, 
as  aforesaid,  to  be  paid  by  a  draft 
or  drafts  on  the  bankers  of  the 
company,  to  be  signed  by  any 
one  of  the  directors  whom  the 
board  of  directors  shall  appoint  to 
sign  draAs  for  the  company,  ex- 
cept the  director  or  directors  who 
shall  have  so  certified." 
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this  sense,  that  they  are  to  be  disallowed,  in  passing        1856. 

their  accounts,  any  sums  drawn  from  the  bankers  by      ^-^v-^*^ 

cheques  not  properly  signed,  although  the  money  was  -pbe  Noewich 

bona  fide  applied  for  the  purposes  of  the  trade.  Yam 

Company. 

The  third  complaint,  viz.,  failure,  during  many  years,  Bionolp. 
to  have  the  accounts  properly  audited,  appears  to  me  to 
be  affected  by  the  same  consideration.  This  omission 
also  was  known,  necessarily,  to  the  proprietors,  who  till 
1847  made  no  complaint,  and  the  absence  of  this  for- 
mality cannot  be  treated  as  sufficient  to  make  the 
directors  liable  for  a  debt  incurred  by  them,  if,  in  other 
respects^  they  ought  not  to  be  charged  with  it. 

I  am,  therefore,  of  opinion,  that  so  far  as  money  was 
obtained  from  the  bankers  bond  fide,  for  the  use  of  the 
trade,  and  so  applied,  the  proprietors  are  bound  to  make 
good  to  the  directors  the  amount  paid  by  them  in 
respect  of  such  debt;  it  appears  also  to  me  to  be  indif- 
ferent whether  it  be  called  a  debt  or  a  loan ;  in  substance 
it  is  the  same  thing,  and  in  my  opinion,  it  is  not  only 
not  forbidden  by  the  deed,  but  permitted  by  it,  and  by 
the  nature  of  the  trade  they  had  to  conduct. 

There  is  undoubtedly  a  clause  to  which  I  have  already 
referred  (a)(viz.,the  125th),  which  relates  to  the  indemnity 
to  be  afforded  to  the  directors,  which  excludes  from  the 
indemnity  the  losses  and  expenses  incurred  by  the  com- 
pany, which  have  been  occasioned  by  the  wilful  neglect 
or  default  of  the  directors,  and  it  certainly  appeared  too, 
that  if  it  should  appear  that  nothing  was  done  to  sanc- 
tion the  proceedings  of  the  directors,  it  would  be  very 
questionable  whether  they  could  be  allowed  more  than 
the  money  advanced  by  the  bankers,  and  actually  ap- 
pfied  in  carrying  on  the  trade,  together  with  the  simple 

interest 

(a)  See  antl,  p.  151. 

m2 
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1856.       interest  at  five  per  cent,  per  annum  on  such  advances. 

^^'^'^^^       In  other  words,  whether  compound  interest,  with  half 

The  Norwich  y^^^^'y  rests,   could   be  allowed  to  the  directors,  and 

Yarn         whether  this  excess  of  interest  ought  not  properly  to  be 
Company.  ^.  r     r      j 

jj.  termed   losses   or  expenses   occasioned    by  the   wilful 

BioNOLD.      neglect  of  the  directors.     I  am  however  of  opinion  that 

if  this  course  of  dealing  was  brought  plainly  and  clearly 

before  the  proprietors,  at  a  pubhc  meeting,  and  that  they 

had  sanctioned  this  course  of  proceeding,  it  was  a  matter 

in  which  the  majority  of  the  proprietors  at  a  general 

meeting    might   properly  bind   the    minority,    having 

regard   to  the  provisions  of  the  deed  relative  to  such 

meetings,  and  to  the  nature  of  the  business  which  the 

company  carried  on.     I  have  come  to  this  conclusion  on 

the  principle  laid  down  in  Fossv.  Harbottle  (a),  by  Sir 

James   Wigram,   and   followed  repeatedly,  with    great 

approbation,  by  Lord  Cottenham,  the  clauses  in  the  deed 

relating  to  the  conduct  of  the  business  being,  in  my 

opinion,  directory  only  and  not  imperative. 

This  introduces  me  to  the  last  remaining  question, 
which  is,  the  extent  of  the  information  communicated  to 
the  proprietors  at  the  general  meeting,  and  how  far 
they  have  sanctioned  the  proceedings  of  the  directors. 
Having  already  occupied  so  much  time  in  the  judgment 
I  have  given,  I  shall  not  go  through,  in  detail,  the  volu- 
minous and  complicated  evidence  which  has  been  ad- 
duced on  this  subject.  It  consists  of  the  accounts 
of  the  directors,  the  reports  made  by  them  to  the  annual 
meetings,  and  the  proceedings  at  those  meetings,  as  re- 
ported in  the  local  papers.  It  may  be  stated  generally, 
that  reports  were  made  to  the  annual  meetings  and  the 
accounts  audited,  and  a  balance  sheet,  showing  the  ge- 
neral character  of  the  accounts  furnished  annually,  up 
to  the  year  1840,  inclusive ;    that  after  that  time,  no 

accounts 

(a)  2  Hare,  461. 
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accounts  were  audited  until  the  year  1845,  when  the       1856. 

accounts  were  audited  by  one  auditor;  that  in  1847,  a      '^^n^^"^^ 

committee  of  investigation  was  appointed,  who  recom-  xhe  Norwich 

mended  the  business  beins^  brought  to  a  close  forthwith.      ^  Y*"* 

Company. 

That  the  directors,  acting  on  the  power  given  to  them 
by  the  deedi  and  on  the  advice  of  Mr.  Ackroyd,  an 
experienced  manufacturer,  proposed  carrying  on  the 
business,  with  a  view  to  dissolution,  instead  of  suddenly 
closing  it;  and  in  January^  1850,  the  order  of  this 
Court  was  made,  which  compelled  it  to  be  wound  up  and 
stopped. 


Ex  parte 

BlONOLD. 


Upon  the  most  careful  examination  I  have  been 
able  to  give  to  this  evidence,  I  have  come  to  the 
conclusion,  that  the  reports  and  the  balance  sheets 
submitted  to  the  meetings  disclosed  to  the  proprietors, 
who  thought  fit  to  attend  these  meetings,  that  the 
company  had  incurred  a  considerable  debt;  first,  to 
the  treasurer,  and  afterwards  to  the  bankers  of  the 
company;  and  that  after  the  first  two  or  three  years, 
the  company  was  carrying  on  the  business  without 
realizing  any  profits,  and  with  a  continually  increasing 
debt,  and  that  at  the  meetings,  certainly,  at  least,  at  one 
of  the  most  important  of  them,  the  chairman  offered  the 
fullest  information  to  any  one  of  the  proprietors  who 
might  think  fit  to  require  it;  and  that  with  this  before 
them,  the  proprietors  approved  of  the  conduct  of  the 
directors,  and  that  the  account  of  this  was  published  in 
the  local  papers.  I  think  that  this  bound  the  absent 
proprietors  to  the  extent  of  the  information  communi- 
cated, and  that  the  circumstance  that  the  reports  were  not 
printed,  and  copies  of  them  were  not  circulated  amongst 
the  proprietors,  cannot  be  insisted  on  by,  or  made  avail- 
able for  those,  who,  by  reason  of  absence  from  the 
meeting,  were  ignorant  of  the  proceedings ;  their  igno- 
rance was  their  own  choice,  and  they  who  refused  or 

neglected 


Absent  mem- 
bers of  a  com- 
pany held 
affected  by  the 
information 
furnished  by 
the  directors  at 
a  general  meet- 
ing, and  bound 
by  the  pro- 
ceedings, as  to 
matters  within 
its  competence. 
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1856.        neglected  to  attend,  cannot  plead  the  same  advantage  of 

^-^^y^^      their  ignorance  as  they  might  have  done^  if  no  meetings 

The  Norwich  ^^^  heen  held  and  no  reports  made.    They  are,  in  my 

Yarn         opinion,  bound  to  the  full  extent  to  which  it  was  compe- 
CondDfiny. 
^  tent  to  a  general  meeting  to  bind  them,  that  is,  to  the 

BioNOLD.  full  extent  to  which  the  proprietors,  at  the  annual 
general  meeting,  intended  to  sanction  and  approve  the 
conduct  of  the  directors,  in  the  management  of  the 
concern.  To  determine  to  what  extent  this  proceeds, 
requires  further  investigation.  I  think  that  the  pro- 
prietors who  attended  are  not  bound  by  the  information 
contained  in  the  books  of  account  which  they  might 
have  inspected  if  they  had  thought  proper,  but  that  they 
are  bound  by  the  statements  in  the  reports  and  in  the 
accounts  accompanying  them,  and  which  accounts  were 
read  to  the  meeting.  These  accounts  show,  as  I  have 
already  stated,  the  absence  of  profits  and  the  increasing 
debt,  but  they  do  not  disclose  the  fact,  that  the  debt  to 
the  bankers  was  running  up  at  compound  interest,  with 
half-yearly  rests.  This  fact  seems  to  me  never  to  have 
been  disclosed  to  the  meeting,  and  therefore  never  to 
have  been  sanctioned  by  the  proprietors.  I  understand 
that  this  is  not  claimed  by  the  directors ;  if  it  were, 
I  should  be  of  opinion  that  the  burthen  of  proof  to  shew 
that  this  was  necessary  for  the  conduct  of  the  trade  lay 
on  the  directors,  and  that  they  had  failed  to  shew  this, 
and  that  in  the  absence  of  any  such  proof,  it  must  be 
taken  to  have  been  an  improper  course  of  dealing, 
neither  authorized  by  the  deed,  nor  by  the  implied  con- 
tract as  to  the  mtde  of  conducting  such  a  business. 
As,  however,  this  is  not  claimed,  it  is  unnecessary  to 
pursue  the  subject  any  further. 

I  treat  this  debt  exactly  as  so  much  money  advanced 
or  paid  by  the  directors,  which  they  seek  to  have  repaid 
to  them,  on  the  ground  that  it  was  spent  bond  Jide,  for 

the 
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tb«  benefit  of  tbe  company,  and  on  this,  and  follow-        1856. 

'^^6  the  decision  of  the  Lords  Justices,  in  the   G«r-      ^'^^'*"^ 
^'^^  IMining  Company,  I  am  of  opinion  that  they  must  xhe  Noewicb 
^  allowed  simple  interest,  at  five  per  cent,  on  their        Y*™ 
^vances. 


With  regard  to  the  proceedings  of  the  directors,  since 
tbe  formation  of  the  committee  of  investigation  and 
their  report,  I  cannot,  in  my  opinion,  properly  charge 
tbe  directors  with  the  losses  occasioned  by  the  subse- 
quent continuance  of  the  trade.    The  evidence  satisfies 
me,  that  they  acted  for  the  best  and  in  the  manner  they 
believed  to  be  likely  to  be  the  least  injurious  to   the 
company.    The  company,  no  doubt,  sustained  a  great 
loss,  but  I  have  no  means  of  judging  that  the  loss  would 
not  have  been  still  more  severe,  if  the  business  had  been 
suddenly  closed  and  the  assets  then  realized,  and  the 
property  sold,  as,  in  the  opinion  of  Mr.  Ackrot/d,  on 
whose  advice  they  acted,  would  have  been  the  probable 
result. 

I  am  therefore  of  opinion,  that  they  are  entitled  to  be 
allowed  all  sums  advanced  by  them,  or  which  is  the 
same  thing,  borrowed  by  them  for  this  purpose,  with 
simple  interest,  at  five  per  cent,  per  annum,  but  not 
compound  interest,  or  annual  or  half-yearly  rests,  and 
in  this  allowance  of  interest,  I  follow  the  decision  of  the 
Lords  Justices  in  the  case  of  the  German  Mining  Com- 
pany, JEx  parte  Chippendale  (a). 


Company. 
Ex  parte 

BlOMOLD. 


According   to   my   decision,  the   directors   are  en* 
titled   to  be  allowed,  in  account,  all  sums  of  money 
advanced  by  them,  or  for  which  they  have  made  them- 
selves 
(a)  4  De  G.,  M.  ^  Gor.  19. 
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1856.       selves  liable,  for  the  purpose  of  carrying  on  the  bu- 

^'^^^^^^       siness  of  the  company,  from  the  formation  thereof  till 

The  Norwich  *'^®  winding  up  thereof,  together  with  simple  interest 

Yarn         thereon,  at  five  per  cent,  per  annum,  and  they  are  en- 

Ex  parte      *^^'^^  ^^  ^^  repaid  that  amount,  as  far  as  the  sum  in 

BioNOLD.      Court  will  extend  afler  payment  of  the  costs,  and  the 

surplus  must  be  raised  by  a  call  from  the  proprietors, 

in  proportion  to  the  number  of  shares  held  by  them 

respectively,   and   the   costs   of  this   proceeding   must 

be  borne  by  the  estate  of  the  company. 


COX  V.  PARKER. 

AprU  11,  12. 
A  testatrix        fTlHE  testatrix,  Mary  Parker,  by  her  will,  dated  in 

estate  to^hw  1834,  devised   and   bequeathed  all  her  real  and 

trustee  and  his  personal  estate  unto  the  Plaintiff  Cox  and  Henry  Jump, 
outof  the  rents  deceased,  and  their  heirs,  &c.,  upon  trust  to  convert  her 
^'"JJ"^*"^®'"  estate  (except  her  freehold  and  leasehold  premises),  and 

son  WiUuim  ^  r  r  /^ 

until  he  at-  with  the  money  to  pay  oflf  a  mortgage  on  her  freehold 
one^"and"*^'  preoaises  in  Leeds  Street,  "and  upon  further  trust  to 
when  and  so  receive  the  rent  of  all  her  freehold  and  leasehold  pre- 
should  attain  naises,  and  after  defraying  thereout  all  disbursements 
twenty-one,  necessary  for  interests  on  thesaid  mortgage,  and  keep- 
devised  it  to  ing  the  said  premises  in  good  repair  and  insured  from 
him  m  fee.  ^^^  ^^  j^^    ^^^  ^j^^  surplus  thereof,  or,  so  much  thereof 

But  m  case  he  '  •'  ^^  '      ' 

should  die  be-    as  they,  in  their  discretion,  should  see  fit,  in  the  main- 

twenVone'^o  tenance,  education  and  advancement  in  life  of  her  only 

his  children,  if  child,  William  Michael  Parker,  until  he  should  attain 
any,  or  if  none,  «         i   ^  i  i 

then  to  the  De-  the  age  of  twenty-one  years,  and  to  accumulate  the 
fendants.   The  gurpjus  for  her  said  child,  or  to  wholly  pay  off  the  said 

son  did  attain  '  ^  j  r   j 

twenty-one,       mortgage  as  occasion  might  require.    "  And  when, and  so 

and  died  with-  annn 

out  issue  in  the  800Q 

lifetime  of  the  testatrix.  There  being  no  heir  or  next  of  kin  of  the  testatrix.  Held,  that 
the  trustee  was  entitled  to  hold  the  real  estate  beneficially. 


The  mortgagees,  under  a  power  of  sale,   sold   the 
**^^*^gaged  premises,  and,  after  retaining  what  was  due 
^  "them,  paid  the  surplus  into  Court  under  the  Trustee 
^^lief  Act. 

Wo  next  of  kin  or  heir  at  law  of  the  testatrix  could 
''^  found,  and  under  these  circumstances,  the  Plaintiff, 

the 
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so€yn  as  her  said  son  should  attain  the  said  age  of  twenty-        1866. 
one  years,  she  gave,  devised  and  bequeathed  to  him, and 
ta  his  heirs,  &c.  her  freeholds  in  Leeds  Street,  her  lease- 
holds in  Banaster  Street,  and  the  accumulation  (if  any) 
and   all  other  her  said  residuary  trust  estate  ;  but  in  case 
hei*  said  son  should  happen  to  die  before  attaining  the  age 
of  twenty-one  years,  leaving  lawful  issue  him  surviving, 
tben    she  gave  all  the  said  trust  estate,  hereditaments 
and   premises  unto  his  children.     But  in  case  he  should 
die  before  he  attained  the  age  of  twenty-one  years,  and 
without  leaving  lawful  issue  him  surviving,  or  leaving 
sucli  and  all  such  issue  should  die  under  the  said  age  of 
twenty-one  years,  or  unmarried,"  then  she  directed  her 
trustees  to  sell  the  trust  estate,  and  out  of  the  pro- 
ceeds pay  certain  legacies,  and,  subject  to  the  payment 
thereof,  she  gave  and  bequeathed  the  whole  remainder 

^^   her  residuary  trust  estate  unto  the  children  of  Ben- 

•  

J^^nin  Parker  and  of  Mary  Ellis,  who  should  be  then 
"ving.  The  testatrix  appointed  the  Plaintiff  and  Jump 
executors  of  the  said  will. 

W^//iafw  Michael  Parker  died  in  1847,  without  ever 
"^ving  been  married.  The  testatrix  died  in  February, 
*848,  both  her  son,  William  Michael  Parker  and  her 
'*"^st.ee,  Jump,  having  predeceased  her.  There  were 
^hil^ren  of  Benjamin  Parker  and  Mary  Ellis,  who 
Defendants  to  this  bill. 
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1856.       the  sorviving  trustee,  claimed  the  produce  of  the  real 
estate  beneficially. 

Mr.  Field,  for  the  Plaintiff.  The  gift  to  the  son 
altogether  failed  by  his  death,  without  issue,  in  the  life- 
time of  the  testatrix.  As  to  the  legacies  and  the  gift 
over,  they  were  to  take  effect  only  in  case  the  son  *'  died 
under  twenty-one,  without  leaving  lawful  issue,"  that 
event  has  not  happened,  and,  in  the  absence  of  any  heir, 
the  trustee  is  entitled  to  retain  the  real  estate  for  his 
own  benefit  to  the  exclusion  of  the  Crown ;  Burgess  v. 
Wheate  {a). 

Mr.  R.  Palmer,  for  the  children  of  Benjamin  Parker 
and  Mary  Ellis,  The  testatrix  clearly  intended,  that 
the  gift  to  the  children  ot  Benjamin  Parker  and  Mary 
Ellis  should  take  effect  whenever  the  previous  gift  failed, 
and  the  devise  in  favour  of  her  son  being  removed,  the 
ultimate  gift  to  these  legatees  takes  effect.  He  referred 
to  the  cases  cited  in  2  Jarman  on  Wills  (6).  The  gift  to 
the  son  would  have  vested  in  the  son  immediately  on 
the  death  of  his  mother;  Baraston's  case(c) ;  and  would 
have  become  indefeasible  on  his  attaining  twenty-one, 
and  the  only  event  which  the  testatrix  contemplated 
would  defeat  the  legatees  was  the  decease  of  her  son 
under  twenty-one,  and  she  naturally  assumed  that  he 
would  survive  her. 

Mr.  Wickens,  for  the  Crown.  The  gift  to  the  trustees 
fails  altogether,  for  there  are  no  objects,  and  no  trust  to 
perform  from  the  beginning.  The  estate  of  the  trustees 
will  be  cut  down  to  what  is  necessary  for  the  per- 
formance of  their  functions.     It  is  said  in  2  Jarman  on 

Wills 

(a)l  Wm.Blackstone,  123,  and  (6)  Page  702,  (Ut  ed.^  and 

1  Eden,  177.  p.  667,  (2nd  ed.). 

(c)  3  Rep.  19  a. 
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Wills  (a),  **  But  the  Courts  are  strongly  incHned  to        1856. 

give  the  devise  such  a  construction^  as  will  confer  on  the 

trastees  estates  co-extensive  with  those  interests  which 

are  limited  in  the  terms  of  trust  estates,  if  the  other 

parts  of  the  will  can,  by  any  means,  be  made  consistent." 

J^ce  d.  Budden  v.  Harris  (A). 

Mr.  Field,  in  reply. 

The  Mastbb  of  the  Rolls. 
I  will  give  judgment  to-morrow. 


The  Master  of  the  Rolls.  April  12, 

nrbe  question  is,  whether  the  devise  took  effect  at  all,  for 
ir  it  did,  the  trustees  must  take  the  legal  estate.  Having 
tstlceo  the  legal  estate,  there  are  no  trusts  to  perform,  and 
d^ey  are,  therefore,  entitled  to  hold  the  property. 

It  is  different  from  the  case  where  the  heir  would 
b&ve  taken  the  legal  estate,  by  reason  of  the  estate  of 
the  trustees  having  determined  with  the  determination 
^^  the  trusts,  in  which  case,  the  rights  of  the  Crown 
'^ould  have  taken  effect. 

I  should  have  had  no  doubt,  if  the  son  had  happened 

^  Survive  the  testatrix,  and  attained  twenty-one,  and  had 

then  died  without  leaving  issue.     I  should  in  that  case 

"^ve  held,  that  on  his  attaining  the  age  of  twenty-one 

^*^e   estate  of  the  trustees  ceased,  that  the  legal  fee 

^bea  vested  in  the  son,  and  that  on  his  death  without 

^^its,  the  right  of  the  Crown  attached. 

Assuming 

(a)  Page  199,  1st  ed.,  and  p.  (6)  2  DowL  Sf  RyL  36. 

**0, 2nd  ed. 


i 
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1856.  AseumiDg  that  there  was  ati  heir  of  testatrix  now  in 

existence,  I  should  hold   that  the  estate  was  in  the 
trustees,  but  was  held  by  them  in  trust  for  the  heir. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the 
remaining  produce  of  the  real  estate. 


MOORE  V.  PETCHELL. 

May  23. 
A  promissory    TN   1842,  the  testator,  Thomas  Petchell  (represented 

4th  of  October  ^Y  ^^^  Defendant),  gave  to  Toynbee  (represented 

1842,  was  pay-  by  the  Plaintiff*),  a  promissory  note  in  the  following 

able  '*at  SIX         "^  t  ^  o 

months*  no-       form  : — 

tice."     An 

action  was 

brought  on  it        ''  At  six  months'  notice,  I  promise  to  pay  to  Mr.  John 

1848^  and  the  '^<y^^9  o"*  order,  the  sum  of  400/.  with  interest,  at  the 
indorsement  on  rate  of  3/.  10*.  per  centum  per  annum,  for  value  re- 
that  on  pay-  *  ceived,  this  4th  day  of  October^  1842." 

meut  within 
four  days,  pro- 
ceedings would       Toynbae  died  in  1843,  and  on  the  5th  of  October^ 

be  stayed.  The  1348  ^he  Plaintiff;  his  executor,  served  Petchell  with  a 

action  was  /  7  / 

abandoned,  writ  of  summons.     The  writ  was  indorsed,  in  the  usual 

and  a  formal  o  #.11 

notice  to  pay  ">rm,  as  follows  :— 

in  six  months 
was  civen  m 

January,  1850.      "The  Plaintiff*  claims  490/.  for  debt,  and  3/.  3«.  for 

V^\  f^^if"'  cost.  And  if  the  amount  thereof  be  paid  to  the  Plaintiffl 
died  m  JJe-  .  *^  ' 

cember,  1850,  or  his  attorneys,  within  four  days  from  the  service  hereof, 
h?s1-e!lt!d'^^  further  proceedings  will  be  stayed." 

personal  estate 

to  his  execu-  The 

tors,  in  trust 

to  sell,  and  in  the  first  place  pay  his  debts.  A  creditor's  suit  was  instituted  by  the  payee 

in  1855,  to  which  the  administrators  pleaded  the  Statute  of  Limitations.     The  Court 

held,  that  the  trust  for  payment  of  the  debts  prevented  the  opej-ation  of  the  statute, 

both  as  to  the  real  and  personal  estate,  and  that  neither  the  action  nor  the  indorsement 

on  the  writ  were  sufficient  notice  to  pay,  according  to  the  tenor  of  the  note. 


MOORB 
V. 
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\e  action  was  abandoned,  and  the  Plaintiff,  on  the        1856. 
l^'fcliof  January y  1850,  served  Petchell  with  notice  to 
pa.y  the  note  at  the  expiration  of  six  months.     The  six 
months  expired   on   the   15th  of  July^   1850,  and  in     Petchell. 

October f  1850,  the  Plaintiff  brought  a  second  action  to 

recover  the  amount. 

Petchell  died  in  December^  1850,  having  by  his  will 
devised  and  bequeathed  to  his  executors  all  his  real  and 
personal  estate,  in  trust  to  sell,  and  out  of  the  produce, 
in  the  first  place,  to  pay  the  mortgages,  and  ''  all  other 
his  just  debts,  personal  and  testamentary  expenses.*' 

Six  years  from  the  notice  of  1850  expired  in  1856,  but 
before  that  time,  and  in  1855,  the  Plaintiff  filed  this  bill 
on  behalf,  &c.  for  the  administration  of  the  real  and 
personal  estate  of  Petchell.  No  interest  appeared  to 
have  been  ever  paid. 

I^e  Defendants  pleaded  the  Statute  of  Limitations, 
«od  the  Plaintiff  replied  to  the  plea. 

jWr.  Seltoyn  and  Mr.  Roxburgh^  for  the  Plaintiff, 
^S^ed,  first,  that  the  statute  did  not  run  until  demand, 
''^bich  was  first  made  by  the  notice  given  in  January ^ 
io50 ;  that  bringing  an  action  could  not  be  considered 
*  Notice  to  pay  at  six  months,  nor  could  the  indorse- 
"^^Ot  on  the  writ  to  pay  within  four  days.  They  cited 
**^'iit«  V.  Kerrison  (a) ;  Thorpe  v.  Booth  (6) ;  Clayton  v. 

^^ting{c);  Christie  v.  Fonswick  {d) ;  and  see  Nor- 
^^^  V.  JEllam  («).  Secondly,  that  the  trust  contained  in 
^^^  will  prevented  the  statute  applying. 

Mr.  Knight,  contra.    The  Plaintiff's  remedy  is  barred 

by 

(a)  2  Taunt.  323.  (d)  1  Selw.  N.  Prius,  352. 

(6)  Ry,  if  Mood.  388.  {e)  2  Mee,  ^  W.  46L 

(c)  5  Bam.  ^  Cr.  360. 
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by  the  Statute  of  limitatioDs,  for  the  action  in  1848  was 
a  notice  to  the  maker  that  the  payee  required  payment. 
Besides,  the  indorsement  on  the  writ  was  a  specific 
deoiand  of  payment  of  the  debt,  and  the  service  of  the 
writ  was  itself  equivalent  to  notice,  it  plainly  shewing 
that  the  Plaintiff  required  payment.  He  cited  Rumball 
V.  £aU  (a) ;  Frampton  v.  Coulson  (6) ;  Waters  v.  Earl 
TAanet  (c) ;  Baillie  v.  Edwards  {d). 


The  Master  of  the  Rolls. 

It  appears  to  me  that  the  objection  as  to  the  Statute 
of  Limitations  cannot  prevail,  because  the  fact  of  the 
testator  having  directed  all  his  property  to  be  held  in 
trust  for  payment  of  all  his  just  debts  prevents  the 
statute  running  after  his  death,  and  makes  all  bis  cre- 
ditors, as  it  were,  cesiuis  que  irusif  and  entitles  them  to 
be  paid  out  of  his  property.  I  am  therefore  of  opinion, 
that  the  objection  as  to  the  Statute  of  Limitations  can- 
not siand. 

Upon  the  other  point,  I  think  the  commencing  the 
action  did  not  amount  to  notice,  which  was  to  be 
**  six  months*  notice.**  The  indorsement  on  the  writ  of 
summons  required  payment  in  four  days,  and  I  think  it 
would  be  difficult  to  sav,  that  that  was  the  notice  coo- 
templated,  for  payment  was  promised  **  at  six  months* 
notice,**  but  the  indorsement  required  paymoit  in  four 
days.  In  point  of  fact,  notice  can  only  be  said  to  ran 
from  the  loth  of  Jammeffy^  ISoO.  when  payment  was 
required  in  six  months. 

I  think  I  must  make  the  usu^l  decree  for  takin«:  the 


(«)  10 


"t  Jtc^^Sl. 
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mccoDDts  both  of  the  real  and  personal  estate  o(  Thomas       1866. 
JPetekell  deceased.      The  amount  of  the  debt  will  be 
afterwards  ascertained  in  Chambers. 

Note.— See  CralUin  y,  OaUon,  3  Beav,  I ;  Hushes  v,  Wynne^ 
7\t^m.  4r  R  307 ;  Janet  v.  Scotty  1  Rim,  if  M,  255  ;  reversed,  4 
C/.  if  Fin.  382. 


ST.  AUBYN  V.  HUMPHREYS. 

April  17,  26. 

IHE  testatrix  gave  her  residue  to  trustees  for  Edmund  Settlement 
St.  Auhyn  for  life,  with  remainder  to  his  children.  ^^  {]?^»^^  ^^ 

tonal  estate  to 

She  died  in  1849,  and  a  suit  having  been  instituted  which  he  was 
fo  «r  the  administration  of  her  estate,  by  an  order  on  further  |h    *iS[e"& 
d&  erections,  made  in  February^  1855,  a  sum  of  101/.  19«.  come,  entitled, 
(l>^ing  income  of  the  residue)  was  ordered  to  be  paid  to  ^Jj^-  fo^  ufe*™" 
^J^mund  St.  Aubyn.     He  however  died  in  Aprils  1865,  with  remain- 

-  ^ ,      ,  -       .  .      1  .  der  absolutely 

Without  having  received  it.  to  his  wife. 

Held,  not  to 
-A  petition  was  presetited  by  his  children  and  widow  comprise  his 

intpraKt  in 

for  payment  to  the  latter  of  the  trust  fund.      The  peti-  a  fund  be- 
tion  stated,  that  by  an  indenture,  made  the  8th  of  Sep-  3?*«?^.  *® 

,,  him  for  life, 

^^^tfer,  1853,  between  Edmund  St.  Auhyn  of  the  one  with  remainder 
part,  and  two  trustees  of  the  other,  he  assigned  to  the  *^  **"  chfldren. 
^ustees  **  all  and  singular  the  household  goods,  furni- 
^'^y  plate,  linen,  china,  and  also  all  other  the  chattels, 
P®*"«onal  estate  and  effects,  whatsoever  and  wheresoever, 
^^  "What  nature,  kind  or  quality  soever,  of  him  the  said 
"^^^nnd  St,  Aubyn,  and  whether  then  in  possession  or 
^  which  he  could  or  might  thereafter  lay  claim  or  title 
^  ^  possessed  of,  or  interested  in,  in  any  manner  how- 
•^^ver,"  to  hold  upon  such  trusts  as  he  should  by  deed 
^^  ^ill  appoint,  and  in  default,  for  himself  for  life,  and 
^^W  his  decease,  for  his  wife  absolutely,  with  a  gift  over 
^  her  next  of  kin,  in  the  event  of  her  dying  in  the  life- 
line of  her  husband. 

Mr. 
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St.  Aubtn 
humpheets. 


184a. 

Jir/y  15. 
BeYore 

CkmmeeUor, 

A  coTenant  by 
a  husband  to 
•ettleaUftitare- 
acquired  pro- 
perty on  him- 
telfvhU  wife 
and  children, 
does  not  in- 
clude his  life 
interest  in  pro- 
perty be- 
queathed to 
him  with  a 
directioQ  to 
settle  it  on 
himself  and 
his  femily. 


Mr.  Roupell  and  Mr.  Ihruce,  in  support  of  the  petition, 
asked  that  the  101/.  \9s.,  and  the  dividends  thereon/ 
might  be  paid  over  to  the  widow. 

The  Master  of  the  Rolls  was  disposed  to  make  the 
order,  but 

Mr.  Bagshawe  stated  that  in  White  v.  Briggs,  Lord 
Cottenham  had  held,  that  a  life  interest  of  a  husband 
was  not  liable  to  be  settled  under  his  covenant  to  settle 
all  his  estate.  He  afterwards  furnished  a  note  of  that 
case. 

The  Master  of  the  Rolls  reserved  judgment. 


WHITE  tr.  BRIGGS. 
"DY  his  marriage  settlement,  made  in  1831,  Charles  Uerberl  WkitCf 
reciting  that  he  had  no  property  in  possession,  but  had  great 
expectations,  corenanted  to  settle  one  moiety  of  the  property  he 
should  acquire  during  the  coverture,  for  the  benefit  of  himself  and  hia 
intended  wife  successirelv  for  life,  and  aAerwards  for  their  children. 

Many  years  after  the  marriage,  his  uncle,  by  his  will,  left  a  large 
property  to  Charles  Herbert  WhUe^  but  directed  that  it  should  be 
secured  by  his  executors  for  the  benefit  of  himself  and  *'his  family.** 

The  suit  of  Wktie  r.  Bri^s  was  instituted  f«  r  administering  the 
uncle's  estate,  and  for  having  a  settlement  made  in  accordance 
trusts  of  the  uncle's  wilL 

The  trustees  and  wife  and  children  of  Ch^trles  Herbert  White  wi 
made  parties  to  the  suit,  on  the  ground  that  the  actual  settlement 
made  oo  the  marriage  should  be  adopted  as  the  settlement  to  be  osade 
under  the  will,  and  the  trustees  of  the  settlement  claimed,  at  all  eTenta, 
to  hare,  by  rirtue  of  the  covenants  in  the  marriage  settlements^ 
an  such  property  as  Charlts  Herbert  White  sliould  acquire  under 
the  win,  and  under  the  settlement  directed  br  the  win. 

The  settlement  directed  by  the  will  gare  nothing  more  to  Ckmies 
Herbert  White  than  a  life  .esute  and  an  ultimate  reTersion  in  case  of 
the  death  of  all  his  isix;  children  under  tweotr-one. 

This  life  estate  was  claimed  by  the  tnisttvs  of  the  original  settleinenL 

After  great  litigation  {a\  Lord  Ccttenham  vby  Order,  of  the  15th  of 
Ja/v,  IS4S>,  declared.  **  that  the  intere5t  which  Chmriet  Herbert 
White  took  under  the  vrill,  was  not  subject  to  the  corcoant  contained 
in  his  mairiage  settlement  (b^'* 


(«)Scel55bB.I7:  S Pfcitfyt.  iSS.      (»}  Seeil^.Liklt.  lS4r.fbL534. 
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The  Mastbb  af  the  Rolls.  v«^^/'•^/ 

St.  Aubyv 
XJpon    consideration  of  the  case   of  Lewis  v.  Ma-  «• 

aocMS  (a),  and  of  White  v.  Briggs,  mentioned  to  me  by         

VL  r.  £agshawey  I  am  of  opinion  that  I  must  hold,  that      '^P^^  ^^' 

the     101/.  19«.  due  to  Edmund  St.  Aubyn  for  arrears 

of  his  life  interest  at  his  death,  did  not  pass  by  the  deed 

of  the  8th  of  September,  1853. 

(a)  8  Vet.  149;  17  Fes.  48. 


In  re  RANGE. 


March  17, 19. 

TN  1862,  Andrews  the  younger  borrowed  some  money  Taxation  or^ 

CO  mortgage,  for  the  payment  of  which  his  father,      •!  t^?n  \ 
Andrews  the  elder,  became  surety.  mortgagee's 

solicitor  in 
The  mortgagee,  through  Ranee  his  solicitor,  pressed  *f"J.^u^ 
for  payment,  and  took  legal  proceedings  against  J.ncfr^trs  and  of  im- 

tk^  *  proper  items. 

me  younger.  •'  £^  „^ 

gagee  took 

On  the  28th  of  September,  1865,  Mr.  Button,  the  jegal  proceed- 
•^licitor  to  the  Messrs.  Andrews,  applied  to  Mr.  Ranee  Ihf'mortmgor, 

^^^    an  account  of  principal,  interest  and  costs  due,  whereby  ex- 
»lv*    «  .  penses  were 

''^^^ich  be  furnished  on  the  24th  of  October,  his  bill  of  being  incurred. 

^^^^ta  up  to  this  time,  on  which  nothing  turned,  being  '^^  °?®'^. 
^^^  3«.  4rf.     On  the  5th  of  November  Mr.  Button  in-  citor. delivered 
^^'■xied  Mr.  Ranee  that  Andrews  the  elder  had  agreed  25th  of  De-  * 
^  purchase  the  mortgaged  property  from  Andrews  the  cember,  and 
younger,  and  requested  to  be  furnished  **  with  a  short  to  complete  a 
^hatract  of  title  to  enable  him  to  prepare  the  convey-  ogh'^^D" ^^ 

ance."  ber.    The  bill 
^  contained  a 

^  v*^  for  an  abstract,  which  was  more  than  double  what  it  oucht  to  have  been,  but  the 
^l^cuor  refused  to  reduce  it,  and  the  bill  was  paid.     It  did  not  appear  that  any  pro- 

"  costs.     The 
taxation. 


— — ^tMn^  reiusea  ku  reauce  u,  ana  ine  oiii  was  paia.     ii  am  noi  appear  mat 
?^^  had  been  made  to  settle  the  matter,  and  postpone  the  question  of  cos 
^^^^^  considering  that  there  had  been  both  pressure  and  overcharge,  ordered  a 
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ance."  The  abstract  was  furnished  on  the  14th  of 
November  J  and  on  the  18th  of  December  the  draft  con- 
veyance was  sent  to  Mr.  Rancey  and  returned  by  him 
approved.  On  the  same  day,  Andrews  the  elder  was 
served  with  a  writ  for  the  mortgage  money. 

Ranee  urged  that  the  matter  should  be  settled  on  the 
28th  or  29th  of  December,  and  on  the  25th  he  delivered 
a  second  bill  of  costs,  29/.  18^.  4d.  The  parties  went 
over  from  Newmarket  to  Cambridge,  on  the  29th  of 
December,  to  complete,  when  the  bill  was  objected  to, 
but  Ranee  refusing  to  abate  any  thing,  it  was  paid  by 
Mr.  Button  under  protest. 

The  fact  really  was,  that  Andrews  the  elder  had 
arranged  for  raising  a  sum  of  1,100/.  on  mortgage  of 
the  property,  which  it  was  necessary  to  complete  before 
the  1st  of  January,  but  this  fact  did  not  appear  to  have 
been  known  to  Ranee. 

A  petition  was  presented  in  February  for  the  taxa- 
tion of  both  bills.  The  item  principally  objected  to  was 
a  charge  for  the  abstract  of  forty-three  brief  sheets, 
which  contained  only  169  folios,  or  about  four  folios  per 
sheet  instead  of  eight.  Besides  this,  on  a  former  sale  of 
a  small  portion  of  the  mortgaged  property,  Ranee  had 
made  an  abstract  of  the  same  title,  for  which  the  mort- 
gagor had  paid,  and  it  was  contended,  that  this  ought 
to  have  been  copied  into  the  second  abstract,  instead  of 
making  a  new  one  of  greater  length. 

The  affidavit  in  support  of  the  petition  did  not  state 
that  any  proposal  had  been  made  to  Ranee  to  complete 
and  hand  over  the  deeds  without  payment  of  his  bill  of 
costs ;  but  Ranee  stated  ''  that  he  never  objected  to  part 
with  the  title  deeds  and  writings  held  by  his  client  until  his 

bills 
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hi  I  Is  liad  been  paid,  nor  did  he  ever  use  any  pressure,  or        1856. 
io    skTiy  way  stipulate  or  make  it  a  condition,  that  such 
bills  should  be  paid  previously  to  such  title  deeds  and 
Cings  being  delivered  up." 

Selwyn^  in  support  of  the  petition. 

jR.  Palmer  and  Mr.  Giffardf  contri. 

Browne  (a) ;  Re  Wells  (6) ;  Re  Barrow  (c) ;  Re 
F'iwm.cii  (d) ;  In  re  Currie  {e)  ;  In  re  Fyson  (/) ;  In  re 
JowM.cs  (g) ;  JEx  parte  Wilkinson  (A) ;  Bx  parte  Bar  ton  {i); 
R^   C^atlin  (A)  were  cited. 

7%«  Master  of  the  Rolls  reserved  judgment 


^r%€  Master  of  the  Rolls.  -Mb'^*  ^^• 

^his  is  a  mixed  case  of  pressure  and  of  improper 
items.   The  property  belonged  to  Andrews  the  younger, 
who  mortgaged  it  for  600/.  to  Watson^  and  the  mortgage 
laoney  was  secured  by  a  bond  executed  by  the  father  of 
Andrews  as  a  collateral  security.     One  bill  of  costs  had 
^>^^u  delivered  in  October^  and  relative  to  this,  nothing 
occurs  that  would   have  induced  me  to  order  it  to  be 
taxed,  if  it  had  stood  alone.     An  application  for  pay- 
®^nt  was  made  by  Watson j  and  the  time  for  payment 
^^8  fixed  for  the  29th  of  December,  1855.    In  the  mean 
iitne,  two  actions  were  brought,  an  ejectment  against 
tue  son  and  an  action  against  the  father,  and  the  writ 
^'^a  served  on  the  18th  of  December ,  and  all  this  occa- 
sioned 

(fl)  15  Beav.  61.  {f)  9  Beav,  117. 

(t)  8  Beiiv.  416.  \g)  8  Beav,  479. 

(0  It  Beat.  547.  {h)  2  Colly,  92. 

(rf)  16  Beav.  585.  (i)  4  Be  *G.,  M.  4  Gor.  108. 

(t)  9  Beav,  602.  (k)  18  Beav.  508. 

N   2 
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18fi6.  sioned  great  expenses.  Altbongh  it  was  the  fact  that 
the  father  was  borrowing  money  to  enable  him  to  pay 
off  the  mortgage^  yet  this  was  not  known  to  Mr.  Ranee 
the  solicitor.  In  this  state  of  things,  the  second  bill  is 
sent  on  24th  December,  1855,  which  was  received  on 
Christmas-day,  and  it  contains  improper  items.  Now 
if  Ranee  had  known  that  Andrews  the  elder  was  ob- 
taining money  from  a  mortgagee,  who  would  not  ad- 
vance it  without  the  deeds,  and  had  said  *^  I  will  not 
part  with  the  deeds  without  payment  of  my  bills,''  I 
should  have  been  of  opinion,  that  it  was  pressure,  and 
ordered  taxation,  but  he  did  not  know  it  Button  does 
not  say  that  he  asked  for  the  deeds  without  payment, 
and  Ranee  does  not  say  that  without  payment  he  would 
have  delivered  them.  This  is  left  to  inference.  There 
was,  however,  pressure  to  some  extent,  for  Ranee  knew 
of  the  actions,  he  knew  that  expenses  were  running  on, 
and  that  the  time  for  payment  had  been  fixed  for  that 
day,  and  that  it  would  occasion  great  expense  to  post- 
pone it 

I  torn  to  the  bill  of  costs,  and  I  find  a  charge  for  ao  ab- 
stract of  forty-three  sheets.  I  then  turn  to  the  abstract 
itself  and  I  find  it  contains  only  169  folios,  and  I  learn 
finom  the  Taxing  Master,  that  it  ought  to  contain  eight 
folios  per  sheet,  so  that  the  abstract  nas  twenty-one 
sheets  aikl  one  folio,  but  is  charged  more  than  double. 
This  is  an  unfair  abstract  and  an  unfair  item,  and  taking 
the  matter  altogether,  I  shall  tax  this  bill,  but  I  shall 
give  Ranee  the  option  of  including  or  excluding  the 
other  bill,  and  he  most  pay  the  costs  of  the  petition. 
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HUGHES  V.  EMPSON. 

Martk  8,  18. 

^Y^HE  testator  ga?e  his  residue  to  his  two  executors.  Where  eze- 
upon  trusty  after  converting  the  same  into  money,  ^]^^ted^to 
fo  lay  4>ut  and  invest  the  same  in  or  upon  Government  reiUice  assets, 
^    veal  securities,  or  upon  railway  bonds  or  debentures  standing  upon 
»  Sffigland,  find  hold  the  same  on  trust  for  the  Plaintiff,  f »  improper 

^  investment, 

there  is  no 

The  testator  died  the  20th  of  September,  1853.  Part  JhkhTe'ti* 
^^  ^{g  estate  consisted  of  seventy-Gve  original  Crystal  is  to  be  calco- 
^^^lace  shares,  which  the  executors  retained.  p^^^  ^^  ^ 

particular 

Ay  the  decree,  an  inquiry  was  directed,  under  what  property  and 
^  *"^umstances  the  Defendant  had  retained  the  shares,  ^^^T*"*?/* 

J  affecting  It 

^^^^  whether  any  aud  what  loss  had  been  occasioned      Losses  oc- 
^  ^reby.  cutred  by  the 


non-sale  of 
Cryttal  Palace 
^  shiet.  which 

The  Chief  Clerk,  by  his  certificate,  found  the  average  wereat  a  pro- 
of the  shares  between  the  2Ist  of  October,  1863  m»umat  Ae 

.  testators 

v^^  men  the  will  of  the  testator  was  proved  by  the  De-  death,  but  sab- 

fe^^dant),  and  the  22nd  of  December,  1863  (bemg  two  J^\"d°J^^*} 

■^c>aths  after),  and  deducting  therefrom  the  price  of  the  The  executors 

ib^m  pn  the  14th  of  November,  1866  (the  date  of  his  ly^^^. 

certificate),  he  found  that  there  had  been  a  loss  of  326/.,  cate  with  the 

v^tii  which  be  charged  the  executor.  end  of  two 

months,  but 
...         ^^«  Court 

Tbe  executor  objected  to  the  finding,  and  bis  objec-  varied  the  cer- 
a*«. .ow  «n«  on  for  aigument  K'oaOu. 

Mr.  iZ.  Palmer  and  Mr.  Selwyn,  for  the  executor, 
contended,  that  the  executor  ought  not  to  have  been 
charged  with  tbe  price  of  the  shares  at  the  end  of  two 

months, 
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moDthsy  but  at  the  end  of  twelve  months,  when  their 
value  had  considerably  diminished,  and  that  no  rule 
existed  which  required  the  conversion  at  the  end  of  two 
months. 


Mr.  Lloyd  and  Mr.  W.  W.  Cooper^  for  the  Plaintiflfy 
argued,  that  some  period  must  be  fixed  for  calculating 
the  loss,  which  had  occurred  by  the  executor  allowing 
the  assets  to  remain  on  an  unauthorized  security,  and 
that  two  months  was  a  reasonable  time  within  which 
the  executor  ought  to  have  converted  the  Crystal  Palace 
shares. 

Buxton  y.  Buxton  (a)  ;  Bate  v.  Hooper  (b) ;  Morgan 
V.  Morgan  (c);  Knott  v.  Cottee{d\  were  cited. 

The  Master  of  the  Rolls,  though  he  now  seemed 
to  think  that  the  certificate  was  correct,  mentioned  the 
case  on  a  subsequent  day. 


l/flftA  18.         The  Master  of  the  Rolls. 

I  was  desirous  to  reconsider  what  I  had  done  in  this 
case  on  a  motion  to  vary  the  certificate,  and  though  I 
concur  in  the  general  efiPect  of  it,  vet  I  think  I  was  too 
hasty  on  the  subject  at  the  time,  and  I  propose  to  vary 
it.  The  question  is  this : — The  executors  found  a  por- 
tion of  the  testator's  property  invested  in  Crystal  Palace 
shares.  It  was  clearly  their  duty  to  sell  and  invest  the 
produce,  and  not  having  done  so,  they  are  liable  for  the 
loss  which  has  occurred  bv  their  omission,  and  that  is 

what 


(«)  1  llyL  ^  Cr.  so. 

(4)  5  D»  G^  Al.  4^  Gar.  33S. 


(O  1!  Brtir.  72. 
{d)  16  Beat.  77. 
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mrhat  I  intended  to  determine  on  the  former  occasion. 
then  the  question  is,  at  what  time  is  the  loss  to  be 
;ertained  ?  because  the  price  varied  very  considerably 
bel.ween  the  death  and  the  sale.    I  said  that  two  months 
ymrwL^  a  reasonable  time  for  that  purpose,  but  it  was  con- 
-C^Kided  that  a  year  was  the  time  which  has  always  been 
^i  ven,  and  that  such  was  the  period  allowed  in  Bate  v. 
J3r€M)p€r  (a) ;   but  that  case  does   not  govern   me  on 
^liis  occasion;  there  must  necessarily  be  a  discretion, 
CLnd  1  concur  with  the  argument  of  Mr.  Lloydy  that  there 
is  no  Gxed  period,  and  that  it  is  impossible  to  say  that 
it.  is  one  year.     You  cannot  fix  one  period  for  selling 
every  species  of  property.    Thus  suppose  the  testator 
possessed  a  large  quantity  of  horses,  it  would  be  cul- 
pable to  keep  them,  at  a  great  expense,  incurring  neces- 
sarily a  great  outlay  for  their  maintenance,  instead  of 
selling  them  at  once.  But  with  respect  to  other  property, 
there  must  be  a  reasonable  time  allowed  for  selling  it. 

With  respect  to  these  shares  this  was  their  situation : 
— The  institution  had  not  opened,  and  they  paid  no  di- 
vidend, but  they  bore  a  premium  in  the  market,  and  in 
uie  view  I  take  of  the  case,  I  should  have  considered 
1^  prudent  to  sell  at  the  earliest  period ;  but  in  all  these 
<^^8e8,  a  large  discretion  is  allowed  to  the  executors.    In 
Huston  V.  Buxton  (6),  Lord  Cottenham  held,  that  where 
^  executor  had  not  sold  Mexican  bonds  until  a  year  and 
^  half  after  the  death,  and  had  bona  fide  kept  them,  he 
^ght  not  to  be  charged  with  the  loss.     In  this  state  of 
^ings,  I  consider  that  the  executor  may  properly  exercise 
treasonable  discretion,  and  I  cannot  fix  any  particular 
P^od.    I  think,  in  my  own  view,  that  two  months  would 
we  been  reasonable  time,  but  he  might  fairly  have  con- 
"Mered  twelve  months.     I  shall,  therefore,  only  charge 

him 
(•)  5  Ue  G.,  M.  4-  Gor.  338.  (6)  1  Myl  if  Cr.  80. 
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him  with  the  loss  which  would  have  occurred  if  be  had 
sold  them  at  the  end  of  twelve  months.  I  have  con- 
sidered  whether  I  could  lay  down  any  general  rule,  but 
Gnd  it  impossible.  The  question  depends  on  the  par- 
ticular nature  of  the  property  and  the  evidence  affecting 
it  I  shall,  therefore,  alter  the  certificate  and  charge 
the  executor  with  the  value  of  the  shares  at  the  end  of 
twelve  months. 


DENING  r.  WARE. 


/^N  the  Ist  of  August  J  1842,  Edward  Deacon  exe- 
^^  cuted  a  voluntary  bond  to  Samuel  Ware,  in  the 
penal  sum  of  2,000/.,   whereby,  after  reciting  that,  in 


AprU  29. 

May  3. 

In  1842,  the 
testator  exe- 
cuted a  volun- 
tary bond, 
Davabie  nfter 

bis  death,  and  token  of  affection  for  his  wife,  Ann  Deacon,  he  had  con- 
in  1850,  he  sented  that  she  mi£:ht  make  her  will,  and  thereby  dis- 
tnade  a  volun-  .         "^    . 

tary  settlement  pose  of  1,000/.  to  such    persons  as  she  might  think 
in  favour  of 
other  parties. 
His  assets 


proper,  it  was  conditioned  that,  if  he  Edward  Deacon 
should  permit  her  to  make  her  will,  and  thereby  be- 
aTntto'pay  '  flueath  1,000/.,  and  if  within  six  months  after  the  de- 
cease of  Edward  Deacon,  his  heirs,  executors,  adminis- 
trators, or  assigns,  should  pay  the  1,000/.,  in  such 
manner  as  his  said  wife  should  have  appointed,  then 
the  bond  should  be  void. 


the  bond. 
Held,  that 
there  was  not 
sufficient 
ground  for 
holding  that 
the  deed  was 
fraudulent  as 
against  the 
bond  creditors, 
and  that  the 


Ann  Deacon  Accordingly,  by  her  will,  dated  the  24th 
September,  1842,  bequeathed  sundry  legacies,  payable 

six 


onta  of  proving 

the  deed  to  be 

fraudulent  attached  to  the  obligees  of  the  bond. 

By  a  voluntary  settlement,  the  settlor  assigned  a  mortgage,  and  purported  to  convey 
copyholds ;  he  also  covenanted  for  quiet  enjovroeut  and  for  further  assurance.  He 
died  without  having  surrendered  the  copyholds.  Held,  that  this  Court  would  not 
render  its  assistance  tf)  compel  the  voluntary  settlement  to  be  perfected. 

It  has  long  been  settled,  that  the  trustees  and  cestuis  que  trust  under  a  voluntary 
setUement  cannot  compel  the  settlor  to  perform  any  further  act,  than  he  has  already 
dune,  to  render  such  a  settlement  operative. 
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six  months  after  her  husband's  death,  under  his  bond,        18«56. 
she  died  on  the  22nd  September,  1849. 


JEdward  Deacon,  by  his  will,  dated  20th  October, 
X  849,  gave  all  his  property  to  the  Plaintiff,  upon  trust 
tx>  convert  and  discharge  the  bond,  and  apply  the  resi- 
clue  as  therein  mentioned. 

£y  an  indenture,  dated  the  22nd  of  June,  1860,  and 
vxi3.de  between  Edward  Deacon  of  the  first  part,  George 
I^€>feweU  of  the  second  part,  and  two  trustees  of  the 
tliird  part,  reciting  a  mortgage  to  Edward  Deacon  of 
certain  copyhold  hereditaments  of  the  manor  of  Chard, 
^u  Somerset  to  secure  the  sum  of  670/.  and  interest,  and 
^^^citing  a  copy  of  court  roll  of  the  same  manor,  dated 
^he  1st  of  December,  1830,  whereby  certain  heredita- 
ments were  granted  to  Edward  Deacon  for  the  lives  of 
liimself  and  four  other  persons,  and  the  life  of  the  sur- 
^vor;  and  also  reciting  that  he  Edward  Deacon  was 
desirous  of  making  a  settlement  of  the  670/.  and  inte- 
'^^  and  of  the  said  hereditaments  so  granted  or  be- 
iongjiig  ^  iiiiu  j^a  aforesaid,  in  favour  of  George  Hope" 
^^ii,  for  the  benefit  of  himself,  his  wife,  and  family, 
^^^ject  to   the  life  interest  of  him,   Edward  Deacon, 
"herein,  it  was  witnessed,  that  in  consideration  of  na- 
turai  love  and  affection,  he,  the  said  Edward  Deacon, 
*®^'giied  to  the  two  trustees  the  said  sum  of  670/.,  and 
^^  interest  due  and  to  grow  due  for  the  same,  upon  the 
^^sts  thereinafter  mentioned,  and  he  thereby  also  re- 
^^^«ed  to  the  same  persons,  the  mortgaged  premises  and 
^^    hereditaments  granted  to  him  for  lives  upon  the 
*^Oie  trusts.    These  were  for  Edward  Deacon  for  life, 
^nd  after  his  decease  for  George  Hopewell,  his  heirs,  &c. 
waoVutely.  Then  followed  covenants  by  Edward  Deacon, 
for  power  to  convey  the  hereditaments,  for  quiet  enjoy- 
i&ents  by  Dening  and  Gore,  and  for  further  assurance. 

Edward 
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1866.  Edward  Deacon  died  in  August^  1852. 

The  copyholds  had  never  been  surrendered  to  the  uses 
of  the  settlements,  and  the  deeds  relating  to  the  present 
mortgage  security  and  debt  comprised  in  the  indenture 
of  settlement  of  Junej  1850,  remained  in  the  hands  of 
JEdward  Deacon  until  his  death,  when  they  were  taken 
possession  of  by  George  Hopewell,  He  contended,  that 
the  settlement  o(  June,  1850,  was  valid,  as  against  the 
bond  of  1842,  and  that  the  property  thereby  assigned 
and  conveyed  formed  no  part  of  the  testator's  assets,  and 
was  not  liable  or  subject  to  the  claims  of  the  several 
persons  interested  under  the  bond  and  the  will  of  Ann 
Deacon. 

The  present  suit  was  instituted  in  order  to  obtain  a 
declaration  as  to  the  rights  of  the  parties  and  for  the 
administration  of  the  testator's  estate;  at  the  hearing,  a 
decree  was  made  directing  inquiries  and  accounts. 

The  Chief  Clerk  certified,  that  at  the  death  of  Edward 
Deacon  he  had  no  personal  estate,  except  some  wearing 
apparel  of  trifling  value;  that  the  real  estate  belonging 
to  him  at  his  death  (other  than  the  hereditaments  com- 
prised in  the  settlement  o(  June,  1850)  consisted  of  five 
cottages  and  gardens  thereto ;  two  cottages  (burnt 
down)  and  gardens  thereto,  and  a  small  freehold  field 
adjoining,  and  which  cottages  and  field  had,  in  pursu- 
ance of  the  decree,  been  sold  for  490/. ;  that  there  was 
a  balance  of  108/.  9^.  7d.,  due  from  the  PlaintiflTs,  in 
respect  of  rents,  &c.  received  by  them ;  and  that  the 
simple  contract  debts  amounted  to  29/.  18^.  6c/.,  and  the 
legacies  bequeathed  by  Deacon  to  240/.  lis,  lOrf. 

The  assets  (other  than  those  comprised  in  the  settle- 
ment) being  insufficient  to  discharge  the  simple  contract 
debts  and  the  bond  debt,  the  questions,  on  the  cause 

coming 


Denino 

V. 
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coming  on  for  further  consideration,  were,  first,  whether        1856. 
the  settlement  was  fraudulent  and  void  as  against  cre- 
ditors, and  if  not,  then  secondly,  whether  the  property 
comprised  in  it  was  thereby  effectually   conveyed,  or       Ware. 
remained  part  of  the  assets  of  the  testator. 

l^ith  reference  to  the  first  point,  it  was  stated  in  the 
bill,  that  on  the  Ist  of  August^  1842,  the  whole  property 
of  the  testator  was  estimated  at  about  2,000/.,  the  seven 
cottages  and  freehold  field,  which  were  sold  under  the 
decree  for  490/.,  being  then  supposed  to  be  worth  1,000/. 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper^  for  the 
Plaintifis. 

Mr.  Follett  and  Mr.  Freeman^  for  the  legatee  of  Ann 

l^eacan.    The  bond  is  an  ordinary   bond,  under   the 

hand  and  seal  of  the  testator,  on  which  an  action  at  law 

D^ight  be  maintained ;  it  may  therefore  be  enforced  in 

this  Court ;  Fletcher  v.  Fletcher  (a).     The  deed  of  set- 

feiuent  would  not,  at  law,  be  any  defence  to  such  an 

•ction  on  the  bond,  for  it  rendered  the  testator  insolvent, 

^d  was  therefore  void  under  the  statute  13  Eliz.  c.  5, 

**  being  made  with  the  view  and  intent  of  defrauding 

creditors.     It  cannot  therefore   stand   as   against  the 

'^'^d,  in  this  Court.     The  bond,  though  voluntary,  is 

good  at  law,   but  in  this  Court,  no  doubt,  voluntary 

"^*>t8  rank  after  debts   for  value;    that   is  the  only 

^^erence. 

^ven  if  the  deed  of  settlement  should  be  held  to  be 

^^*>d,  and  not  made   in   fraud  of  creditors,  it  never- 

**^^le8s  fails  to  constitute  an  effectual  conveyance  of  the 

pit>perty  comprised  in  it,  by  reason  of  the  copyholds  not 

^^^ng  been  surrendered  to  the  uses  of  the  settlement, 

and 

(a)  4  Hare,  67. 
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and  the  deed  being  voluntary,  this  Court  will  not  inter- 
fere to  comfjlete  the  coaveyance.  The  copyholds,  tbei^ 
(ore,  Bie  not  subject  to  the  trusts  limited  by  the  settle* 
meot.  They  cited  Jaihiju  v.  Briant  (a) ;  Wataan  v. 
Parker  {b). 

Mr.  Hanson  is  the  Bame  interest,  contended  that  the 
settlement  was  incomplete,  and,  betag  voluntary,  was, 
therefore,  not  binding. 

Mr.  F%»eher  for  O.  Hopaoell  and  wife. 

Mr.  Brooktbank  for  Samnel  Ware. 

The  Mabteb  of  the  Rolls  expressed  his  opinion  to 
be,  that  the  bond  constituted  a  perfectly  good  debt 
from  the  testator,  and  made  bis  assets  liable  for  that 
amount.  He,  bowetet,  reserved  judgment  on  the  prio- 
cipai  points. 


May  3.  The  Mabteb  of  fie  Rolls. 

It  is  quite  clear,  that  the  bond  of  August,  1842,  is  a 
good  bond,  and  that  the  amount  thereby  secured  must 
be  paid  out  of  the  assets  of  the  testator.  The  question 
is,  whether  the  property  conveyed  by  the  deed  of  1850 
did,  or  did  not,  form  part  of  his  assets  at  his  death. 
,  GO  far  as  that  indenture  is  complete,  and  does  not 
t'n  feri,  depends  upon  whether  the  deed  is  void 
lar  the  13  Eliz.  c.  5,  as  being  made  with  the  view 
intent  to  defraud  creditors.  It  was  argued,  that 
must  be  the  intent  of  this  deed,  inasmuch  as  their 
debt 

ib)  6  Beov.  283. 


tl^ 


le  next  question  is,  whether  the  Court  will  assist 
person  claiming  under  the  settlement  of  1850,  for 
purpose  of  completing  that  which  the  testator  left 
—  ^^mplete,    but    covenanted   to  complete;    I  am   of 
i^^^-  ^lion   that  this   cannot  be   done,   and   that   so   far 
ything  further  remains  to  be  done  to  complete  the 
of  the  trustees  under  that  deed,  and  which  they 
not  now  accomplish  without  the  aid  of  this  Court, 
hat  extent,  they  cannot  hold  the  property  covenanted 
be  conveyed  or  surrendered  against  the  persons 
^^^iming  under  the  bond  or  the  will  of  the  testatrix. 
^e  question  against  them  is  the  same  that  it  would 
^^Te  been  against  the  testator  himself,  if  he  were  now 
^«^ive,  and  this  were  a  suit  to  compel  him  to  surrender  the 

copyholds ; 
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deb^    on  the  assets  of  the  testator  would  be  thereby        1866. 
def  ^^ted.     Bat  I  am  of  opinion  that  no  facts  exist  in 
th  ff>^      case,  on  which  such  a  conclusion  can  be  properly 

It  is  true  that  the  sale  of  the  property  of  the 

tor  has  produced  less  than  might  have  been  ex- 

f^^c^'fc^^,  and  that  thereby  a  deficiency  has  been  created ; 

f^*^*^    Kio  other  facts  appear,  by  which  it  can  be  reasonably 

■i^  tffemred,  that  the  testator  knew,  or  believed,  or  had  just 

on  to  believe,  that  his  assets,  after  this  property  had 

deducted,  would  not  have  been  sufficient  to  pay 

'^^^     lond  in  addition  to  debts  contracted  for  value.     In 

of  this  description,  between  volunteers  on  both 
s,  the  burthen  of  proving  that  the  deed  was  exe- 
d  with  a  view  to  defraud  creditors,  in  my  opinion, 
"^H^ft  on  the  person  claiming  under  the  bond,  and,  as  I 
*^^'*^'*=5  stated,  I  find  not  only  no  facts  leading  me  to  that 
elusion,  but  what  evidence  there  is,  induces  me  to 
e  to  an  opposite  opinion.     I  am  of  opinion,  there- 
,  that  the  deed  of  1850  is  a  valid  deed,  and  that  all 
property  thereby  efiectually  conveyed   ceased   to 
a  part  of  the  assets  of  the  testator. 


L 
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1856.  copyholds ;  and  it  has  long  been  settled^  that  the 
trustees  and  cestuis  que  trusty  under  a  voluntary  settle- 
ment^ cannot  compel  the  settlor  to  perform  any  further 

Ware.  act  than  he  has  already  done  to  render  that  settlement 
operative.     Declare  accordingly. 


Denimg 


Jpn7  7,8,  BASHAM  V.  SMITH. 

and  26. 
The  "full  di»-  TN  \%A'i y Montague  George  Smith,  applied  by  petition, 

prieonCTWrom  ^"  ^^^  usual  way,  for  the  benefit  of  the  Insolvent 

custody  with-    Debtors'  Act,  and  the  usual  vesting  order  was  made  on 
dication"  by      ^^^  4th  o(  November y  1843.     Afterwards,  the  detaining 

the  Court,        creditor  discharged  him  from  custody  :  nothing  further 
under  the  pro-  ®  -^ /  ?i    j         i 

visions  of  the     took  place  in  that  insolvency,  no  schedule  was  filed,  and 
V&^Vicf     °^  revesting  order  made. 

c  110,  means 

fromVnsonin        ^^  1846,  Smith  became  a  second  time  insolvent,  and 

a  complete  and  the  usual  vesting  order  was  made;  and  on  the  29th  of 
unconditional      x^,        io>i*-i/»i        »        /.»•!.       •  i 

form.    The       October  y  lo45,  the  Jinal  order  of  adjudication  was  made, 

word  "fullf '     and  he  was  thereupon  discharged  from  prison,  and  his 

as  apphed  to  "^  or/ 

the  word  **di8-  estate  was  vested  in  Mr.  Sturgis, 

charge,"  is  ex- 
plained hy  the 

38th  section.         In  Marchy  1848,  Smith,  under  an   agreement  with 

which  shews         

that  the  in-       Broughtony  became  entitled   to  a  charge  on  a  rever- 
solvent  may      gionary  interest,  which  now  amounted  to  175Z. 

obtam  a  dis-  "^ 

charge  from  In 

prison  on  bail, 

or  upon  conditions  not  amounting  to  a  full  discharge. 

Therefore,  where  a  vesting  order  was  made,  and  before  any  final  order  of  adjudica- 
tion or  any  further  step  taken,  the  insolvent  was  discharged  by  the  detaining  cre- 
ditor, and  no  revesting  order  was  ever  made,  it  was  held,  that  the  discharge  was  a 
**  full  discharge"  under  the  37th  section,  and  that  afler-acquired  property  did  not  pass 
to  the  provisional  assignee  under  that  insolvency. 

Observation  as  to  the  danger  of  allowing  a  party  to  mend  his  case,  upon  a  reference 
back  to  Chambers,  after  it  has  been  brought  before  the  Court,  and  the  exact  point 
in  which  the  evidence  is  thought  to  be  defective  is  known. 


^  cause  now  came  before  the  Court  upon  naotion 

^^^y  the  certificate,  whereupon  two  questions  arose: 

^  »      upon  the  construction  of  the  stat.  1  8c  2  Vici. 

'     *   lO;  and  second,  whether,  upon  the  evidence,  M, 

^    '^mith  had,  in  fact,  assigned  the  benefit  of  the  se- 

^^^ty  to  his  father. 

^^he  37th  sect,  of  the  1  &  2  Vict.  c.  100,  enacts,  that 

^^pon  the  filing  of  such  petition  by  such  prisoner,  it 

^^U  be  lawful  for  the  said  Court  for  the  Relief  of  In- 

^Xvent  Debtors,  and  such  Court  is  hereby  authorized 

^^d  required,  to  order  that  all  the  real  and  personal 

^^tate  and  effects  of  such  prisoner,  both  within  this 

^^alm  and  abroad,  except,  &c.,  and  all  the  future  estate, 

^ght,  title,  interest  and  trust  of  such  prisoner  in  or  to 

^ny  real  or  personal  estate  and  effects,  within  this  realm 

Or  abroad,  which  such  prisoner  may  purchase,  or  which 

may 
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Irs      1852,  Smith  a  third  time  took   the   benefit   of       1866. 
th^        Insolvent  Debtors'   Act,  and  an  order  was  made 
ng  his  estate  and  effects  in  the  Defendant  Sturgis. 

was  alleged,  that  under  these  orders  the  175/.  was 
in  Sturgis.    On  the  other  hand,  the  175Z.  was 

ed  by  W.  Smithy  father  of  Montague  Oeorge 
%  under  an  alleged  agreement  of  the  18th  of 
cA,  1848. 

lie  Chief  Clerk  certified,  that  175/.  135.  "kf.  was  due 
"^F^om:^  the  security  to  Sturgis,  and  nothing  to  Smithes 
«r,  on  the  grounds  that  "the  insolvency  of  1843 
''siled,  and  vested   the  property  in  the  Defendant 
"S^ff  ^^^  that  W.  Smithes  security  being  taken  sub- 
•^'-•eatly,  could  not  avail  against  the  title  of  iS^Mr^w." 
^    ^Iso  certified,  that  "there  was  no  suflScient  proof  of 
^^«cr^  to  the  Plaintiff*  by  W.  Smith  of  his  security,  so  as 
^  **  ^^^ct  the  title  of  SturgUr 
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1866.  may  revert^  descend^  be  devised  or  bequeathed,  or  come 
to  him,  before  he  shall  become  entitled  to  his  fined  dis- 
charge^ in  pursuance  of  this  act,  according  to  the  adju- 
dication made  in  that  behalf;  or  in  case  such  prisoner 
shall  obtain  hhsfull  discharge  from  custody  without  any 
adjudication  being  made  by  the  said  Court,  then  before 
such  prisoner  shall  be  so  fully  discharged  from  custody; 
and  all  debts  due,  or  growing  due  to  such  prisoner,  or 
to  be  due  to  him,  or  her,  before  such  discharge  as  afore- 
said, shall  be  vested  in  the  provisional  assignee  for  the 
time  being  of  the  estates  and  effects  of  Insolvent  Debtors 
in  England,"  &c.  The  38th  section  provides  that  a 
prisoner  may  be  discharged  upon  bail,  and  upon  cer- 
tain conditions  not  amounting  to  an  absolute  final  dis- 
charge. 

Mr.  Lloyd  and  Mr.  Walford^  for  Smithes  father,  con- 
tended, that  the  discharge  of  the  prisoner  in  1843,  by 
the  detaining  creditor,  was  complete  and  unconditional, 
and  therefore  amounted  to  a  ''full  discharge"  under  the 
37th  section  of  the  1  &  2  Vict.  c.  1 10  ;  and  that  this  was 
clearly  the  meaning  of  a  "full  discharge"  appeared 
from  the  38th  section,  which  had  reference  to  a  discharge 
upon  bail,  and  upon  certain  conditions  not  amounting  to 
a  complete  discharge;  that,  consequently,  property  ac- 
quired under  the  agreement  of  1848,  did  not,  under 
the  37th  section  of  the  act,  vest  in  the  provisional 
assignee;  secondly,  that  the  deposit  being  made  with 
W.  Smithy  after  the  final  adjudication  in  the  second, 
but  before  the  third  insolvency,  was  valid  and  bind- 
ing. They  cited  Tudway  v.  Jones  (a);  Ex  parte  New- 
ton{b);  Smith  v.  Smith  {c);  Grange  v.  IVickett{d); 
Kernot  v.  Pittis  {e) ;  Jones  v.  Gibbons  (/) ;  1  &  2  Vict. 
c.  110,  ss.  37,  38,  40,  87  ;  21  Jac.  1,  c.  19,  s.  1 1. 

Mr. 

(a)  1  Koy  4  Johntt.  691.  (d)  2  £//.  ^  BL  395. 

(6)  4  Dtac.  4-  Ch.  138.  («)  2  £//.  Sf  BL  406. 

(f)  2  Cr,  4-  Mees.  231.  (./*)  ^  Kes.  407. 
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V. 


Follett  and  Mr.  Osborne^  contra^  cited  Stocks 
(a). 


1866. 


th< 


qu 


k^  Master  of  the  Rolls. 

this  case  two  questions  arise ;  one  upon  the  con- 
'^on  of  the  statute  of  the  1  &  2  Vict,  c.  1 10,  and 
^"^her  upon  the  evidence,  whether,  in  fact,  the  son 
Assigned  to  his  father  the  benefit  of  the  security  in 
Lion. 

is  admitted,  that  the  property,  being  acquired  after 
nal  adjudication  in  the  second  insolvency,  cannot 

be  vested  in  the  provisional  assignee,  by  virtue  of 

j)roceedings  in  that  matter;  and  the  question  is, 
er  it  is  vested  in  the  provisional  assignee  under  the 

lag  order  made  in  the  first  insolvency,  there  having 
no  order  made  in  that  insolvency  to  revest  the 

crty  in  the  insolvent.  This  depends  upon  the  con- 
ion  of  the  37th  clause  which  is  in  these  words — 
Sonar  read  it  (i).] 

^t  is  argued,  on  behalf  of  the  father,  that  two  limits 
^  imposed ;  that  the  future  property,  whatever  it  may 
,  which  is  acquired  by  the  insolvent  before  his  dis- 
arge,  either  by  the  final  adjudication,  or  before  his 
^^11  discharge  by  the  creditors,  is  vested  in  the  pro- 
visional assignee;  but  that  the  " full  discharge**  by  the 
Creditors  means,  his  ''full  discharge"  from  prison  in  a 
^^mplete  and  unconditional  form. 

Upon  the  whole,  I  have  come  to  the  conclusion  that 
'^his  is  the  true  construction  of  the  act.     I  think  the 

argument 
(a)  4  De  G.,  ^f.  Sf  Got.  11.  (6)  Sec  unth,  p.  191. 
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argument  is  correct  which  says,  that  the  meaniDg  oF  the 
word  "full,"  as  applied  to  the  word  "discharge,"  is 
explained  by  the  38th  section,  which  follows  it,  and 
which  shews  that  the  insolvent  may,  in  certain  cases, 
obtain  a  discharge  from  prison  on  bail,  and  upon  certain 
conditions  which  do  not  amount  to  a  full  dischai^e ; 
and  I  think,  if  this  be  not  the  real  meaning  of  the  word 
"full,"  as  applied  to  the  discharge  of  the  insolvent 
debtor,  under  this  clause,  that  there  is  no  other  in- 
telligible or  distinct  meaning  which  I  can  affix  to  it. 

It  is  justly  observed,  that  the  other  creditors  of  the 
insolvent  are  not  prejudiced  by  this  construction,  be- 
cause, if  they  objected  to  the  discharge  of  the  insolvent, 
they  might  have  detained  the  prisoner,  or  replaced  him 
in  prison,  in  the  event  of  their  claim  not  being  satisfied ; 
but  it  would  be  the  occasion  of  a  great  injury  to  the 
debtor,  if,  when  he  had  paid  and  satisfied  every  claim 
on  him,  after  the  vesting  order  had  been  made,  but  had 
neglected  to  obtain  an  order  revesting  the  estate  in  him- 
self, all  his  future  property  should  become  vested  in  the 
provisional  assignee.  I  think  that  is  contrary  both  to 
the  principle  and  scope  of  the  act. 

It  appears  to  me  that  the  scope  of  the  act  is,  that  the 
final  adjudication  of  the  Court,  in  the  one  case,  and  the 
unconditional  discharge  from  prison  of  the  prisoner,  in 
the  other  case,  not  prevented  by  any  of  the  other  credi- 
tors, and  which  virtually  removes  the  debtor  from  the 
operation  of  the  statute,  constitute  the  two  periods 
within  which  the  property  acquired  by  the  insolvent 
debtor,  in  either  alternative,  passes  to,  and  is  now  vested 
in  the  provisional  assignee. 


This,  however,  does  not  determine  the  question  in 
favour  of  William  Smith,  the  father  of  the  insolvent, 

because 
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because  his  sou,  Montague  Oeorge  Smith,  became  in- 
solvent for  the  third  time  on  the  9th  of  February,  1852, 
under  which  it  is  not,  and  in  fact  could  not  be  disputed, 
the  property  passed  to  Mr.  Sturgis,  under  the  vesting 
order  made  in  that  insolvency,  if  it  were  then  the  pro- 
perty of  the  insolvent,  that  is,  unless  a  valid  and  effec- 
tual disposition  of  it  had  been  previously  made  by 
Montague  Oeorge  Smith  in  favour  of  William  Smith, 
his  father. 


1866. 


Now,  the  burden  of  proving  this  lies  upon  William 
Smith,  Looking  at  the  case  in  this  point  of  view  :  viz., 
that  it  lies  upon  him  to  prove  the  assignment,  the  affi- 
davits fail  in  doing  so.  The  utmost  they  do,  is  to  raise 
a  suspicion,  and  it  is  impossible  to  say  they  prove  that 
an  assignment  was  made  under  which  he  is  entitled.  In 
that  state  of  the  case,  I  am  bound  to  say  that  the  Chief 
derk  came  to  a  right  conclusion,  and  I  disallow  the 
olaim,  on  the  ground  that  the  evidence  does  not  esta- 
blish it. 


I  cannot  accede   to  the  request  which  Mr.  Lloyd 
pressed  upon  me,  that  I  would  permit  the  matter  to  go 
back  into  Chambers,  to  enable  Mr.  William  Smith  to 
try  to  mend  the  case.     Nothing  can  be  more  dangerous 
than  to  allow  a  person  to  mend  his  case  after  it  has 
leen  brought  before  the  Court,  when  he  knows,  from 
the  decision  of  the  Court,  the  exact  point  where  the 
evidence  is  considered  to  fail.     I  have  no  doubt  what 
the  result  of  sending  it  back  to  the  Master  would  be. 
As  it  is  clear  that  Mr.  Smith  cannot  mend  his  recol- 
lection in  the  matter,  and  as  he  had  gone  through  all 
his  papers  before  he  made  his  last  affidavit,  it  is  obvious 
that  no  beneficial  or  effectual  result  would  be  occa- 
sioned by  it.     I  am,  therefore,  of  opinion,  that  the  cer- 
tificate of  the  Chief  Clerk  must  be  confirmed. 

o2 
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COOKE  V.  DEALEY. 

Dee.  20,  22. 

Subject  to  the   fTlHE  testator,  Samuel  Cooke,  directed  that  all  his 
estatM  were^^  debts  should  be  paid  by  his  executors  out  of  his 

devised  to  A.    personal  estate.     He  devised  his  real  and  personal  estate 

They  were  all  t-'o^^i-r  j     r       i         i  i      •  i      ■ 

sold  in  an  ad-    ^o  "^^  ^'^^  for  life,  and  after  her  decease,  he  bequeathed 
ministration      ]  QOOL  to  the  Plaintiff,  and  subject  thereto,  he  devised 

suit,  to  which  . 

the  devisee  was  and   bequeathed   one-fourth  of  his  real  and   personal 

I  Aft 

paymMit  of  the  ^^^^*®  ^^  ^'^  daughter  Eliza  Dealey,  and  the  remainder 

debts, &c.  there  to  other  persons, 
remained  a 
sum  in  Court 

at  the  death  Xhe  testator  survived  his  wife  and  died  in  1861. 

of  the  devisee. 
Held,  that  it 

was  of  the  ^  g^J^  ^^^  instituted  for  the  administration  of  the 

character  of 

real  estate,  and  estate,  to  which  Eliza  Dealey  and  her  husband  were 
Eeir.         ^^    parties.    By  the  decree,  the  usual  accounts  were  directed, 

and  the  real  estates  were  ordered  to  be  sold  for  the  pay- 
ment of  the  debts  and  legacies ;  they  were  accord- 
ingly sold  for  4,260/.  Subsequently  to  the  decree  and 
to  the  sale,  Eliza  Dealey  fell  into  a  state  of  mental 
imbecility,  and  the  estates,  in  consequence,  were  vested 
in  the  purchasers,  under  the  Trustees'  Act.  Eliza 
Dealey  died,  and  in  April,  1855,  her  husband  took  out 
administration.  After  payment  of  the  testator's  debts 
and  legacies,  there  still  remained  a  surplus  of  the  pro- 
duce of  the  real  estate  in  Court.  The  husband  and 
administrator  of  Eliza  Dealey  now  presented  a  petition, 
whereby  he  claimed  one-fourth  of  the  fund  in  Court,  as 
personal  estate ;  but  this  claim  was  contested  by  her 
heir-at-law,  who  insisted  that  the  surplus  fund  still 
retained  the  character  of  realty. 

Mr.  Whitbread,  in  support  of  the  petition.    The  fund 

in 
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i  «n  Court  is  of  the  character  of  personalty ;  it  is  the  pro-  1865. 
uce  of  a  sale  directed  by  the  Court,  in  a  suit,  to  which  the 
wners  of  the  estate  were  parties,  and  who  must,  there- 
re,  be  taken  to  have  assented  to  the  sale.  The  case  is 
similar  to  Flanagan  v.  Flanagan  (a),  where  too  much  of 
real  estate  had  been  sold  to  pay  the  debts,  and  the 
urplus  was  held,  as  between  the  real  and  personal  repre- 
ntatives  of  devisees,  to  be  personal  estate.  In  Oxenden 
.  Lord  Campion  (&),  the  produce  of  timber  on  the  estate 
f  a  lunatic  ordered  to  be  sold  in  the  lunacy  was  held  to 
personal  assets.  So  in  the  matter  of  Crass  a  estate  (c), 
^Sx>rd  Cranwarih  ordered  money,  paid  into  Court  by  a 
K-ailway  company,  for  land  taken  under  the  Lands  Clauses 
-^ct,  from  a  person  who  was  in  a  state  of  mental  imbe- 
ility,  to  be  paid  to  his  executors.  Again,  under  the 
Tl  Will.  4,  c.  65,  s.  28,  where  real  estate  of  a  lunatic  is 
sold  by  the  Court  to  pay  his  debts,  the  statute  (s.  29) 
declares,  that  the  surplus  produce  shall  be  of  the  same 
^'nature  and  character."  This  shews  that,  but  for 
this  claufte  and  in  other  cases,  it  would  be  considered 
Tealty. 

Mr.  Lloydf  Mr.  Whiie^  Mr.  Fleming^  and  Mr.  George 
Law,  conird.  A  sale  made  for  a  limited  purpose  will 
not  alter  the  character  of  property  not  required  for  that 
purpose.  The  bill  in  this  case  only  asked  that  so  much 
of  the  real  estate  might  be  sold  as  might  be  necessary. 
Too  much  has  been  sold  by  accident  and  not  with  the 
design  of  changing  its  nature  and  character.  Flanagan 
V.  Flanagan  turned  on  the  terms  of  the  decree  for  pay- 
ment Oxenden  v.  Lord  Campion  (6)  was  not  the  case  of 
a  sale  of  the  corpus  of  real  estate,  but  of  the  casual 
profits  of  it,  and  therefore  does  not  apply.     In  the 

matter 

(a)  Stated  in  1  Bro.  C.  C.  500.  (c)  I  Sim.  N.  S.  260. 

(6)  2  Veijun.  69. 


Cooke 

V. 
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1855.  matter  of  Crosses  estate  (a),  depended  on  the  constraction 
of  the  Lands  Clauses  Act  (8  &  9  Vict,  c.  1 8),  and  is  in- 
consistent with  the  other  authorities.  As  a  feme  sole^  it 
Dealbt.  ^as  impossible  for  a  married  woman  to  assent;  Field  v. 
JBrown  (b) ;  or  to  bind  her  estate^  except  under  the  Fines 
and  Recoveries  Act. 

Mr.  Whitbread,  in  reply. 

The  following  cases  were  also  cited  and  commented 
on : — Jermy  v.  Preston  (c)  ;  Wheldale  v.  Partridge  (d) ; 
midland  Counties  Railway  Company  v.  Oswin  (e).  See 
also  In  re  Taylor's  Settlement (/) ;  In  re  Homers  Es- 
tate {g) ;  In  re  Stewart  (A) ;  Ex  parte  Walker  (t) ;  In 
the  Matter  of  Wharton  (k) ;  In  re  Sloper  (/),  in  which 
the  Lords  Justices  held^  that  the  purchase-money  paid 
by  a  railway  company,  for  lands  belonging  to  a  lunatic, 
was  to  be  treated  as  realty. 

The  Master  of  the  Rolls. 

T  will  dispose  of  this  case  on  Monday. 


Bee.  22.  The  Master  of  the  Rolls. 

This  petition  relates  to  the  question  of  conversion, 
and  I  was  desirous,  before  deciding  the  case,  to  look  at 
two  authorities  cited  by  Mr.  Whitbread,  which  appeared 

to 

(a)  1  Sim.  N.  S.  260.  (g)  b  DeG.Sf  Sm.  483. 

ib)  17  Beav.  146.  (h)  1  Sm,  ^  G.  32. 

(c)  13  Sim.  356.  (t )  1  Drew.  508. 

((/)  8  Vet.  235.  (k)  5  De  G.,  Af.  4"  Gor.  33. 

(e)  1  Colltf.  80.  (0  MS.  5th  May,  1854. 
(/)  9  Hare,  596. 
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ave  a  very  strong  bearing,  and  of  the  latter  of  which 
8  not  aware. 


1865. 


ai 


o 


tt 
h^ 


e  question  is,  whether  certain  money  in  Court, 
s%  ing  from  the  sale  of  a  real  estate  directed  to  be  sold, 
Dgs  to  the  beir  or  to  the  personal  representative, 
general  rule  undoubted  is,  that  the  conversion  of 
estate  into  personalty  only  takes  effect  to  the  extent 
he  object  required,  and  therefore  to  this  extent  the 
version  takes  effect,  but  beyond  that,  the  rights  of 
parties  remain  the  same  as  if  no  conversion  or  sale 
taken  place ;  this  was  decided  in  Ackroyd  v.  Smith-- 
K    {a),  so  celebrated  for  Lord  EldorCs  argument,  and 
«*iany  other  cases. 


rxxl 


th 


Bh 

in 
all 


f  the  matter  stood  there,  I  should  have  thought  that 
was  no  question  on  the  subject,  but  Mr.  Whithread 
d   two  cases  which  seemed  to  shew,  that  a  different 
prevailed  in  lunacy,  where  the  Court  considered, 
it  would  be  for  the  benefit  of  the  lunatic  that  a 
of  his  real  estate  should  take  place,  and  he  argued 
tJiis  view  was  confirmed  by  the  28th  section  of  the 
^e  1  Will,  4,  c.  65,  which  says,  that  conversion 
1 1    not  take  place  in  a  particular  event,  from  which  he 
ed,  that  but  for  this  statute,  it  would  take  effect  in 
her  cases. 


or 


^     "^hink,  however,  that  the  authorities  cited,  and  rules 

^  ^:^nacy,  do  not  alter  the  principle  in  these  cases. 

^  of  the  real  estate  was  sold  than  was  necessary; 

^Durse,  the  conversion  is  complete  to  the  extent  to 

^  the  purchase-money  was  required  for  the  par- 

^  ^  ^r  object  for  which  the  sale  took  place,  namely, 

^1  "^Tie  payment  of  the  debts  and  costs,  but  the  excess, 

J         ^^^gh  in   the   form  of  money,  remained,  as   before, 

•^^"essed  with  the  character  of  land. 

The 

(a)  1  Bro.  C.  C.  503. 
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The  money  was  raised  by  sale  instead  oF  by  mortgage, 
and  for  the  convenience  of  the  purchaser  too  much  was 
sold,  the  excess,  therefore,  beyond  what  was  required 
retains  its  original  character  of  realty. 

The  case  of  Oxenden  v.  Lord  Compton  (a)  was,  in  my 
opinion,  rightly  distinguished  by  Mr.  Lloyd;  that  was  a 
case  more  in  the  nature  of  emblements  or  growing  crops 
of  an  estate,  and  may  be  distinguished  from  what  may 
be  called  the  proceeds  of  the  sale  of  the  estate  itself. 
In  that  case,  timber  on  the  estate  of  a  lunatic  had  been 
cut  and  sold  by  order  of  the  Court,  on  a  report  that  it 
would  be  for  his  benefit,  and  the  produce  was  held  to  be 
personal  and  not  real  estate,  because  it  was  part  of  the 
fruits  of  the  real  estate  come  to  maturity.  It  was  like 
the  produce  of  a  coppice,  which  is  usually  cut  every 
eighteen  or  twenty  years,  which  would  be  the  profits  of 
the  estate  the  same  as  any  other  crop.  Timber  had 
been  sold  in  the  judicious  management  of  the  estate, 
and  the  produce  was  held  money,  and  belonged  not  to 
the  heir  but  to  the  personal  representative. 

The  other  case.  In  re  the  Matter  of  Cross's  Estate  (6), 
is  one  of  greater  difficulty,  but  I  think  that  it  does  not 
affect  the  question ;  the  case  turned  on  the  construction 
of  the  Lands  Clauses  Act,  and  does  not  vary  or  affect 
this  case. 

I  am  therefore  of  opinion  that  all  the  money  not 
required  for  the  purpose  of  the  suit  and  not  disposed 
of  in  the  performance  of  the  order  and  decree  of  the 
Court,  belongs  to  the  parties  in  its  original  character, 
that  is,  it  remains  real  estate,  and  goes  to  the  heir 
at  law. 


(a)  2  Vesjun.  69. 


(6)  1  Sim.  N,  S.  260. 
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In  re  RADCLIFFE.  AprUll, 

18  and  19. 

ILLIAM  CLARK  hexug  entitled  under  the  will  When  the 
of  Mary  Radcliffe  to  one-eighth  oF  a  sum  of  stock,  mortgage  is 
verBion  expectant  on  the  death  of  his  mother.  Sarah  reguJany  paid 

11  .     ,  _  _  .        -r^     ,  "na  the  mort- 

y  mortgaged  the  same  m  1834  to  Parhen^  to  secure  gagor  haa 
sum  of  80/.  and  interest,  and  Sarah  Clark,  then  a  "^i;"  *^" 

'  ^  '  called  on  to 

ow,  joined  in  the  mortgage,  and  assigned  to  Parken  discharge  the 

dividends  of  the  stock  during  her  life.    Afterwards,  cMtrof  a 
Ija^eih  Clarke  another  of  the  children  of  Sarah  Clark,  transfer  of  the 
x~igaged  her  one-eighth  to  Parken,  to  secure  80/.  and  made  by  the 
^^rest,  her  mother  also  joining  in  the  mortgage.  mortgagee 

'  J  &  &  &  without  any 

communica- 

X«  1840,  Elizabeth  Clark  died  unmarried  aud  intes-  ^°"!i!li'''' 

'  mortgagor,  ar 

^^9   but  no  administration  bad  been  taken  out  to  her  not  properly 

y  y^  ^  chargeable 

^^'  against  him. 

■^  x^     1846,  Parken  assigned  both  securities  by  way  of 
sage  to  Hart,  without  the  concurrence  of  the  mort^ 
>«*s  therein,  and  in  1852,  Hart  and  Parken,  with- 
^^     ^lie  concurrence  of  the  parties  interested,  assigned 
^      "^  ^curities  to  Webster,  together  with  a  sum  due  to 
^en  for  interest,  and  also  certain  sums  claimed  by 
n  respect  of  costs  of  transfer. 


hi 


X 
to 


1864,  the  fund  was  paid  into  Court,  and  the  debt 
ebster  having  been  reduced  by  payments,  he  as- 
d  the  balance,  together  with  the  securities,  and 
r[^^^     the  interest  remaining  due  and  the  costs  of  transfer 
opkin. 

Popkin 
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1856.  Popkin  having  presented  her  petition,  an  order  was 

''-*^"'^'  made  on  the  12th  of  January,  1856,  that  an  account 
Radcliffe.  should  be  taken  of  what  was  due  to  the  Petitioner, 
under  the  two  securities  of  1834,  the  assignments  of 
1845,  1852,  and  1855,  and  the  costs  of  the  applica- 
tion. The  Chief  Clerk  refused  to  allow  the  costs  of  the 
transfers. 

Mr.  Roupell  and  Mr.  C  Webster,  for  the  Petitioner, 
The  time  for  redemption  having  expired,  and  the  mort- 
gage  debt  not  having  been  paid,  the  mortgage  became 
absolute ;  the  mortgagee  was  then  entitled  to  assign  the 
securities  without  the  concurrence  of  the  mortgagor,  and 
the  costs  are,  of  course,  a  charge  on  the  mortgaged  pre- 
mises. Besides  this,  one  of  the  mortgagors  was  dead,  and 
representation  to  her  estate  has  not  yet  been  taken  ont, 
and  as  to  that  mortgage,  therefore,  no  concurrence  in  a 
transfer  could  have  been  obtained  from  any  one  qualified 
to  give  it.  The  costs  are  properly  mortgagees'  costs ; 
Wetherell  v.  Collins  (a).  No  case  can  be  found  di- 
rectly applying  to  the  case  of  transfers,  but  the  principle 
is  to  give  complete  indemnity  to  the  mortgagee;  Bartle 
V.  Wilkin  (6) ;  Coles  v.  Forrest  (c) ;  King  v.  Smith  {d) ; 
Smith  V.  Chichester  (e) ;  Higgins  v.  Frankis  (/) ;  Wad'- 
dilove  V.  Taylor  (g) ;  DanielVs  Pr.  (A) ;  Seton  on 
Decrees  (i). 

The  Master  of  the  Rolls  referred  to  Martinis 
Case  (£). 

Mr. 

(a)  3  Mwid.  255.  («)  6  Hart,  307. 

(6)  8  Sim.  238.  (A)  Pages  196,  1036  (3rd  ed.). 

(c)  10  fifno.  552.  (i)  Page  192  (2nd  ed.). 

{d)  6  Hart,  473.  {k)  5  Bing,  160;  2  J£  4-  P. 

(c)  2  Dr.  4-  War.  393.  240. 
(/)  15  L.  J.  (JV.  S.)  Ch,  329. 


In  re 
Radclipfe. 
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r.  Lloyd  and  Mr.  Smyth,  in  support  of  the  certifi-        1856. 
were  not  heard. 


he  Master  cf  the  Rolls  said  he  would  look  into 

aothorities  and  speak  to  the  Chief  Clerk  about  the 

before  hearing  the  other  side.    That  it  looked  like 

nsaction  behind  the  backs  of  the  mortgagors ;  but 

ight  be,  that  the  costs  of  these  transfers  were  mort- 

*  costs,  though  not  costs  in  a  suit. 


Master  of  the  Rolls.  April  19. 

X    liave  considered  this  case,  and  I  think  it  unnecessary 
^o    l^ear  any  argument  on  the  other  side.    I  have  referred 
^o    "^be  authorities  cited,  but  this  observation  applies  to 
^^^^  Mao  all,  namely,  that  they  refer  to  mortgagees'  costs  of 
^■-■it:.      I  do  not  doubt  that  where  a  mortgagee  has  in- 
^'-^^•■"^d  costs  in  relation  to  his  security,  by  the  acts  or 
"^'"a^Tilts  of  the  mortgagor,  the  latter  must  bear  them, 
®  ^^  *^  ^*pt  under  special  circumstances.   The  case  of  Shack- 
'  V.  Shackleton  (a)  can  hardly  be  considered  an  ex- 
ion  to  that  rule.     But  this  case,  as  well  as  other 
refer  to  the  costs  of  persons  made  parties  to  a 
^*^*  ^-      The  question  here  is,  whether  if  a  mortgagee  as- 
his  mortgage  without  the  knowledge  of  the  mort- 
^^S^Of,  without  having  called  upon  him  to  pay  the  mort- 
^S'e   debt,  or  taken  any  steps  to  compel  payment,  he 
^^    ^dd  the  costs  of  the  transfer  to  his  debt.     I  think 
«nd  I  find  that  the  practice  of  Conveyancers  is  to 


tn 
ci 


him  as  not  being  so  entitled  {h).     There  is  no  pre- 

^uthority  on  the  point ;  all  the  cases  tend  that  way. 

Martinis  Case  (c)  is  to  the  same  effect.     I  think  it 

would 

^J^^  2  Sim.  ^  St.  242.  note. 

^^i  S«e  6  ^M.(2nded.)  391,         (c)  5  Bing.  160. 
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1856. 

In  re 
Radcliffb. 


would  be  unfair  that  a  mortgagor  who  has  regularly 
paid  his  interest,  and  has  not  been  called  upon  to  pay 
the  principal,  when  he  conies  to  redeem,  should  be 
charged,  in  addition  to  the  mortgage  debt,  with  the 
costs  of  the  transfer  of  the  mortgage,  and  that  he  should 
be  bound  to  pay  the  expense  of  a  second  investiga- 
tion of  the  title  and  the  other  expenses  incident  to 
the  transfer.  If  it  were  to  hold  good  for  one  assign- 
ment, it  might  do  so  for  any  number.  I  therefore  think 
the  Chief  Clerk  was  right  in  refusing  to  allow  those 
costs  to  be  added  to  the  mortgage,  and  that  the  Peti- 
tioner must  pay  the  costs  of  this  application. 


May  23. 

Parties  in- 
terested in  a 
fund  standing 
in  the  name 
of  the  Ac- 
countant- 
General  in  one 
suit,  were  oi^ 
dered  to  pay 
the  Defend- 
ants in  another 
suit  their  costs. 
These  being 
taxed,  and  a 
minute  having 
been  left  with 
the  senior 
Master  of  the 
Common 
Pleas,  this 
Court,  on 
petition,  made 
a  charging 
order  on  the 
fund  for  such 
costs,  and 
sranted  an 
mterim  stop 
order. 


WELLS  V.  GIBBS. 

TTNDER  a  settlement,  dated  in  1819,  Fanny  Free- 
^^     man  was  tenant  for  life  of  a  fund,  with  remainder 
to  her  children. 

This  suit  was  instituted  by  the  children  of  Fanny 
Freeman  against  the  trustees  of  the  settlement  to  com- 
pel them  to  make  good  the  trust  fund. 

Under  the  decree,  made  in  1843,  the  trust  fund,  con- 
sisting of  1,637Z.  Consols,  was  paid  into  Court,  and  the 
income  was  ordered  to  be  paid  to  Fanny  Freeman  for 
life,  with  liberty  to  apply  on  her  death. 

In  1853,  the  children  instituted  a  suit  of  Freeman  v. 
Stone  against  the  trustees  of  the  will  of  William  Wells, 
and  by  the  decree,  made  in  February,  1855,  the  Plain- 
tiffs were  oitlered  to  pay  the  Defendants'  costs.     They 

were 
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taxed  at  326/.,  and  a  memorandum  was,  in  Novem- 
,  left  with  the  senior  Master  of  the  Common  Pleas, 
E*e<)uired  by  the  Act.  Fanny  Freeman,  the  tenant 
life,  died  in  May,  1856. 


petition  was  presented  by  the  Defendants  in  Free' 
▼•  Stone  for  a  charging  order  niri  on  the  shares  of 

c^liildren  in  the  1,637/.  still  standing  in  Court,  and 

BL  stop  order  on  the  fund. 


1856. 


a 
la. 

a 

t 

3 


r.  Fooki,  in  support  of  the  petition,  submitted  that 
^cree  of  this  Court  was  equivalent  to  a  judgment  at 
9  and  that  this  Court  had  now  jurisdiction  to  make  a 
r-ging  order  on  a  fund  standing  in  the  name  of  the 
sc^untant-General,  where  it  was  chargeable,  by  the 
,  under  a  decree  in  equity,  as  distinguished  from  a 
ment  at  law ;  Stanley  v.  Hond  (a),  and  that  it  could 
re  the  fund  in  the  meanwhile  by  a  stop  order ;  Cbi/r- 
V.  Vincent  {b)\  Watts  v.Jefferye8{c).  He  relied  on 
statutes  of  1  &  2  Vict.  c.  1 10,  ss.  14, 15,  18, 19,  and 
4  Vict.  c.  82,  s.  2,  and  on  the  General  Order  of  the 
o{ApHl,  1841  (d). 


cler 
the 

un] 


e  Master  of  the  Rolls  at  first  doubted  as  to  the 
priety  of  making  the  order  (e),  but  ultimately  he  or- 
d  that  the  shares  of  the  children  ''  be  charged  with 
payment"  to  the  Petitioners  of  326/.  and  interest, 
the  children  should  **  within  seven  days  after 
^\Ktc  of  the  order,  shew  unto  the  Court  good  cause 
^^  contrary."   He  also  granted  an  interim  stop  order. 


e  Petitioners  obtained  payment  of  their  demand, 
the  residue  of  the  fund  was  distributed. 


S?^   7  Beao.  386. 
>*^>  15  Bew.  486. 

>«^  3  Mac.  if  G.  372. 

V^fi  Ord,  Can.  161. 


(e)  See  MiUi  v.  Pretland,  2 
Beav.  300;  4  My.  ^  Cr,  431 ; 
Hulket  ▼.  Day  J  10  Sim,  41. 


June  30. 
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May  27, 

A  testator 
empowered 
hu  widow,  if 
his  children 
should  conduct 
themselves  to 
her  satisfaction 
up  to  the  age 
of  twenty- 
five,  and  marry 
with  her  ap- 
probation, but 
not  otherwise, 
to  give  them 
1,000/.  each, 
for  the  purpose 
of  setting  out 
in  the  world. 
Held,  that  she 
had  a  discre- 
tionary power 
which  she 
might  exercise 
after  a  child 
attained 
twenty-five, 
though  un- 
married. 


DAVIDSON  V.  ROOK. 

rilHE  testator  having  two  children  expressed  himself 
as  follows : — Provided  always,  and  my  mind  and 
will  further  is,  that  if  my  dear  children  or  either  of  them 
should  conduct  themselves  well  and  to  the  satisfaction 
of  their  mother,  up  to  the  full  age  of  twenty-five  years, 
and  marry  with  the  approbation  of  their  mother,  but  not 
otherwise,  then  she  is  hereby  authorized  and  empowered 
to  sell  oiit  1,000Z.  Stock  £3  per  Cent.  Reduced  Annuities 
for  Harriett  JRook,  and  the  like  stock  for  John  Rook  of 
1,000Z.  £3  per  Cent.  Reduced  Annuities,  out  of  my 
stock  in  the  Bank  of  England,  for  the  purpose  of  each 
of  them  setting  out  in  the  world. 

The  testator  died  in  1845,  and  both  Harriett  and  John 
Rook  had  now  attained  twenty-five,  but  neither  of  them 
had  married.  One  question  was,  whether  the  widow 
had  power  to  appoint  1,000Z.  each  to  the  children  after 
they  attained  twenty-five,  but  before  their  marriage. 

Mr.  W.  R.  Ellis,  for  the  Plaintiffs. 

Mr.  Cracknally  for  Mrs.  Rook, 
Mr.  Torriano,  for  the  two  children. 

Mr.  Nichols,  for  the  executors. 


The  Master  of  the  Rolls. 

I  think  the  widow  has  the  power,  on  the  children  re- 
spectively attaining  twenty-five,  to  sell  out,  1,000/.  Stock 
for  them  respectively,  although  they  may  be  unmarried, 
but  this  is  a  discretionary  power. 
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1856. 


WRIGHT  V  GOFF. 

AprU  25. 

'npHE  testator,  by  his  will,  dated  in  1800,  gave  his  il.  B.,  a  tenant 

'^   real  and  personal  estate  to  trustees,  in  trust  as  to  power  of  ap- 
■one-third  to  his  daughter,  Mrs.  Wright,  for  life,  with  a  pointing  a 

^        '  ^     I  '         ^         fund  amongst 

wer  which,  it  was  assumed,  authorized  an  appoint-  her  children. 
ent  to  her  children  only.     The  other  two-thirds  were  '^^^^  *^^"?  . 

•  only  one  object 

abject  to  similar  trusts  in  favour  of  Mrs.  Wright's  two  of  the  power, 
listers.     Mrs.   Wr^ht  had  two  daughters  only,  viz.,  wMamMricd 

,  the  wife  of  Mr.  Skey,  and  Helen  who  died  un-  i«roman,  an 
•Li  •     100*7  arrangement 

mea  m  lOO/.  ^a»  come  to 

between  A.  B, 

The  Plaintiff,  Robert  Henry  Wright,  though   some  her  husband, 
"^f ay  connected,  was  stated  by  the  Court  to  be,  "  in  law,  whereby  the 

^      ,  '  ^  *  *  whole  fond 

9Ein  entire  and  complete  stranger  to  the  family."  was  appointed 

to  C.  D.  and 
then  resettled. 

By  indenture  of  appointment,  dated  the  9th  of  April,  giving  an  in- 

1838,  and  made  between  Mrs.  Wright  of  the  first  part,  '^Tcbildwn 

lAr.  and  Mrs.  8key  of  the  second  part,  and  three  trustees  and  to  E,  F., 

^f  the  third  part,  reciting  the  will  of  the  testator,  and  xhe^u^band 

Tecitins  that  Mrs.  Wright,  and  also  Mr.  and  Mrs.  Shey,  Vt^7^'    , 
J     •  ^k  *  *u  r  *         *     •  f    Held,  that  the 

urere  desirous  that  the  power  of  appointment  given  to  transaction 
Mrs.  Wright  by  the  will  should  be  exercised  by  ap-  ^"  !**°^^"J?  . 

,     ,  .on  him  and  hii 

pointing  2,0002.,  part  of  the  personal  estate,  consisting  representa- 
of  stock  in  Court,  over  which  she  had  such  power  of  ^^q'  ^^ 
appointment,  for  the  benefit  of  Robert  Henry  Wright,  plication  to 
and  by  appointing  the  remainder  of  such  stock,  and  also  [he'b^rden  of' 
the  remainder  of  the  property  of  the  testator,  over  which  proof  lies  on 

1*       wr  -   .      t     -.  /.  .  /.        ,      tl>c  Plaintiff, 

Mrs.  Wriglit  had  any  power  of  appointment,  for  the  the  Court 

benefit  "amines  the 
evidence  very 
jctloualv,  and  mutt  be  convinced  that  there  has  been  a  mistake  on  the  part  of  all  partie 
to  the  deed,  before  it  will  reform  it 

A  vafid  settlement  was  revoked  bv  a  subsequent  deed  poll,  executed  for  a  differed 
porpoM.    The  mistake  being  proved,  the  latter  was  reformed. 

VOL  ZXII.  P 
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1856*  benefit  of  Mrs.  Shey  and  her  children;  but  that,  inas- 
much as  it  was  considered  that  such  appointment  would 
exceed  the  scope  and  purport  of  the  power  given  to 
Mrs.  Wright,  and  would  not  be  authorized  thereby, 
Mr.  and  Mrs.  Shey  had  consented  and  agreed  to  join 
and  concur  in  the  indenture  of  appointment,  for  the  pur- 
pose of  testifying  their  approbation  to  such  exercise  or 
attempted  exercise  of  the  power,  and  for  satisfying  and 
giving  effect  to  the  same ;  and  in  order  and  to  the  intent, 
that  such  appointment  might  be  construed  and  taken  as 
an  appointment  made  solely  in  favour  of  Mrs.  Shey,  and 
as  a  resettlement,  by  Mr.  and  Mrs.  Shey,  of  such  ap- 
pointed property,  estate,  funds  and  premises,  upon  the 
trusts  and  in  manner  thereinafter  mentioned ;  it  was 
WITNESSED,  that  in  pursuance  of  such  desire,  and  in  con- 
sideration of  natural  love  and  affection,  Mrs.  Wriyhi,  in 
exercise  of  the  power  for  that  purpose  reserved  in  the 
will  of  the  testator,  and  of  all  other  powers  enabling  her 
in  that  behalf,  thereby,  at  the  request  and  by  the  direc- 
tion of  Mr.  and  Mrs.  Skey,  appointed,  and  Mr.  and  Mrs. 
Shey  covenanted,  granted  and  agreed  with  the  trustees, 
that  the  one-third  part  of  the  stock  should,  after  the  de- 
cease of  Mrs.  Wright,  be  transferred  into  the  names  of 
the  said  trustees,  upon  trust,  as  to  2,000Z.  thereof,  fiir 
the  benefit  of  the  Plaintiff,  Robert  Henry  Wright,  and 
as  to  the  remainder  of  the  personal  estate,  and  the  one- 
third  of  the  real  estate,  to  Mrs.  Shey,  for  life,  with  a 
power  to  appoint  amongst  her  children. 

This  indenture  contained  a  power  of  revocation,  and 
new  appointment  by  deed  or  will. 

In  1846  it  became  desirable  to  sell  the  testator's 
real  estate,  and  Mr.  Harley  (the  husband  of  one  of  Mrs. 
Wright's  sisters),  who  principally  acted  in  arranging  the 
sale,  employed  Mr.  Jesson  as  solicitor  in  the  matter. 

The 
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The  entirety  of  the  estate  was  accordingly  sold  in  Ocfo-       1866. 
ier,  1846,  and  Mr.  Jesson  being  wholly  ignorant  of  the 
existence  of  the  deed  of  the  9th  of  April,  ISSS^and  which 
liad  been  prepared  by  Mr.  Satchell,  advised,  that  to  com- 
plete the  sale,  it  would  be  necessary  that  Mrs.  Wright 
should  appoint  her  one-third  share  thereof  to  her  then 
only  surviving  child,  Mrs*  Skey,  who  could  then  join  in 
^nd  eflTectuate  the  sale.      By  the  instruction  of  Mr. 
Parley,  who  was  also  ignorant  of  the  deed  of  1838, 
3Ir.  Jesson  prepared  a  deed  poll,  dated  28th  December, 
1846,  whereby  Mrs.  Wright  appointed  the  whole  of  her 
^ird  share  of  the  real  estate,  and  also  of  the  residuary 
^personal  estate,  to  Mrs.  Skey,  and  he  transmitted  it  to 
3Ir.  Harley,  who  got  it  executed  by  Mrs.  Wright. 

This  was  followed  by  a  deed  of  May,  1847,  resettling 
the  real  estate. 

It  was  proved  by  the  evidence  (as  the  Court  held), 
that  neither  Mr.  Harley  nor  Mr.  Jesson  knew  of  the 
existence  of  the  deed  of  1838 ;  that  the  deed  poll  was 
executed  by  Mrs.  Wright  without  professional  assist- 
ance ;  that  she  was  old  and  almost  blind ;  that  the  deed 
was  not  read  over  to  her,  and  that  she  could  not  read  it 
herself;  that  the  object  of  the  deed  poll  was  to  effect 
the  sale  merely,  and  that  Mrs.  Wright  would  not  have 
executed  it,  had  she  known  it  would  revoke  the  deed  of 
1838 ;  that  the  deed  poll  was  not  submitted  to  Mr.  Sat- 
ehell,  and  that  it  was  so  recited  in  the  conveyance  of  the 
real  estate,  as  to  lead  him  to  suppose  that  it  only  com- 
prised real  estate;  that  Mrs.  Wright  afterwards  fre- 
quently referred  to  the  deed  of  1838  as  valid,  and  by 
her  will,  made  in  June,  1847,  she  confirmed  the  deed  of 
1838,  and  in  another  will  in  September,  1849,  she  gave 
the  Plaintiff  the  bulk  of  her  property,  and  in  another 
will  in  October,  1863,  she  did  the  same,  but  in  neither 

p2  of 
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1856.  of  these  last  two  wills  did  she  refer  to  the  deed  of 
1838,  owing  as  was  believed  to  the  death  of  Mrs. 
Shet/  previously.  Besides  all  this,  in  March^  1852, 
Mrs.  Wright  appointed  new  trustees  of  the  deed  of 
1838. 

Mrs.  Skey  died  in  1848,  Mr.  Skey  in  1852,  and  Mrs. 
Wright  in  1855.  The  Plaintiff  by  this  suit  sought  to 
rectify  the  deed  of  1846,  so  as  to  exclude  from  iXs 
operation  the  2,000/.  settled  upon  him  by  the  deed  of 
1838,  contending  that  it  had  been  executed  by  Mrs. 
Wright  under  a  mistake,  she  having  no  intention,  by 
executing  the  deed  of  1846,  to  deprive  the  Plaintiff  of 
the  provision  made  for  him  by  the  deed  of  1838. 

Mr.  Roupell  and  Mr.  Hardy ^  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Fardham,  for  Newman^  the 
trustee  of  the  deed  of  1838* 

Mr.  Lloyd  and  Mr.  Shebleare^  for  Ooff^  the  repre- 
sentative of  Mr.  Shey. 

The  following  cases  were  cited  : — Lady  Shelburne  v. 
Lord  Inchiquin  (a) ;  Marquis  of  Townsend  v.  Stang-^ 
room  (6) ;  White  v.  St.  Barhe  (c). 

Mr.  Roupell  was  not  heard  in  reply. 

The  Master  of  the  Rolls. 

There  are  two  questions  to  be  considered;  the  first 
as  to  the  validity  of  a  deed  of  appointment  executed  by 
Mrs.  Wright  on  the  9th  o(  April,  1838,  and  the  second 

whether 

(a)  1  Bro.  C.  C.  339.  (c)  1  Vet.  4r  B.  399. 

(6)  6  Va,  328. 
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whether  the  deed   of  1846,  purporting  to  revoke  or       1856. 
alter  the  deed  of  1838,  can  now  be  reformed  so  as  to 
allow  that  deed  full  operation. 

I  first  consider  the  question  of  the  validity  of  the 
deed  of  the  9th  of  April,  1838.  At  that  time,  Mrs. 
Wright  had  but  one  daughter  surviving,  and  there- 
fore there  was,  in  fact,  but  one  object  of  the  power 
surviving,  who  being  a  married  woman,  Mrs.  Wright 
had  only  a  limited  power  of  modifying  the  manner  in 
which  Mrs.  Skeg  should  take  the  estate.  An  arrange- 
ment is  made,  after  much  consideration,  as  appears  from 
the  evidence,  under  which  this  deed  of  the  9th  of  April, 
1838,  was  executed,  and  a  settlement  is  made  to  this 
effect: — Mrs.  Wright  appoints  the  real  and  personal 
estate  to  Mrs.  8keg  absolutely,  and  thereupon  the  pro- 
perty is  settled  by  Mr.  and  Mrs.  Skeg  in  such  a  manner 
as  to  give  Mrs.  Skeg  an  estate  for  life  in  it,  with  a  power 
of  appointment  among  her  children,  and  in  default  of 
appointment  to  herself  absolutely;  and  at  the  same 
time,  there  was  excepted  out  of  the  property  2,000/.  in 
favour  of  the  Plaintiff,  who  is,  in  law,  an  entire  and 
complete  stranger  to  the  family.  It  is  to  be  observed 
that  not  only  the  Plaintiff  but  the  children  of  Mrs.  Sheg 
also  were  strangers  to  the  trust,  for  they  were  not  the 
objects  of  the  power  of  appointment,  and  could  not  be- 
come the  appointees  under  it.  The  question  is,  whether 
this  deed  of  1838  is  a  valid  deed  of  appointment  ? 

It  was  suggested,  in  the  first  place,  that  this  was  a 
fraud  upon  the  power,  and  that  if  the  donee  of  a  power 
Appoints  to  an  object  of  the  power,  reserving  to  himself 
t\ie  means  of  benefiting  a  stranger  to  the  power,  this 
'V^ould  be  a  fraud  upon  the  power.  No  doubt,  in  many 
^ases,  it  would  be  so,  but  I  don't  think  it  can  be  in  this. 
In  the  coarse  of  events  this  might  have  happened,  if 

Mrs. 
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1866*  Mrs*  Wright  made  no  appointment  of  the  fund,  or  if 
she  made  any  appointment,  and  Mr.  and  Mrs.  Shey  bad 
not  concurred  in  the  settlement  of  the  fund,  Mr.  Skey^ 
upon  surviving  his  wife,  would  take  it  absolutely,  and 
might  have  thus  disappointed  all  the  children.  To  avoid 
this,  an  arrangement  is  made  (for  that  appears  to  me  to 
be  the  clear  effect  of  the  evidence,  and  of  the  deed  takea 
together)  by  which  Mrs.  Wright  says,  *'  I  will  make  aa 
appointment  at  once,  if  you,  the  husband,  will  settle  the 
property  thus  appointed ;  first,  in  such  a  manner  that 
your  children,  that  is,  my  grandchildren,  who  are  not 
the  objects  of  the  power,  shall  nevertheless  take  ao 
interest  in  it."  If  the  deed  had  stopped  there,  I  enter- 
tain no  doubt  that  it  would  have  been  a  valid  and 
effective  family  settlement;  because  there  would  have 
been  a  sufficient  motive  and  consideration  to  enable  the 
grandchildren  of  Mrs.  Wright  afterwards  to  insist  that 
their  father,  Mr.  Skey  (if  he  survived  both  Mrs.  Wright 
and  his  wife),  should  not  take  the  fund  for  his  own 
benefit,  and  to  enable  them  to  say,  that  he  had  entered 
into  a  contract,  by  which  the  fund  was  so  settled  that  he 
could  not  afterwards  disappoint  them. 

Arriving  at  that  conclusion,  I  am  also  of  opinion 
that  the  deed  cannot  be  good  in  part  and  bad  in 
part,  and  the  deed  being  good  so  far  as  regards  the 
interest  taken  under  it  by  the  children,  the  arrange- 
ment by  which  this  settlement  was  come  to, — by  which 
2,000/.  was  given  to  a  stranger  to  the  trust, — is  also 
valid,  and  that  the  deed,  in  that  respect  also,  is  effec- 
tual. 

Having  come  to  the  conclusion  that  this  was  a  good 
deed  when  it  was  executed,  the  next  question  is,  whether 
it  can  be  varied  by  the  subsequent  circumstances? 
Though  the  deed  of  1846  appointed  the  whole  of  the 

real 
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real  and  personal  property  in  favour  of  Mrs.  Skey^  it  1856. 
appears  that  it  was  not  the  intention  that  she  should 
take  the  whole  for  her  own  benefit,  because  the  deed  was 
immediately  followed  by  a  deed  o(  May,  1847,  by  which 
three-eighths  of  the  real  estate  conveyed  by  the  deed 
is  settled  upon  certain  trusts,  which  are  not  in  ac- 
cordance with  the  deed  of  I838|  but  are,  in  some  re- 
spects, a  variation  or  rather  a  resettlement  of  it 

Mr*  Lloyd  argued,  that  a  family  arrangement  is  not 
binding  upon  the  parties,  unless  it  is  carried  into  full 
effect;  but  it  is  to  be  observed,  that  if  a  power  is 
reserved  to  the  parties  to  that  deed  to  vary  or  alter  it, 
at  any  subsequent  period,  and  they  do  subsequently 
vary  or  alter  the  arrangement,  that  alteration  and  varia- 
tion will  be  valid  and  binding,  and  therefore,  as  the 
deed  of  1838  contained  a  power  of  revocation,  and  as 
all  the  settlors  or  the  parties  beneficially  entitled,  who 
executed  the  deed  of  1838,  were  parties  to  the  deed  of 
1847y  I  think  they  had  a  power  to  revoke  it  by  that 
deed,  and,  if  nothing  else  had  taken  place  in  this  case, 
I  should  have  held,  that  the  deed  of  1838  operated  in 
favour  of  the  children,  so  far  as  the  personal  estate  was 
concerned,  and  that  the  real  estate  was  governed  by  the 
trusts  of  the  deed  of  May,  1847,  which  had  varied  the 
trusts  of  the  deed  of  1838  to  some  extent.  I  do  not 
think,  therefore,  that  the  variation  invalidates  or  takes 
away  the  conclusiveness  and  the  binding  character  of 
the  deed  of  1838. 

The  next  question  is,  whether  the  deed  of  1846,  which 
revokes  the  deed  of  1838,  is  binding  upon  the  parties. 
Or  whether  it  ought  to  be  reformed  to  any  and  what 
extent,  or,  if  not  reformed,  this  Court  should  make  a 
declaration  to  the  effect  that  this  deed  binds  the  in- 
terests of  the  parties?     It  is  said  that  the  deed  of 

1846 
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1856.  1846  was  not  intended  to  have  the  effect  it  appears  to 
have.  In  this  part  of  the  case  I  fully  concur  in  the 
observation  of  Mr.  Lloyd  and  Mr.  Shebbeare,  that  the 
burden  of  proof  lies  upon  the  Plaintiff,  and  that  this 
Court,  upon  an  application  to  reform  an  executed  deed, 
looks  at  the  evidence  in  a  very  jealous  manner ;  and  that 
it  must  be  convinced  that  there  has  been  a  mistake  oq 
the  part  of  all  the  parties  executing  the  deed,  before  it 
will  reform  and  alter  the  deed  in  any  degree.  This  is 
the  case  of  a  deed  poll,  and  therefore,  with  respect  to  the 
parties  to  it,  it  is  only  necessary  to  prove  the  mistake 
on  the  part  of  Mrs.  Wright,  who  was  the  only  person 
who  executed  it. 

The  evidence,  with  respect  to  what  took  place  at  the 
time,  is  very  strong.  Mr.  Jesson,  who  prepared  the 
deed  of  1846,  says,  that  he  bad  no  knowledge  of  the 
existence  of  the  deed  of  1838,  and  that  he  does  not 
believe  that  Mr.  Harley,  who  instructed  him,  had  any 
knowledge  of  it,  for  that  otherwise  he  would  have  in- 
formed him  upon  the  subject.  He  says,  that  at  the  time 
he  prepared  the  deed,  it  did  not  enter  into  his  head  that  it 
was  to  affect  any  previous  transaction,  nor  did  he  givp 
any  direction  to  communicate  that  to  Mrs.  Wright.  It  is 
suggested  that  the  deed  was  not  read  over  to  her :  and 
this  lady  being  then  unable,  apparently  from  the  infirmity 
of  old  age  and  occasional  blindness,  to  read  the  deed  her- 
self, and  it  being  essential  that  the  deed  should  be  read 
over  to  her,  this  could  not,  consistently  with  the  other 
facts,  have  been  done  by  any  person  other  than  Mr. 
Harley.  It  is  suggested  that  it  was  the  duty  of  Mr.  ^ar/!ey 
to  read  it  over  and  explain  it,  and  therefore  it  must  be 
inferred  that  he  did  it.  But  it  is  to  be  observed,  that  if 
'Hiv.Jesson  is  right,  Mr.  Harley  could  not  have  explained 
it,  because  the  thing  important  to  inform  her  of  was 
this: — that  the  deed  of  1846  would  disappoint  the  pro- 
vision 


MM 
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vision  she  bad  made  by  the  deed  of  1838,  not  merely  in  1856. 
fiivour  of  her  grandchildren,  but  also  in  favour  of  the 
Plaintiff:  that  it  would  disappoint  the  appointment  of 
1838,  and  vrould  give  an  absolute  interest  in  the  pro- 
perty to  her  daughter,  so  that  if  her  husband  survived 
her,  it  would  enable  him  to  take  the  absolute  interest,  at 
least  so  far  as  the  money  was  concerned.  Mr.  Harley, 
if  he  was  ignorant  of  the  deed  of  1838,  could  not  have 
explained  this.  It  is  therefore,  I  think,  established,  in 
this  case,  that  the  effect  and  operation  of  the  deed  of 
1846  upon  the  deed  of  1838  was  not  communicated  to 
this  lady.  It  is  therefore  impossible  to  say  that  she 
had  an  intention  to  affect  the  operation  of  the  first  deed. 
I  have  no  doubt  from  the  evidence  that  this  was  com- 
municated to  her : — that  it  was  necessary,  for  the  pur- 
pose of  selling  this  property  and  giving  a  title  to  it, 
that  she  should  execute  this  deed,  and  accordingly  she 
executed  this  deed  with  that  view  and  for  that  purpose 
only ;  which  clearly  would  not  involve  an  intention  of 
revoking  the  deed  of  settlement  of  the  property  of  1838. 

This  is  confirmed  by  subsequent  facts.  In  the  first 
place,  it  is  shewn  that  she  was  not  intending  by  that  deed 
to  give  the  whole  of  the  property  to  her  daughter;  that  is 
proved  as  to  the  real  estate,  because,  with  respect  to 
the  real  estate,  three-eighths,  and  not  the  whole  of  it,  are 
immediately  afterwards  settled  by  the  deed  of  May, 
1847.  We  have  also  this  evidence : — that  Mrs.  Wright, 
immediately  after  the  execution  of  the  deed  of  May, 
1847,  sends  for  her  solicitor,  Mr.  Satchell,  who  prepared 
the  deed  of  1838,  and  desires  to  have  some  addition 
or  alteration  made  to  her  will.  She  refers  to  and  recites 
the  deed  of  1838  as  a  valid  and  subsisting  deed,  and  she 
refers  to  the  deed  of  1846  as  if  it  solely  affected  the  real 
and  not  the  personal  estate,  and  she  makes  a  provision 
for  the  Plaintiff,  in  addition  to  that  given  by  the  deed  of 

1838. 
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1856.  1838.  Seeing,  thereforey  that  this  occurred  in  the  very 
month  after  Mrs.  Wright  had  settled  the  money  or  a 
portion  of  the  money  arising  from  the  real  estate,  I 
think  it  may  be  fairly  inferred  that  she  supposed  this 
deed  of  1838  was  a  valid  and  subsisting  deed  as  affectiog 
the  parties  connected  with  it.  This  is  again  confirmed 
by  the  deed  of  the  29th  of  May,  1852,  when,  at  her 
request,  new  trustees  were  appointed  of  the  deed  of 
1838,  an  act  wholly  nugatory  and  useless,  unless  she 
believed  it  to  be  a  valid  and  subsisting  deed. 

I  am  therefore  convinced,  from  all  the  facts  of  the 
case,  that  Mrs.  Wright  had  no  intention,  by  this  deed  of 
December^  1846,  to  affect  the  deed  of  April,  1838,  or 
any  belief  or  notion  that  she  was  so  doing,  and  that 
therefore,  if  this  deed  of  1846  had  the  effect  of  revoking 
the  deed  of  1838,  it  is  proper  for  this  Court  to  say,  that 
it  was  executed  under  a  mistake,  and  contrary  to  the 
intention  of  the  person  executing  it,  and  that  accord- 
ingly it  ought  to  be  reformed. 

My  opinion  therefore  is,  that  the  deed  must  be  re- 
formed for  the  purpose  of  preventing  its  operating  upon 
so  much  of  the  deed  of  1838  as  is  not  afterwards  affected 
by  the  deed  of  Mag,  1847. 
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0 


IRBY  V.  IRBY. 

Nov.  7. 
N  the  8th  of  June^  1806,  a  sura  of  13,000/.,  trust  A  mortgagor 

moneys,  was  lent  by  the  trustees  to  Sir  William  bill  wm  filed 
De  Crespigny,  on  mortgage  of  his  real  estates.     He  by  the  mort- 
died  in  1829,  and  in  1830,  the  amount  being  unpaid,  a  administration 
bill  was  filed  by  parties  interested  in  the  money  and  of  the  estate 

•^    \  -^        .     and  payment  of 

under  his  will,  against  the  trustees,  the  executors  of  Sir  the  mortgage. 

William  De  Crespigny,  and  others,  to  establish  his  will,  '^J^^'^^^^ 

to  administer  his  real  and  personal  estate,  and  if  his  sold,  and  the 

personal  estate  should  be  insnfSeient  to  pay  the  13,000/.,  [„^  q^^  ^ 

then  to  raise  it  by  a  sale  of  the  real  estate.  *  general  ac- 

''  count,  and 

Under  the  decree  and  orders  in  the  cause,  the  mort-  for  a  series  of 
gaged  estate  was,  from  time  to  time,  sold,  and  the  pur-  y^*"-    ^^^^f 

°  ,  that  the  mort- 

chase-moneys,  as  received,  were  paid  into  Court  to  a  gagee  had  no 
general  account,  and  invested  and  accumulated.  At  [Jjefu^d^M** 
the  date  of  the  Master's  report,  in  1841,  there  were  appropriated 
arrears  of  interest  due  to  the  mortgagees  amounting  to  g^ge,  and  take 

the  sum  of  7,74 1  /.  the  accumula- 

tions. 
A  mortgagor 

The  cause  now  came  on  for  further  directions  and  on  °*®^'  having 

made  his  real 
a  petition,  when  esute  equit- 

able assets. 
Defendants, 

Mr.  Lhyd  and  Mr.  Dryden,  for  the  Plaintiffs,  asked  ^irtgag'Te^'^ 
for  a  declaration,  that  the  money  produced  by  the  sale  of  ap^  ^"^  cf«- 
the  mortgaged  estates,  from  time  to  time,  were  applic-  held  not  en- 
able in  satisfaction  of  the  mortgage,  and  that  the  mort-  ^^^^^  *®  **^*^' 
gagees  and  their  cestuis  que  trust  were  entitled  to  the 
Purchase-money,  and  to  the  benefit  of  the  investment 
and  of  the  accumulations  of  the  dividends.   They  argued, 
that  the  money  produced  must  be  considered  as  appro- 
priated, 


Irbt 

V, 
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1865.  priatedy  from  time  to  timey  io  payment  of  the  mortgage, 
80  as  to  entitle  the  mortgagees  not  only  to  the  pur- 
chase money  of  the  mortgaged  estate  itself,  but  to  the 

Iebt.        stock  in  which  it  was  invested,  and  to  the  accumulations. 

Mr.  R.  Palmer  and  Mr.  Hobhouse  for  the  trustees. 

Mr.  Bagshawe,  Mr.  Smythe,  and  Mr.  G.  L.  Russell 
for  Mr.  Heaton  De  Crespigntf,  and  parties  claiming 
under  him, 

Mr.  FoUettf  Mr.  Busk^  and  Mr.  Jessel  for  other 
parties. 

Mr.  Roupell  and  Mr.  Chichester  for  the  executors* 

Armstrong  v.  Storer  (a)  was  cited. 

The  Master  of  the  Rolls. 

The  case  has  been  very  ingeniously  argued,  but  I  am 
not  satisfied  that  I  ought  to  allow  the  mortgagees  to 
claim  the  particular  sums  as  specifically  belonging  to 
the  mortgage. 

Observe,  this  is  a  suit  to  enforce  a  mortgage 
security,  and  also  to  administer  the  estate  of  the  tes- 
tator, by  the  realization  of  the  assets  for  that  pui- 
pose.  I  will  assume  that  the  purchase-moneys  have 
been  carried  to  one  general  account  If  the  mort- 
gagees and  their  cestuis  que  trust  were  entitled  to 
those  funds  as  specifically  belonging  to  and  the  fruit 
of  their  mortgage,  they  ought  either  to  have  got  it 

carried 

(«)  14  Beav.  535. 
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cttrried  to  a  separate  account,  or  have  asked  for  pay-        1866. 

Irbt 

K^     nuBt  treat  this  as  a  fund  to  be  administered  accord-        ^**^' 
'^Sr     ^o  priorities,  and  the  mortgagee  will  get  the  13,000/. 
the  interest  in  the  first  instance  (a). 


'lie  testator  had  devised  his  real  estates  so  as  to  make 
th  ^^  "KSQ  equitable  assets.    The  trustees  were  both  mort- 

and  bond  creditors  of  the  deceased. 


!r.  a.  Palmer  and  Mr.  Hobhause  claimed  a  right  to 

ta  ^^^1-  ^  and  insisted,  that  as  they  could  only  be  redeemed 

oxTM       ^i^ayment  both  of  the  mortgage  and  bond  debt,  they 

b^^iS.       the  same  right  against  the  fund  in  Court    They 

ci^^^^a  RolfeY.  Chester  (fi). 

^  Mabtbr  of  the  Rolls  held  that  no  right  to  tack 


See  TkomoM  ▼.   Montgo-  (6)  20  Beav.  610. 

1  Riui.  i  Myk  729. 
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1866. 
Dec.  8,  10. 

1866.  WILLIAMS  v.  HAYWARD. 

March  18. 

A  benefit  C\^  ^^^  ^Ist  of  February,  1850,  Jones  conveyed  to 

society  took  ^""^     ^^^   Plaintiff  a   leasehold   property   by  way  of 

a  mortgage  morts:aee,  to  secure  320/.,  and  the  deed  contained  a 

from  a  mem-  &  &  '                                  » 

ber  before  ito  power  of  sale  authorizing  the  Plaintiff,  in  default  of 

"^rTfi  d     d  "  P*y™^"^»  ^  s®^'  *^®  property  and  give  valid  receipts  for 

deposited.  the  purchase-money.     The  Plaintiff  was  the  trustee  for 

ties^^av^n^  *"  *  benefit  building  society,  established  under  the  6  &:  7 

afterwards  Will  4,  c.  32.     This  statute  (a)  extends  the  benefit  of 

with,  it  was  ^^^  Friendly  Societies  Act  (10  Geo.  4,  c.  66)  to  benefit 

held,  that  the  building  societies, 

deed  was  ° 
exempt  from 

duty  uncfer  ^y  ^^^  ^th  sect,  of  the  10  Geo,  4,  c.  66,  the  rules 

M^7/  *  ^     9  ^^^  ^^  ^^  certified  by  the  barrister,  and  then  deposited 

and  Wgcoa]  with  the    clerk  of  the  peace,  and   confirmed  by  the 

c.56,ss.7,37.  j^jg^i^jga 


By  the  7th  section  of  the  same  Act,  no  society 
*'  shall  have  the  benefit  of  the  Act,  unless  all  the  rules'' 
shall  be  entered  in  a  book,  &c.,  ''  and  unless  such  rules 
shall  be"  transcribed,  '*  and  such  transcript  deposited 
with  the  clerk  of  the  peace."  The  37th  section  exempts 
the  securities  given  on  account  of  the  society  and  other 
matters  from  stamp  duty. 

In  the  present  case,  although  the  society  had  been 
established  in  1849,  the  rules  had  not  been  deposited 
nor  had  the  certificate  been  obtained  until  September, 

1860, 

(a)  Sect.  4. 
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1 850y  which  was  subeequent  to  the  date  of  the  inort-        1866. 


Id  1862,  the  PlaintiflT,  by  virtue  of  the  power  of  sale 
contained  in  the  mortgage,  contracted  to  sell  the  pre- 
mises to  the  Defendant,  and  this  was  a  suit  instituted 
by  the  vendor  to  compel  the  purchaser  specifically  to 
perform  the  agreement. 

The  mortgage  deed  was  not  stamped,  and  one  of  the 
purchaser's  objections  arose  out  of  that  circumstance. 

Mr.  JSohhouse  for  the  Defendant,  the  purchaser.    This 
mortgage  deed  is  not  exempt  from  stamp  duty,  and  the 
Vendor  is  therefore  bound  to  perfect  it,  by  getting  the  pro- 
per ad  valorem  stamp  aflSxed,  for  otherwise  it  is  void  (a). 
J3y  the  10th  Geo.  4,  c.  66,  s.  7,  no  society  is  entitled  to 
the  benefit  of  the  Act,  unless  the  rules  have  been  certi- 
fied and  deposited ;  at  the  date  of  the  mortgage  this 
had  not  been  done.     A  number  of  persons  cannot  vote 
t  hemselves  a  friendly  or  benefit  building  society,  and  then, 
^vithout  complying  with  the  requisitions  of  the  statute, 
^.i^oid  paying  the  ordinary  stamp  duties.    The  policy  of 
^lie    Act  was  to  allow  nothing  to  be  done  until  the 
Society  had  been  formed  and  the  rules  approved  of, 
crertified  and  deposited. 

Mr.  Freeling  conlri.     No  stamp  is  required  (6).   The 

-Act  contains  no  condition  precedent  and  the  4th  section 

is  merely  directory.    The  language  of  the  7th  section  is, 

^^ unless,"  and  not  ''until,"  so  that  when  once  certified 

^he  society  enjoys  an  immunity  from  stamp  duty.     In 

the 


(a)  See4&5  WUL4,  c.40; 
e  &  7  Wiil.  4,  c.  32,  8.  4 ;  9  & 
10  Vki.  c  27;  and  18  &  19  Vici. 
c63. 


(6)  See  Walker  v.  OiUs,  6  C  B. 
662  ;  and  Barnard  v.  FUsuforth, 
ibid.  698,  note. 


WlLLIAJCa 
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the  same  section  the  word  **  until'*  is  used  with  regard 
to  new  rules  being  in  force ;  the  distinction  is  therefore 
marked.  The  4th  section  of  the  10  Geo.  4,  c.  66,  is  re- 
pealed by  the  4  &  5  Will,  4,  c.  40,  s.  3 ;  therefore  it  may 
be  considered  struck  out.  The  subsequent  acts  adopt 
the  same  phraseology. 


It  is  plain  that  some  preliminary  matters  were  neces- 
sary to  be  done  for  the  mere  establishment  of  the 
society,  and  money  was  necessary  before  the  certificate 
could  be  obtained;  and  surely  such  necessary  acts 
would  be  protected  from  the  stamp  duty. 

Mr.  Sobhouse,  in  reply.  If  the  last  argument  were 
to  prevail,  a  society  might  go  on  for  any  length  of  time 
without  the  certificate  and  deposit  of  the  rules,  and 
then,  by  ex  post  facto  formalities,  these  prior  deeds, 
which  up  to  that  time  were  void  for  want  of  a  stamp, 
would  become  valid.  The  7th  section  is  imperative  : — 
no  society  shall  have  the  benefit  of  the  Act  unless,  &;c. 

The  Master  of  the  Rolls  said  he  would  consider 
the  case. 


Dec,  10.  The  Master  of  the  Rolls  held  that  no  stamp  was 

required. 


1866. 

March  18. 


On  the  18th  of  March,  1856,  a  decree  was  made  for 
specific  performance,  but  without  costs. 
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COWPER  V.  MANTELL.  (No.  I.) 
COOPER  V.  MANTELL.  (No.  1.) 

Aj^  25. 
X>  Y  bis  will,  dated  the  16th  May^  1831,  the  testator  A  tesutor 

"^     directed  his  trustees  to  stand  possessed  of  his  ^JJ^oid 
leaseholds  at  Longcot  (subject   to  the  two  annuities  subject  to  the 
tbereinafler  charged  thereon)  upon  certain  trusts  for  bis  jhereout  of  an 
nieces  and  their  issue.     And  he  directed  his  trustees,  annuity  to 

A    R      Ha 

out  of  the  rents  of  these  leaseholds,  to  pay  his  nephew,  afterwardt 
James  Hammond,  an  annuity  of  60Z.  for  life,  and  another  "«gned  the 

''  leaBeholds  on 

annuity  of  100/.  to  another  nephew  for  life.  other  trusti, 

and  reserved  a 
power  to  ap- 

Five  months  afterwards,  on  the  marriage  of  his  niece,  point  a  like 
Eliza  Hammond  (Mrs.  Brooks)^  the  testator  executed  a  j,  b    Suh- 
scttlement,  dated  the  1st  of  October,  1831,  whereby  he  ■equently.  he 

confirmed  his 

assigned  the  leasehold  at  Longcot  on  trusts  for  himself  will,  but  he 

for  life,  with  remainder  to  his  niece  and  her  issue.    And  ?*"  "®*' '"   ^ 
'  ^  terms,  execute 

he  thereby  reserved  to  himself  a  power,  by  deed  or  will,  his  power, 
to  appoint  any  annuity,  not  exceeding  60/.,  to  James  annuity  failed. 

Hammond,  and  a  like  annuity  of  100/.  to  another  nephew,  ,  A"  adeemed 

bequest  is  not 

to  be  issuing  and  payable  out  of  the  rents  of  the  Longcot  set  up  again 
leasehold.  byasubse- 


Afterwards,  on  the  16th  of  February,  1832,  the  tes- 
tator made  a  codicil,  whereby,  after  making  some  dis- 
positions not  affecting  the  question,  he  **  in  every  other 
respect*'  ratified  and  confirmed  his  will. 

On  the  20th  of  February,  1832,  he  made  another 
codicil,  by  which  he  gave  James  Hammond,  "  in  addition 
to  the  provisions  by  his  will  and  codicil  already  made," 
2,000/.,  and  it  ended  thus: — "I  ratify  and  confirm  my 
last  will  and  testament,  which  bears  date  on  or  about 
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the  16th  of  May,  1831,  and  also  the  codicils  I  have 
thereto  made." 

The  testator  died  in  1832,  and  the  question  was, 
whether  the  annuity  of  60/.  given  by  the  testator  to  his 
nephew,  James  Hammond,  was  payable. 

Mr.  Lloyd  and  Mr*  Morris,  for  the  Plaintiff. 

Mr.  R.  Palmer  and  Mr.  Osborne,  for  the  Defendant, 
Mrs.  Brooks.  The  annuity  was  revoked  by  the  subse- 
quent assignment  and  settlement  of  the  leaseholds,  and 
a  revoked  charge  cannot  be  revived  by  a  subsequent  re- 
publication of  the  will.  The  subject  on  which  the  will 
operated  was  annihilated  by  the  assignment,  and  a  new 
power  was  reserved,  which  could  not  be  executed  by  the 
previous  will.  At  the  date  of  the  codicils,  the  testator 
had  a  power  of  appointment  only,  and  a  republication 
does  not  make  a  will  operate  as  the  execution  of  a  power 
created  after  the  date  of  the  will ;  Walker  v.  Arm- 
strong  (a).  The  Wills  Act,  1  Vict.  c.  26,  does  not  apply 
or  affect  the  question. 

Mr.  Bird  and  Mr.  Lewis,  contra.  We  subscribe  to 
the  proposition  of  law,  that  a  charge  which  has  been 
revoked  cannot  be  revived  by  a  republication  of  the  will ; 
Powys  V.  Mansfield (Jb).  But  here  the  term  "  revoked" 
is  misapplied;  there  has  been  an  ''ademption*'  but  no 
''  revocation,"  and  the  ademption  applies  to  the  devise 
of  the  leasehold  and  not  to  the  charge  of  the  annuities. 
The  distinction  between  revocation  and  ademption  is 
very  important.  A  revocation  takes  the  words  of  gift 
out  of  a  will  altogether;  but  an  ademption  leaves  the 
words,  while  the  subject  of  the  gift  is  taken  out,  and  the 

bequest 


(a)  21  Beao.  284. 


(6)  3  Myl  4-  Cr.  359. 
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bequest  will  still  operate  on  the  old  subject  of  the  gift,  1856. 
if  it  be  replaced  or  re-acquired.  If  a  wiil^  containing 
a,  devise  of  the  residuary  estate  to  il.  be  revoked  by  a 
subsequent  codicil^  and  afterwards  new  estates  are  pur- 
chased and  the  will  is  republished,  nothing  passes  to 
^. ;  but  the  result  would  be  different,  if,  instead  of  a 
revocation,  there  should  be  an  ademption  only. 

The  next  question  is,  how  far  this  settlement  operated 
as  an  ademption.  The  authorities  shew,  that  it  might 
Iiave  adeemed  the  bequest  and  the  charge,  or  the 
bequest  and  not  the  charge. 

In  Wiffg  V.  Wigg{a)  there  was  a  devise  to  A.,  on 
condition  that  he  paid  90/.  ioB.  A.  died  in  the  testator's 
life,  whereby  the  devise  lapsed,  yet  it  was  held  that  B.*b 
charge  remained  as  against  the  heir  at  law.  In  Hills  v. 
Wirletf  (i),  there  was  a  gift  to  A.  of  household  goods 
mentioned  in  the  schedule,  A.  paying  the  Plaintiff  an 
annuity*  There  was  no  schedule  ;  yet  it  was  held,  that 
tbe  annuity  did  not  fail.  The  *'  rule  is,  that  as  long  as 
^be  fund  itself  exists  upon  which  the  legacy  is  charged, 
t^bough  it  devolves  either  upon  the  heir  or  executor,  yet 
^bey  take  it  subject  to  the  charge."  In  Oke  v.  Heath  (c) 
^bere  was  an  appointment  to  A.,  but  on  condition  to 
fi^ay  an  annuity  to  B.  A.  died  in  the  lifetime  of  the 
testator,  but  it  was  held,  that  the  annuity  was  still  pay- 
^.ble  to  the  executrix. 

Here  the  settlement  of  October,  1831,  has  adeemed 
'^be  bequest  of  the  leasehold  and  not  the  charge  of  the 
annuities. 

The  testator  has  republished  his  will  and  ratified 

and 

(«)  1  Alk.  382.  (c)  1  r«.  ien.  134. 

(b)  2  Aik.  605. 

q2 
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and  confirmed  every  thing  in  it  This  republication 
operates,  per  se,  and  independently  of  intention,  unless 
an  express  intention  to  the  contrary  appears  ;  Goodtitle 
V.  Meredith  (a).  The  codicil  brings  down  the  will  to 
the  date  of  the  codicil  and  makes  the  will  speak  as  of 
that  date,  unless  a  contrary  intention  be  shewn,  and 
gives  effect  to  every  word  in  the  will  not  expressly 
revoked.  In  Hulme  v.  Heygate  (Jb)  there  was  a  devise 
to  trustees,  and  the  testator  afterwards  purchased  other 
estates  and  devised  part  of  them  to  trustees.  It  was 
held,  that  the  whole  of  the  after-purchased  estates 
passed  to  them.  In  Rowley  v.  Eyton  (c),  the  will  con- 
tained a  charge  for  the  payment  of  debts,  and  the 
testator  afterwards  purchased  other  estates  and  devised 
them.  It  was  held,  that  the  debts  were  charged  on  all 
the  estates.  In  Williams  v.  Goodtitle  (d)  the  testator 
devised  hereditaments  to  his  widow  for  life,  and  the  will 
contained  a  residuary  devise  to  her.  He  afterwards 
purchased  other  estates  and  devised  part  of  them  to  his 
widow  for  life  and  made  a  devise  of  other  part  which 
failed.  It  was  held  that  the  wife  took  all  the  estates, 
and  that  ''  the  will  and  codicil  were  to  be  considered 
one  instrument  made  at  the  date  of  the  codicil.'' 


It  is  said,  that  a  republication  cannot  operate  as 
an  execution  of  a  power  created  after  the  date  of  the 
will.  We  deny  this  proposition  to  be  law.  There  is  no 
principle  which  prevents  a  will,  properly  worded,  being 
an  execution  of  a  subsequently  acquired  power.  The 
subject  of  the  bequest,  in  the  present  case,  is  a  lease* 
hold,  and  it  is  plain,  that  the  bequest  of  future-acquired 
leaseholds  would  pass  leaseholds  acquired  subsequently; 
so  copyholds  would  pass,  though  the  surrender  to  the 

use 


(a)  2  Mau.  ijr  Sel.  5. 
{b)  1  Mer.  285. 


(f)  2  Mer.  128. 

(d)  10  Bam.  if  Cr,  896. 
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use  of  the  will,  by  which  the  power  to  devise  is  acquired,  1856. 
be  sabsequent  to  the  will  (a).  There  is  no  decision  that 
a.  will  cannot  operate  as  the  execution  of  a  subsequently 
created  power.  Holmes  v.  CoghilUJb)  was  the  case  of 
the  execution  of  a  particular  power,  and  in  Lane  v. 
Wilkins  (c)  a  contrary  intention  was  expressed ;  but 
l3oth  cases  are  implied  authorities  for  the  validity  of  the 
execution  of  such  a  power.  In  Carte  v.  Carte  {d), 
there  was  a  devise  of  leaseholds  for  life,  the  lease  was 
sifterwards  renewed,  and  the  will  was  subsequently  re- 
pablished,  and  it  was  held  that  the  renewed  leaseholds 
passed.  Stillman  v.  Weedon  {e)  is  an  expressed  authority 
Tor  the  proposition  that  a  will  may  operate  as  an  exe- 
outioD  of  a  subsequent  acquired  power. 

The  will  refers  to  the  subject  of  appointment  and 
uses  the  words  "I  appoint,"  "  I  chaise;"  the  repub- 
lication brings  the  operation  of  the  will  down  to  the 
date  of  the  codicil  and  constitute  them  one  instrument, 
cind  speaking  at  the  date  of  the  codicil,  it  will  pass  any 
x^ew  interest,  unless  a  contrary  intention  be  expressed, 
^.nd  the  onus  is  on  the  other  side  to  shew  that  a  con- 
trary intention  is  expressed;  Hulme  v.  Heygate{f). 

The  testator  knew  the  terms  of  his  will,  and  though  he 

afterwards  referred  to  it,  he  revoked  no  part  of  it,  but, 

^>n  the  contrary,  ratified  and  confirmed  the  whole.    Be- 

^des  there  is,  in  the  codicil  of  the  20th  of  February, 

1832,  an  expressed  intention  that  the  gift  of  the  annuity 

should  have  effect,  for  the  testator  makes  a  further 

fvovision  for  the  legatee  ''  in  addition  to  the  provisions 

l^y  his  will  and  codicil."    As  to  the  objection  that  there 

are 

(d)  1  WMM Copyhol4i,\h1,  (d)  3  Atk.  173. 

167,  Cwentry't  4M  edit,  (t)  16  Sim,  26. 

(6)  7  Fa.  4»9.  (/)  1  Mer.  285. 
(c)  10  East,  241. 
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are  words  of  futurity  contained  in  the  power,  the  answer 
is,  that  they  apply  to  the  time  when  the  will  would  come 
into  opera tion,  and  not  to  the  time  of  making  it. 


The  Mabtbr  of  the  Rolls. 

I  regret  being  obliged  to  come  to  a  conclusion  which 
disappoints  the  intention  of  the  testator,  but  I  have 
no  doubt  as  to  the  decision  which  I  am  bound  to  pro- 
nounce. 

I  assume  there  was  an  ademption,  and  on  that  as- 
sumption, I  have  no  doubt,  on  principle  and  on  autho- 
rity, that  the  power  reserved  by  the  deed  was  not  exe- 
cuted. I  entertain  no  doubt  that  under  a  general  devise 
of  all  a  man's  real  estate,  where  other  property  is  ac- 
quired after  the  date  of  the  will  and  the  testator  makes 
a  subsequent  codicil,  the  whole  would  pass.  I  admit, 
also,  that  where  there  is  a  devise  of  a  messuage  to  A., 
which  is  expressly  revoked  by  a  codicil,  and  a  subse- 
quent codicil  is  made  republishing  the  will,  this  repub- 
hcation  will  not  set  up  the  original  devise  which  has  been 
revoked  by  the  codicil. 

If  a  man  devise  Whiteacre  to  A.  and  the  residue  of 
his  estate  to  other  persons,  and  he  afterwards  sells 
Whiteacre^  but,  subsequently,  he  repurchases  it  or  it 
comes  to  him  by  devise,  and  he  then  republishes  his 
will;  upon  the  question  whether  A.,  the  specific  de- 
visee under  the  will,  takes  Whiteacre,  or  whether  it 
passes  under  the  residuary  devise,  I  have  no  doubt, 
under  the  old  law,  that  the  specific  devisee  would  not 
take  it*  The  devise  was  adeemed,  and  the  specific 
devisee  could  not  take  it. 


The 
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The  cases  of  Wigg  v.  Wigg{a),  Hills  v.  Wirleij(b)  1866. 
aod  Oke  v.  Heath  (c)  do  not  affect  this  question.  They 
-wrere  cases  of  this  description :  — Gifts  of  certain  property 
to  A.,  with  benefits  carved  out  of  it  to  other  persons ;  A. 
died  and  the  gift  to  him  having  lapsed,  the  Court  held, 
that  the  interest  of  A.  alone  had  la|)sed,  but  that  the  in- 
terest carved  out  of  the  interest  intended  for  him  had  not 
lapsed,  and  that  the  consequence  was,  that  the  heir  or  re- 
siduary devisee  took  the  property  subject  to  the  interest 
'which  had  been  charged  upon  it. 

In  the  case  of  Walker  v.  Armstrong  (d),  I  had  to  con- 
sider whether  a  will  could  operate  as  the  execution  of  a 
power  not  in  existence  at  the  date  of  the  will,  but  with 
the  strongest  desire  to  come  to  that  conclusion  and  though 
great  injustice  was  the  consequence,  I  came  to  the  con- 
c:lasion  that  it  could  not  so  operate. 

As  to  the  effect  of  the  republication  of  this  will,  in 
snaking  the  will  operate  as  an  execution  of  the  power,  it 
is  to  be  observed  that  the  case  is  not  affected  by  the  late 
statute.  The  republication  was  merely  of  the  will 
then  in  operation ;  it  might  bring  under  the  devise  sub- 
sequently-acquired property,  but  it  does  not  execute  a 
power  which  the  will  itself  does  not  execute.  After  the 
case  of  Holmes  v.  Cog/till  {e\  it  is  too  late  to  argue  the 
contrary.    There  were   peculiar  circumstances  in   the 

other  cases,  and  Stillman  v.  Weedon  (/)  proceeds  on  the 

late  statute,  which  has  no  application  to  this  case. 

I  am  of  opinion  that  the  only  thing  I  have  to  con- 
sider is,  whether  the  settlement  operated  as  an  ademp- 
tion. 

(a)  1  Atk.  382.  ((/)  21  Beav.  284. 

\b)  2  Atk,  605.  (f)  7  Vn.  499. 

(c)  I  Fes.  ten.  134.  (/)  16  Sim.  26. 
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tioD.  The  testator,  by  his  will,  gave  the  leaseholds  to 
trustees  absolutely  od  certain  trusts,  but  the  trustees 
were,  out  of  the  rents,  to  pay  this  annuity  of  60/. 
Subsequent  to  the  date  of  the  will,  the  testator  exe- 
cuted a  deed,  by  which  these  leaseholds  were  conveyed 
absolutely  to  other  trustees.  It  is  impossible  to  say, 
that  this  was  not  an  ademption  of  the  bequest.  It  is 
true  that  you  might  look  at  the  trusts  of  the  deed  and 
Uiey  might  be  such  as  to  give  operation  to  the  existing 
will,  as  if  the  testator  had  conveyed  them  to  trustees  on 
the  trusts  expressed  in  his  will  or  on  such  trusts  as 
should  be  found  in  his  will  at  his  death :  he  however 
did  nothing  of  the  sort,  but  gave  the  absolute  interest 
in  these,  leaseholds  to  trustees  on  trusts  in  favour  of  his 
niece  and  family.  The  ademption  was  then  complete. 
A  power  was  reserved  to  the  settlor  to  carve  out  of  the 
leaseholds,  annuities  in  favour  of  the  persons  to  whom 
he  had  given  annuities  by  his  will.  If  the  settlor  had 
died  immediately  afterwards,  could  it  be  said  that  the 
annuities  were  subsisting?  One  of  the  trusts  of  the  set- 
tlement is  to  hold  subject  to  a  power  to  appoint  annuities 
to  particular  persons.  Has  he  executed  this  power  ?  He 
has  confirmed  the  will  by  a  subsequent  codicil,  but  he 
has  confirmed  it  as  altered  by  the  ademption  of  the  par- 
ticular property,  which  is  no  longer  his  own,  but  is  vested 
absolutely  in  trustees  on  the  trusts  of  the  deed.  It  is 
impossible  to  say  that  the  will  which  is  confirmed  is 
other  than  the  will  as  it  then  existed. 


I  am  of  opinion,  that  in  the  events  which  have  oc- 
curred, there  has  been  no  execution  of  the  power  con- 
tained in  the  deed  of  October,  1831. 
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npHE  teetatori  in  a  codicil,  expi-essed  himself  as  fol-  A  testator 
■*•     lows : — "  And  I  also  further  direct  and  declare,  that  SJiate^Tto   " 
it  shall  and  may  be  lawful  for  my  said  trustees,  at  any  ^PP^^  any  ram, 

_  -  ,  ,  -  not  exceeding 

time  after  my  decease,  to  raise  and  pay,  out  of  my  eoo/.,  in  the 
residuary  real  and  personal  estate,  any  sum  or  sums  of  P""***^  ^^ 
money  not  exceeding  in  the  whole  the  sum  of  600/.,  to  ment  for  A, 
be  applied  in  the  purchase  or  procuration  of  a  church     '  ^^  y^^ 
preferment,  for  the  benefit  of  my  nephew,  James  Hawir  been  so  ap- 

, ,,  plied.     Held, 

«^Wia.  that  the  ^ift 

wholly  failed. 

James  Hammond  was  of  age  and  in  Holy  Orders,  but 
he  died  before  any  part  of  the  600/.  had  been  applied 
as  directed  by  the  will.  He  left  no  next  of  kin,  and  the 
question  was,  whether  the  600/.  fell  into  the  residue  or 
passed  to  the  Crown. 

Mr.  Lloyd  and  Mr.  Morris  for  the  Plaintiff,  and  Mr. 
R.  Palmer  and  Mr.  Osborne  for  the  other  parties,  ar- 
gued, that  there  was  no  trust  or  direct  gift,  but  a  mere 
discretion  as  to  amount  and  mode  of  application,  and  that 
the  trustees  not  having  exercised  it,  the  gift  wholly  failed, 
for  the  Court  had  now  no  means  of  carrying  it  into  exe- 
cution. They  referred  to  Bennett  v.  Honywood  {a),  and 
Fordyce  v.  Bridges  (6). 

Mr.  Wickens  for  the  Attorney- GenercU.    The  legatee 
Was  entitled  to  the  legacy  of  6(X)/.,  and  might  have  come 

a  year 

(a)  AmVer,  708.  (6)  10  Bcav,  90,  and  2  PkiUips,  497. 
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89  to  the  proper  construction  to  be  put  on  a  bequest 
which  is  to  this  effect — [His  Honor  read  W],  James 
Hammond  died  without  heirs  or  next  of  kin,  and  the 
money  has  never  been  raised,  but  if  he  became  entitled 
to  the  600L  in  his  lifetime,  it  now  belongs  to  the 
Crown. 
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The  question  therefore  is,  whether  James  Hammond 
was  entitled  to  this  sum  independent  of  the  purpose 
mentioned  in  the  will ;  that  is,  whether  this  was  simply 
a  bequest  for  his  own  benefit.     In  these  cases  there  are 
contradictory  analogies,  which  it  is  necessary  to  recon- 
cile ;  and  which  branch  into  the  distinction  which  exists 
between  powers  and  trusts.     The  case  is  the  same  as  if 
James  Hammond  was  himself  asking  for  the  payment 
of  this  legacy.     On  the  one  hand  it  is  argued,  that  the 
case  is  similar  to  those  where  a  legacy  is  given  to  a 
person  for  a  particular  purpose,  which  fails,  and  yet 
he  has  been  held  entitled  to  the  legacy.     On  the  other 
side  it  is  said,  that  no  legacy  is  here  given,  that  no- 
thing except  a  discretion  is  confided  in  trustees,  which 
not  having  been  exercised,  the  legacy  fails  altogether. 
There  is  no  case  precisely  in  point;  but  the  general 
statement  in  Roper^s  Legacies  (a)   appears   to  me   to 
be  correct.     In  Barlow  v.  Grant  (i),  a  legacy  of  30/. 
^Was  given  to  A.  to  bind  him  out  apprentice;  A.  died 
^nd  his  legal  personal  representative  was  held  entitled 
tjo   the   legacy.     That  case   has   been   followed,   and 
is    now   undoubted   law.    The  next  case  is  Nevill  v. 
Jfevitt  (c),  where  500/.  was  given  to  the  son  of  il.  to 
place  him  out  apprentice  ;   ^.'s  son  was  unfit  to  be 
placed  out,  and  the  legacy  was  ordered  to  be  paid. 
It  was  held  that  the  legacy  was  intended  for  his  benefit, 

and 


(a)  Vol.  1,  p.  646  (4tli  edit.) 
(6)  1  Vtm.  255. 


(c)  2  Vem.  431. 
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find  although  it  could  not  be  applied  in  the  manner  di- 
rected by  the  testator,  yet  be  was  entitled  to  have  it 
paid  to  him.  In  Barton  v.  Cooke  (a),  100/.  was  directed 
to  be  applied  for  the  board  and  education  of  J.  B.  till 
fit  to  be  put  out  apprentice^  and  that  then  the  executors 
should  pay  the  further  sum  of  10021  with  him  as  an 
apprentice  fee.  •/.  B.  was  not  put  out  apprentice;  he 
was  held,  nevertheless,  entitled  to  the  legacy.  In  Ham- 
mond  V.  Neame  {b\  there  was  a  bequest  of  stock  to  Mrs, 
J7.  H.f  for  the  maintenance  of  her  children  until  they 
attained  twenty-one,  and  then  a  direction  to  transfer  the 
principal  amongst  the  children,  and  in  de&ult  of  such 
issue  there  was  a  gift  over.  Mrs.  H,  H.  had  no  childj 
yet  she  was  held  entitled  to  the  dividends.  The  latter 
case  however  depends  on  that  class  of  cases  where  le- 
gacies are  given  for  the  maintenance  of  children. 


On  the  other  hand,  there  is  a  class  of  cases  in  which 
no  gift  arises,  because  a  mere  discretion  has  been  given 
to  trustees.  Thus,  in  LewU  v.  Lewis  (c),  the  testator  au- 
thorized his  executors,  at  any  time  before  T.  L.  should 
attain  the  age  of  twenty-six  years,  to  raise,  by  sale  of  a 
sufficient  part  of  certain  bank  annuities,  any  sum  of 
money  not  exceeding  600/,  and  pay  and  apply  the 
same  towards  the  preferment  or  advancement  in  life 
or  other  the  occasions  of  T.  Z.  as  the  said  executors 
should  think  proper ;  and  at  the  age  of  twenty-six,  be 
gave  the  said  600/.  to  T,  Z.  absolutely.  The  executors 
declining  to  act,  the  Court  would  not  give  this  600/. 
to  T,  I,,  before  twenty-six,  without  referring  it  to  tb^ 
Master  to  inquire  whether  T.  Z.'s  situation  required 
the  600/.  or  any  part  thereof  to  be  advanced.  The 
Lord  Chancellor  in  that  case  observed,  '^  This  is  not 

the 


(a)  5  Ve$,  462. 
(6)  1  Swan.  35. 


(c)  1  Cos,  162. 
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the  ca«e  of  ft  gift  by  tbe  testator,  bat  a  power  to  others 
to  give,  and  that  seems  confined  to  answer  some  parti- 
cular purposes.  The  proper  question  to  be  made  in 
this  case  is,  whether  the  present  situation  and  circum* 
Mnces  of  the  Petitioner  are  such  as  the  testator  intended 
this  legacy  for.''  The  fact  of  the  legacy  having  been 
given  **  at  twenty-six  "  did  not  affect  the  decision  of  the 
Lord  Chancellor.  It  appears  that  there  was  no  gift 
ontH  twenty-six,  unless  particular  circumstances  should 
arise,  mider  which  it  should  be  considered  necessary  to 
apply  the  fund  for  that  purpose. 


There  are  other  cases  which  bear  some  resemblance 
to  this : — In  Robins<m  ▼.  Cleatcr  (ja\  the  legatee  (a 
god-son)  hi  effect  was  tenant  for  life,  with  power  vested 
m  die  trustee  to  advance  him  any  part  of  the  capital 
daring  bis  lifetime.    The  Master  of  the  Rolls  was  of 
opinion  that  there  was  a  discretion  vested  in  the  trustee, 
and  that  the  only  thing  which  could  be  done,  on  a  claim 
of  the  god^son  to  have  the  whole  property  as  being  an 
absolute  interest,  was,  to  direct  an  inquiry  as  to  the  cir- 
cnmstances  and  situation  of  the  legatee,  in  order  to  as- 
certain whether  he  required  the  advancement  of  any 
part  of  the  600/.     In  Bull  v.  Vardy  (ft),  tbe  words  of 
the  will  were  these,  **  I  further  empower  my  wife  to  give 
away,  at  her  death,  1,000/. ;  100/.  of  it  to  Elizabeth  Tut- 
ner,  100/.  to  Mrs.  Bennet,  the  other  800/.  to  be  disposed 
of  by  her  by  will."  She  made  no  disposition  of  any  part  of 
tte  1,000/.     Elizabeth  Turner  claimed  the  100/.  on  the 
ground  of  the  gift  being  in  the  nature  of  a  trust,  but  the 
Court  held,  that  she  was  entitled  to  nothing,  and  that  it 
yo9m  a  mere  power,  which  had  not  been  executed.    Dawn 
^.  Warrall(c)  was  a  case  of  this  description.    The  tes- 
tator 


(a)  15  Va.  526. 
(6)  1  Fet-jim.  270. 


(c)  1  MyL  if  K.  561. 
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tator  left  the  residue  of  his  estate  to  trustees^  in  trust  to 
settle  it  or  such  part  of  it  as  they  might  think  fit,  either 
for  charitable  purposes^  at  their  discretion,  or  otherwise 
for  the  benefit  of  his  sister  and  her  children.  As  to 
party  the  trustees  had  made  no  appointment,  and  the 
Court  held,  that  it  did  not  fall  into  the  residue,  but 
went  to  the  next  of  kin  as  undisposed  of.  These  cases 
have  a  close  analogy  to  the  present.  Brown  v.  Siggs  (a), 
and  Burrough  v.  Philcox  (6),  decide,  that  where  a  sum 
of  money  is  directed  to  be  divided  amongst  a  class  of 
persons,  in  such  proportions  as  trustees  shall  think  fit, 
and  they  do  not  exercise  the  discretion,  the  Court  will 
bold  it  to  be  a  trust  and  divide  the  fund  equally.  But 
in  those  last  cases,  the  subject  of  the  gift  and  the  ob- 
jects or  cestuis  que  trust  were  ascertained,  and  the  only 
thing  to  be  done  was  to  regulate  the  division ;  and  as 
the  trustees  had  not  exercised  their  discretion,  and  as 
this  Court  could  not  exercise  it,  the  fund  was  divided 
equally  between  the  objects.  But  here  the  question  is, 
whether  the  trust  is  constituted  before  the  event  arises 
which  makes  the  raising  the  money  necessary.  The 
gift,  no  doubt,  is  for  the  bene^t  of  James  Hammond; 
but  the  question  on  this  will  is,  whether  any  trust  arises 
until  the  occasion  occurs  which  renders  the  ''  purchase 
or  procuration  of  a  church  preferment"  for  his  benefit 
desirable  ? 


I  am  clearly  of  opinion,  that  if  this  had  been  a  gift  of 
600/.  to  James  Hammond^  for  the  purpose  of  purchasing 
him  church  preferment,  it  would  be  a  trust  for  him,  and 
that  he  would  take  it ;  but  if  the  amount  to  be  raised  for 
church  preferment,  and  the  mode  of  its  application  is  to 
be  solely  at  the  discretion  and  option  of  the  trustees,  the 
case  would  seem  to  fall  within  the  other  class  of  autho- 
rities, 

(a)  8  Vet.  561.  (6)  5  Myl.  ^  Cr.  73. 
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Tities,  and  the  question  really  is^  to  which  of  those  two 
classes  the  case  belongs.  It  was  contended  by  Mr. 
Wickens,  that  the  discretion  extends  only  to  the  mode  of 
raising  the  600/.  The  other  side  say,  that  a  discretion 
was  given  to  the  trustees  both  as  to  the  amount  of  money 
to  be  raised,  and  as  to  the  time  and  occasion  of  raising 
it ;  in  other  words,  that  they  have  a  discretion  as  to  the 
propriety  of  exercising  the  power  at  all.  If  that  be  so, 
the  legacy  did  not  arise. 


1856. 


After  considering  the  case  fully,  I  am  of  opinion  that 
a  discretion  is  vested  in  the  trustees  as  to  the  amount 
of  the  legacy,  and  as  to  the  mode  and  occasion  of  raising 
it ;  and  that  this  is  not  a  legacy  which  James  Hamm<md 

m 

himself  could  have  claimed  by  saying,  **  I  do  not  intend 
to  go  into  the  church — pay  me  the  legacy.''  This  is  a 
power  to  the  trustees  to  raise  a  sum,  not  exceeding  600/., 
for  a  particular  purpose,  and  a  discretion  is  reposed  in 
them,  both  as  to  the  propriety  of  raising  the  money,  and 
as  to  the  amount. 


This  being  the  case,  I  am  of  opinion  that  James 
•^cunmond  could  not  himself  have  required  payment  of 
^he  sum  of  money,  and  therefore,  that  it  falls  into  the 
residue. 
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April22.  DRYSDALE  v.  PIGGOTT. 

idtttf  5. 

In  February^  fTlHlS  was  a  suit  instituted  to  recover  from  the  De- 
luh  k\Sty''  fendant  the  sum  of  200Z.,  received  by  him  from 

gave  to  his  era*  the  Pelican  Life  Assurance  OflSce,  in  respect  of  a  policy 

payment,  by     ^^  insurance  on   the   life   of  Pattison   Drysdale,  de- 

mstalments,  of  ceased, 
the  amount  of 
the  debt,  and 

the  first  pre-  j^  ^jj^  beginning  of  1851,  Pattison  Drysdale  owed 

mmm  on  a  &  &  »  ;f 

policy  of  as-     the  Defendant  154/.  9«.,  which  sum^  together  with  16/.  9s. 

efiected'by  the  C^^^^S  ^^®  expenses  of  moving  some  furniture,  the 
creditor,  in  his  amount  of  the  Jirst  premium  on  a  policy  of  insurance 
onthelife'of     ^^^  ^^^  expenses),  making  the  total  of  170/.  18^.,  was 

Ae  debtor.        secured  by  a  bond  dated  the  10th  of  February,  1851,  by 

When  the  .it-*  r\    »     »/**    i  > 

second  pre-       which  Pattison  Drysdale,  and  the  PlaintiflT  (his  father) 

Sh^?"*  became  jointly  and  severally  bound  to  the  Defendant  in 
ditor  applied  the  penal  sum  of  400/.,  subject  to  the  recitals  and  con- 
to  pay 'it  but  ditions  thereinafter  mentioned.  The  bond  recited  that 
he  insisted  on  Pattison  Drysdale  owed   the   Defendant    170/.    I85. ; 

his  noQ-lia-  »^.r^        t^ii  j    t\  r     a 

bility  and  re-     that   Pattison  Drysdale  had  requested   Defendant   to 

fused,  and  no    accept  payment  by  instalments,  which  he  had  agreed 

appucation  was  r    r  j  j  '  o 

ever  made  to  to  do,  on  having  the   payment   thereof  with  interest 

debtorl"*^?he  Secured  by  the  joint  and  several  bond  of  the  Plaintiff 

debt  was  fully  and  Pattison  Drysdale;    and  that  the   Plaintiff  had 

ber,  185^ but  agreed  to  join  in  the  bond,  subject  to  the  condition 

no  assignment  thereinafter  expressed.  This  condition  was  expressed  to 

of  the  policy  ^  1  .     1    . 

was  asked  for,  be,  that  if  Pattison  Drysdale,  his  heirs,  executors  and 
JPjIJ/K^'^^  administrators,  should  pay  20/.  on  the  29th  of  March, 
continued  to      1851,  and  SO  on,  a  like  sum  of  20/.  quarterly,  until  the 

premiums  ex-    whole  was  paid,  and  also  interest  at  five  per  cent,  per 

cept  the  first.  annum. 

The  debtor  ' 

having  died  in  June,  1854:  Held,  by  the  Master  of  the  Rolls,  that  the  debtors  bad 
abandoned  the  policy,  and  that  not  being  liable  to  repav  to  the  creditor  the  premiums 
paid  by  him,  they  were  not  entitled  to  the  produce  of  the  policy ;  but  the  decision  was 
reverted  by  the  Lords  Justices. 


CASES  IN  CHANCERY.  239 

annuiDyOn  the  same  days,  on  the  amount  remaining  un-        1856. 
paid,  the  bond  should  be  void. 


The  bond  was  delivered  to  the  Defendant,  and  the 
instalments  were  regularly  paid ;  the  last  instalment, 
discharging  all  that  then  remained  due  on  the  bond, 
i¥as  paid  on  the  20th  September,  1853. 

At  the  time  when  the  bond  was  executed,  or  shortly 
lifter,  the  Defendant  efiected,  in  his  own  name,  an  in- 
surance on  the  life  of  Pattison  Drysdale,  in  the  Pelican 
Life  Assurance  Company,  for  the  sum  of  200/.  The 
first  premium  advanced  by  the  Defendant  for  the  pur- 
pose of  effecting  this  policy  was  secured  by  the  bond 
und  was  duly  repaid  to  him.  The  policy  was  a  genei-ul 
policy  on  the  life  of  the  assured,  not  specified  to  last 
only  till  the  debt  was  paid,  or  for  two  or  three  years ; 
Iiad  it  been  a  policy  of  the  latter  description,  a  smaller 
premium  would  have  been  necessary  in  the  first  in- 
stance. 

When  the  second  premium  became  due,  in  February, 
1862,  the  Defendant  paid  it  and  called  on  the  Plain- 
^ff  to  repay  him  the  amount;  this  the  Plaintiff  de- 
fined to  do,  but  the  Defendant  did  not  appear  to  have 
'xnade  any  application  to  the  son,  Pattison  Drysdale, 
wther  to  advance  the  money  necessary  for  that  purpose, 
^>r  to  repay  him  his  advance. 

When  the  third  premium  became  due,  the  Defendant 

paid  that  also,  without  making  any  application  to  either 

the  Plaintiff  or  his  son,  Pattison  Drysclale,  to  do  so. 

In  January,  1854,  the  son  was  lost  on  the  coast- of 

Ireland,  having  embarked  on  board  a  vessel  bound  to 
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Drtbdalb 


Lea  ▼•  HxnUm  (a) ;  Ex  parte  Andrews  (5);  Clack  ▼.  HoU       1856. 
land  (c) ;  Dolby  ▼.  The  India  and  London  Life  Assurance 
Company  (d) ;  OodeaU  v.  Boldero  (e).  «. 

PlOOOTT. 

Mr*  HoupeU  and  Mr.  TFicA^n^y  for  the  Defendant, 
contended,  first,  that  the  agreement  was  to  insure  for  a 
year,  and  secondly,  that  the  policy  having  been  aban- 
doned by  the  Plaintiff  and  his  son,  the  Defendant  was 
fully  entitled  to  keep  it  hp  for  his  own  benefit,  and 
that  the  Defendant  having  insured  the  risk  out  of  his 
own  moneys,  without  any  right  to  recover  the  premiums 
from  the  debtors,  he  was  entitled  to  the  proceeds  of  the 
policy  of  which  he  was  the  purchaser. 

They  also  referred  to  Morland  v.  I$aac  (/). 

Mr.  Tripp  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls.  May  5. 

This  is  a  suit  instituted  to  recover  from  the  Defendant 
the  sum  of  200/.,  being  the  amount  received  by  him 
from  the  Pelican  Life  Assurance  Office,  secured  on  the 
life  of  Pattison  Drysdale,  deceased.  The  facts  are 
these — [His  Honor  stated  them].  The  question  is,  in 
these  circumstances,  to  whom  did  the  policy  and  the 
benefit  thereby  secured  belong,  on  the  death  of  Patti- 
son Drysdale.  That  the  policy  was  originally  the  pro- 
perty of  Pattison  Drysdale,  subject  to  any  right  which 

the 

(a)  19  Beao.  324.  (d)  15  C.  B.  365. 

(fr)  1  Madd.  573 ;  2  Rote,  410.  (e)  9  Eatt,  72. 

(c)  19  Bew.  262.  .    (/)  20  Beao.  389. 
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1856.  the  Defendant  might  have  to  make  it  available  for 
the  payment  of  what  might  be  due  to  him  on  the 
transaction  above  mentioned,  I  do  not  doubt.  On 
PiQooTT.  payment  of  the  last  instalment,  the  Plaintiff  or  his 
son,  could  have  required  the  Defendant  to  assign 
the  policy  on  payment  of  the  sum  due  to  him  for 
the  second  and  third  premiums  paid  by  him.  That 
the  policy  was  originally  effected  to  secure  the  debt 
to  the  Defendant  is  I  think  plain,  and  on  payment 
of  that  debt  the  Plaintiff,  or  his  son,  was  entitled 
to -the  benefit  of  it;  for  this  was  not  the  case  of  a 
creditor  who  effects  an  assurance  on  the  life  of  his 
debtor  without  the  privity  or  concurrence  of  the  debtor. 
Here,  undoubtedly,  the  policy  was  originally  effected 
by  the  creditor  as  part  of  the  arrangement  between 
them  when  the  bond  was  given ;  the  first  premium  was 
secured  and  ultimately  paid  by  the  Plaintiff,  or  his  son. 
I  am,  therefore,  of  opinion  that  originally  Pattison 
Dri/sdale,  on  payment  of  what  was  due  from  him  to 
the  Defendant,  was  entitled  to  the  benefit  of  this 
policy,  and  might  have  required  it  to  be  assigned  to 
him. 

But  then  the  question  arises,  was  this  policy  re- 
pudiated by  the  Plaintiff  and  by  his  son,  and  if  so, 
was  the  Defendant  entitled  to  keep  it  on  foot  for  his 
own  benefit,  and  entitled  to  retain  it  accordingly.  I 
am  of  opinion  that  the  Plaintiff,  in  his  character  of 
creditor  of  the  son,  did  abandon  all  benefit  in  this 
policy,  because  in  February y  1852,  when  applied  to  to 
repay  to  the  Defendant  the  amount  of  the  second  pre- 
mium then  due,  he  declined  to  do  so,  insisting  that  he 
was  not  bound  to  do  more  than  fulfil  the  conditions  of 
the  bond,  which  answer  was  acquiesced  in  by  the  De- 
fendant, who  made  no  further  claim  against  him  in 
respect  of  such  premiums. . 

The 
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The  next  question,  which  is  the  only  one  of  any 
difficulty,  then  arises,  which  is,  whether  the  Plaintiff, 
as  legal  personal  representative  of  his  son  Patlison 
DrysdaUf  is  entitled  to  the  amount  of  the  insur- 
ance, and  that  depends  upon  whether  the  son,  in  his 
lifetime,  did  abandon  this  policy.  Express  abandon- 
ment or  repudiation  of  this  policy  by  any  declaration 
or  active  step  is  not  alleged.  Undoubtedly  there  was 
none ;  the  only  question  i^,  whether  the  absence  of  any 
acts  on  the  part  of  Patlison  Drysdale  to  keep  it  on 
foot  must  be  treated  as  an  abandonment  or  relinquish- 
ment of  all  interest  in  it  on  his  part.  Two  annual'pre- 
miums  became  due  afler  the  first,  while  he  was  alive 
and  in  this  country ;  he  took  no  step  to  pay  them,  or 
to  get  them  paid;  it  is  true  that  no  application  was 
made  to  him  for  this  purpose,  but  the  Defendant  was 
not  considered,  either  by  himself  or  by  Patlison  Dryz- 
dale,  as  his  agent,  for  the  purpose  of  keeping  this  alive, 
nor  could  the  Defendant  have  maintained  an  action 
against  Paltison  Drysdale  to  compel  him  to  repay  to 
the  Defendant  the  amount  expended  by  him  in  keeping 
the  policy  alive.  Paltison  Drysdale  ought  also  to  have 
given  notice  to  the  Assurance  Company  of  his  going  to 
Australia,  and  to  have  paid  additional  premium  if  he 
intended  to  keep  the  policy  on  foot. 


1856. 


Drybdale 

V. 

PioaoTT. 


I  cannot,  in  this  state  of  things,  come  to  the  conclu- 
sion that  Paltison  Drysdale,  or  his  estate,  is  entitled  to 
the  benefit  of  this  policy.  The  test  to  be  applied  to 
this  case  for  the  purpose  of  determining  this  question 
is,  in  my  opinion,  that  on  which  I  founded  my  decision 
iu  the  case  of  Morland  v.  Isaac  (a).  That  was  the 
case  of  an  army  outfitter  who  had  supplied  an  officer 
with  goods  on  credit;  he  afterwards  effected,  in  his 

own 

(a)  20  Beao.  389. 
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own  name,  a  policy  on  the  life  of  the  officer,  who  at- 
tended at  the  office  to  enable  this  to  be  done,  and  who 
was  charged  with  the  premiums  which  became  due,  and 
items  of  charge  for  the  payments  in  respect  thereof 
were  introduced  into  the  several  accounts  delivered  to 
him,  and  which  were  never  objected  to.  The  debtor 
died  without  having  paid  the  bill  due  to  the  creditor 
and  insurer  or  the  premiums  so  charged ;  and  I  held, 
that  his  representatives  were  entitled  to  the  produce  of 
the  policy  after  paying  the  debt  and  the  premiums;  and 
the  ground  on  which  I  proceeded  was  this : — that  as  the 
debtbr  never  objected  to  the  charge  made  against  him 
of  the  sums  advanced  for  the  payment  of  the  premiums, 
he  must  be  held  to  have  assented  to  his  liability  to  re- 
pay the  creditor  these  sums,  and  consequently,  that  if 
the  debtor  in  his  lifetime  had  been  sued  by  the  creditor 
for  sums  expended  in  payment  of  these  premiums,  the 
action  could  not  successfully  have  been  resisted,  and 
that  his  liability  to  pay  the  premiums  made  them  a  pay- 
ment on  his  behalf,  and  by  the  creditor  as  his  agent, 
although,  by  arrangement  between  them,  it  was  to 
secure  his  own  debt 

But  on  this  principle,  was  the  Defendant  the  agent 
of  the  son,  Pattison  Drysdale,  for  this  purpose  ?  Could 
the  Defendant  have  successfully  sued  Pattison  JDryS'^ 
dale,  in  his  lifetime,  for  the  recovery  of  the  sums  paid 
by  him  for  premiums  on  this  policy  ?  I  see  no  ground 
for  contending  that  he  could.  Pattison  Drysdale 
might  have  said,  as  the  father  did,  ''the  policy  was 
effi^ted  in  substance  to  secure  you  against  loss;  I 
consented  to  pay  the  first  premium  for  this  purpose, 
but  no  more."  No  claim  was  made  by  the  Defendant 
against  the  son,  and  no  attempt  was  made  by  the  son 
to  claim  the  policy.  If  the  right  to  the  policy  existed 
in  the  son,  how  long  did  this  right  remain  on  the  one 

hand. 
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hand,  and  the  corresponding  liability  to  pay  the  money 
advanced  for  the  premiums  on  the  other ;  if  the  De- 
fendant had  paid  the  premiums  for  twenty-years,  could 
it  have  been  alleged  that  the  son,  Pattison  Drysdale^ 
would  have  been  liable  to  repay  them  ?  and  if  not,  can 
he,  or  rather  those  claiming  under  him  (for  his  repre- 
sentatives must  stand  exactly  in  his  place),  say,  that  he 
was  to  have  the  option  to  take  the  policy  if  beneficial, 
but  to  reject  it  if  onerous  ?  It  is  no  doubt  true,  that 
when  the  debt  due  from  Pattison  Drysdale  was  paid, 
the  Defendant  had  no  longer  any  insurable  interest  in 
the  life  of  the  son,  and  that  upon  the  principle  of  -God- 
ioU  V.  Boldero  (a),  tlie  risk  being  over,  the  Pelican  As- 
surance Company  might  have  refused  to  pay  the  policy, 
but  this  does  not,  in  my  opinion,  vary  the  rights  of  the 
other  parties.  When  originally  effected,  it  was  a  good 
policy,  as  the  Defendant  had  then  an  insurable  interest 
in  the  life  of  the  assured.  But  when,  on  payment  of  the 
debt  due  to  the  Plaintiff  by  Pattison  Drysdale^  or  by  his 
fiEither  and  co-obligor,  no  assignment  of  the  policy  was 
asked  for  by  either  of  them,  so  far  as  they  were  con- 
cerned it  was  permitted  to  drop;  and  the  question, 
whether  it  could  be  legally  continued  by  the  Defend- 
ant, although  one  which  might  have  been  raised  by 
the  Assurance  Company,  is  one  in  which  the  Plaintiff 
and  his  son  ceased  to  have  any  interest. 


Detsdalb 

V. 
PlOOOTT. 


West  V.  Reid  (b),  which  was  cited  for  the  purpose 
of  shewing  that  the  conduct  of  Pattison  Drysdale 
did  not  amount  to  any  abandonment  of  this  policy, 
appears  to  me  to  be  distinguishable  from  the  present 
case.  In  that  case,  the  debtor  effected  a  policy  in  his 
Own  name,  on  his  own  life ;  he  assigned  that  policy  to 

one 


(a)  9  East,  72. 


(6)  2  Hare,  249. 
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Drysdale 

V. 
PlOGOTT. 


one  of  a  firm  of  solicitors  of  the  creditor,  as  a  trustee 
to  secure  a  debt  owing  to  that  creditor.  The  benefit  of 
the  policy  was  afterwards  assigned  to  another  person, 
also  a  client  of  the  same  firm ;  the  notices  to  pay  pre- 
miums were  all  sent  to  that  firm  of  solicitors,  and  they 
paid  the  premiums  continuously,  and  charged  the 
amount  to  this  client.  Ten  years  after  the  original 
transaction,  the  original  debtor  became  bankrupt ;  the 
assignees  took  no  step  respecting  the  policy,  and  de- 
clined to  interfere  respecting  it,  and  the  solicitors  of  the 
creditor  or  his  executors  continued  for  thirteen  years 
more  to  pay  the  premiums ;  then  the  debtor  died,  and 
the  policy  became  payable.  There. was  no  question  but 
that  the  creditor  was  entitled  to  be  paid  his  principal 
and  interest,  and  also  the  premiums  paid  by  him  and 
the  interest  thereon,  but  beyond  that,  the  Vice-Chan- 
cellor  held,  that  the  money  thereby  secured  belonged  to 
the  assignees,  and  that  their  conduct  did  not  amount  to 
any  waiver  or  abandonment  of  their  right.  But  in  that 
caBe,  it  is  to  be  observed,  that  the  policy  was  originally 
effected  in  the  name  of  the  debtor,  and  by  him  assigned 
to  secure  a  debt.  Subject  to  the  payment  of  that  debt 
it  belonged  to  and  was  his  property,  and  his  executors 
alone  could  receive  the  money  after  his  death,  no  notice 
of  the  assignment  having  been  given  to  the  office.  The 
creditor  who  paid  the  premiums  was  entitled  to  charge, 
and  did  charge,  these  payments  against  the  debtor,  and 
the  debt  was  unpaid  at  the  death  of  the  assured  ;  but 
here,  the  policy  was  originally  effected  in  the  name  of 
the  creditor  to  secure  the  debt  due  to  him,  and  except 
the  payment  of  the  first  premium,  no  payment  was 
made  by  or  could  be  charged  against  the  debtor.  As- 
suming that,  on  payment  of  the  debt,  the  debtor  might 
have  required  it  to  be  assigned  to  him  on  payment  of 
the  premiums,  it  is  quite  different  where  he  neglects  to 

do 
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do  so,  takes  no  step  to  keep  it  alive,  and  incurs  no 
liability  in  that  respect 

The  Vice-Chancellor,  in  West  v.  Reid,  had  not  oc- 
casion to  consider  what  would  have  been  the  case,  if  the 
creditor  had  been  paid  off  in  the  life  of  the  debtor  who 
had  neglected  to  ask  for  any  release  of  the  policy,  and 
/)ad  neglected  to  keep  it  on  foot.     Possibly  the  length 
of  time  during  which  the  premiums  were  paid  by  the 
assured,  as  the  creditor  on  payment  became  a  stranger 
to  the  policy,  might  affect  the  merits  of  the  case,  and 
each  case  must  be  tried  on  its  own  grounds.     But  in 
^Iiis  case,  my  opinion  is,  that  the  policy  was  continued  by 
Defendant  at  his  own  risk  and  for  his  own  benefit ; 
nd  that  as  he  could  not  compel  any  one  to  repay  to  him 
sums  advanced  in  respect  of  the  premiums,  so  no 
oe  can  now  compel  him  to  repay  the  amount  thereby 
15-ecared,  which  has  been  paid  to  him  by  the  Assurance 
^!!)ompany. 


1856. 

DlTlDALB 

V. 

PlOOOTT. 


The  result  is,  that  the  bill  fails,  and  must  be  dis- 


Note. — Reversed  by  the  Lords  Justices,  on  the  19th  of  Julj/,  1856. 
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}866. 


Jpri74.5,  PEARCE  V.  PEARCE. 

II,  14. 

A,  and  B.  TTNDER  the  marriage  settlement  of  Mr.  WUliam 
A  deed  was  *  Pearce  and  his  wife,  dated  in  1846,  2,000/.  Con- 
prepared  ap-  gQjg  were  invested  in  the  n^mes  of  Samuel  Lepine  and 
new  truitee  in  John  Pearce,  to  be  held  by  them  on  the  usual  trusts  for 
n  wM*^^^^*  Mrs.  Pearce  for  life,  without  power  of  anticipation,  Sec. 
cuted  by  C,  &c.  The  deed  contained  a  power  to  the  trustees,  at 
oUier  parties  ^  ^^^  request  in  writing  of  Mrs.  Pearce,  to  invest  the 
BO  that  the  ap-  2,000Z.  Consols  in  fee  simple  lands  or  on  leaseholds. 

pointment  was    .     ,    ,  J  , 

invalid.    At     And  there  was  a  power  to  the  trustees,  at  the  request  m 

the  same  tinie,  writing  of  Mrs.  Pearce,  to  appoint  new  trustees. 

was  transferred 

to  J.  and  C  ^^*  Pearce  became  offended  with  the  trustee  John 

Afterwards  Pearce,  and  requested  hira  to  resign,  which  he  consented 

authorized  the  *^  ^^>  ^^^  Harriet  Williams,  a  widow  lady,  was,  after 

husband  of  the  considerable  reluctance  on  her  part,  prevailed  upon  to 

tenant  for  life  r      j  r  r 

to  receive  the    become  a  trustee  in  his  place. 

fund,  and  it 

was  lost. 

Held,  that  On  the  9th  of  February,  1849,  John  Pearce,  at  Mrs. 

had  not  been^  Pearce*s  request,  and  believing  that  Mrs.  Williams  would 

appointed  a  be  appointed  a  trustee,  executed  a  power  of  attorney  to 

she  had  acted  transfer  the  stock  to  Lepine  and  Mrs.  Williams,  and  it 

as  such),  and  ^^s  transferred   to   them  accordingly  on  the  9th  of 

B.  were  hable  ®  •' 

for  the  loss.       February  and  before  any  deed  of  appointment  of  new 

trustees  had  been  executed.  A  deed  was  prepared  and 
engrossed  for  the  purpose  of  appointing  Mrs.  Williams  a 
new  trustee,  which  purported  to  be  made  between  Mrs. 
Pearce  of  the  first  part,  Lepine  and  John  Pearce  of  the 
second  part,  Mrs.  Williams  of  the  third  part,  and  a 
trustee  of  the  fourth  part.  This  deed  was  executed 
by  Mrs.  Pearce  and  by  Mrs.  Williams,  but  was  never 

executed 
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executed  by  any  of  the  other  parties;  so  that,  in  fact,       1856. 
Mrs.  WiUiaBU  was  never  duly  appointed  a  trustee. 

Subsequently,  at  the  request  of  WiUiam  and  Mrs. 
Pettrce,  Lepine  and  Mrs.  Williams  executed  a  power 
of  attorney,  authorizing  William  Pearce  to  sell  out  the 
stock,  for  the  alleged  purpose  of  investment  in  lease- 
holds. The  stock  was  sold  and  the  money  invested  in 
various  mortgages,  &c.,  and  was  ultimately  lost.  Lepine 
died  in  1849,  and  William  Pearce^  being  insolvent, 
Mrs.  Pearce  filed  her  bill  against  John  Pearce  and 
Harriet  WiUiame  to  make  them  liable  for  the  2,000/. 

Mrs.  Williams^  by  her  answer,  stated,  that  Mrs. 
Pearce  told  her  that  John  Pearce  had  been  disrespect- 
ful to  her,  and  she  wished  therefore  to  have  another 
trustee  in  his  place;  that  WiUiam  Pearce  told  her, 
that  executing  the  power  of  attorney  was  a  mere 
matter  of  form;  that  she  really  knew  nothing  at  all 
about  what  the  meaning  of  it  was ;  that  she  thought 
Mrs.  Pearce  had  a  right  to  do  and  could  do  with  her 
own  money  precisely  as  she  pleased,  and  that  the  trus- 
tees were  only  appointed  to  prevent  Mr.  Pearce  dealing 
with  the  fund  without  her  consent;  and  that  finding 
that  Mrs.  Pearce  knew  of  the  various  matters,  and  ex- 
pressed herself  satisfied  therewith,  she  executed  such 
deeds  as  Mrs.  Pearce  asked  her  to  execute. 

Mr.  Lloyd  and  Mr.  W.  Foster,  for  the  Plaintiff*,  con- 
tended that  a  breach  of  trust  had  been  committed,  and 
tliat  the  Plaintiff's  interest  was  in  no  way  liable  to  make 
it  good;  KeOaway  v.  Johnson  (a). 

Mr.  R.  Palmer  and  Mr.  Southgate,  for  Lane,  the  re- 
presentative 

(a)  5  Bern.  319. 
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1866.  preseDtative  of  Mrs.  Williams,  who  had  died  since  the 
iDStitution  of  the  suit,  con  tended  that  Mrs.  Williams 
was  not  a  trustee,  and  that  a  fraud  had  been  practised 
upon  her.  They  cite4  Walker  v.  Symonds  (a);  Derbishire 
V.  Some  (b) ;  Vaughan  v.  Vanderstegen  (c). 

Mr.  Hobhotise,  for  John  Pearce. 

The  Master  of  the  Rolls. 

I  will  hear  Mr.  Lloyd  in  reply  as  to  the  liability  of 
Mrs.  Williams,  but  as  to  John  Pearce,  I  am  quite 
clear  that  he  is  liable. 

Mr,  Lloyd,  in  reply,  cited  Stikeman  v.  Dawson  {d); 
Jackson  V.  Hobhouse  {e). 

The  Master  of  the  Rolls  reserved  judgment. 


April  14.  The  Master  of  the  Rolls. 

At  the  hearing  of  this  case  I  expressed  my  opinion,  I 
regret  to  say  (for  I  cannot  but  feel  that  this  is  a  very 
hard  case),  that  Mr.  John  Pearce  committed  a  breach 
of  trust,  by  executing  the  power  of  attorney  for  the 
transfer  of  the  trust  fund  to  a  person  who  was  not  then 
a  trustee,  although  he  had  a  firm  belief  that  she  would 
be  appointed  a  trustee ;  for,  in  fact,  the  deed  appointing 
Mrs.  Williams  was  never  executed  by  the  trustees. 

Mrs.  Williams  evidently  accepted  the  trust,  and,  I 
regret  also  to  say,   I   have  come   to   the  conclusion, 

that 

(a)  3  SwamL  82,  n.  (c)  2  Drew,  363. 

(b)  3  De  G.,  3f.  ^  G.  102,  (d)  1  DeG.^  Sm.  90. 
113.  (e)  2  Mer,  483. 
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that  her  estate  must  be  made  liable,  even  upon  her  own 
statement  of  the  case.  She  consents  to  become  a  trustee, 
though  she  resisted  at  first;  she  really  knew  nothing  at  all 
about  the  matter;  she  was  an  old  lady  and  a  widow,  and 
it  was  evidently  out  of  friendship  to  the  Plaintiff  that  she 
consented  to  become  a  trustee.  She  was  never  regularly 
appointed  trustee,  but  she  acted  as  such,  and  may  be 
said  to  have  been  in  the  nature  of  a  trustee  de  son  tort,  if 
that  expression  may  be  borrowed  from  the  case  of  an 
executor ;  and  in  that  character  she  can  only  be  answer- 
able for  the  monies  she  actually  received.  But  this 
money  was  actually  received  by  her,  it  was  transferred 
into  her  name,  and  it  could  not  have  been  got  out  of 
her  name  without  her  consent. 


1866. 


The  state  of  the  facts  appears  to  me  to  be  this : — She 

consented  to  act  as  a  trustee,  the  money  was  paid  into 

her  name,  she  then  executed  a  power  of  attorney  to  sell 

it  out,  being  told  by  Mr.  WUliam  Pearce  that  it  was  a 

mere  matter  of  form,  and  she  says,  that  she  really  knew 

nothing  at  all  about  what  the  meaning  of  it  was.     She 

says,  **  I  thought  the  Plaintiff  had  a  right  to  do  and  could 

do  with  her  own  money  precisely  as  she  pleased,  and  that 

the  trustees  were  named  only  to  prevent  William  Pearce 

dealing  with  it  without  her  consent.     Finding  that  the 

Plaintiff  knew  of  the  various  matters  and  had  expressed 

herself  satisfied   therewith,  I  executed  such  deeds  as 

she  asked  me  to  execute,"  and  she  also  executed  the 

power  of  attorney. 


Now,  in  that  state  of  things,  having  consented  to 
act  as  a  trustee,  she  cannot  be  allo\%ed  to  say  she  did 
not  know  what  the  trusts  were,  or  that  she  thought 
that  the  trusts  were  such,  that  the  Plaintiff  had  a  right 
to  do  as  she  pleased  with  the  money.  The  way  in 
which  I  am  bound  to  look  at  it  is  this : — How  should  I 

treat 
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treat  it,  supposiDg  it  had  been  the  case  of  a  profesuonal 
man,  and  a  lawyer  who  had  been  so  appointed  ?  Coald 
I  allow  him  to  make  such  an  answer  ?  It  is  obvious  I 
could  not.  Could  I  allow  a  man  of  sense  who  was 
not  a  professional  man  to  make  such  an  answer.  In  my 
opinion,  it  is  obvious,  I  could  not.  Then  can  I  allow 
a  lady,  who  had  her  wits  about  her,  and  who  was  per- 
fectly well  competent  to  perform  her  duties  in  society, 
to  make  the  same  answer  ?  It  appears  to  me  that  the 
maxim  ignorantia  legis  neminem  excusat  binds  me  in  this 
case.  If  I  were  not  so  bound,  I  should  be  obliged  to 
inquire,  in  every  particular  case,  what  was  the  greater  or 
less  degree  of  knowledge,  which,  having  regard  to  the 
particular  pursuits  in  life  of  every  person,  and  the  na- 
ture of  their  occupations,  they  were  likely  to  have  in  a 
matter  of  this  description.  I  am  bound  to  say,  that  in 
the  absence  of  fraud,  (because  I  admit  that  if  fraud  were 
proved  then  a  different  consideration  would  arise),  this 
lady  having  been  asked  to  become  trustee,  really  and 
sincerely  believing,  that  as  a  trustee,  she  had  nothing 
to  do  but  to  allow  the  Plaintiff  to  deal  with  her  money 
as  she  thought  fit,  is  not  excused  for  her  allowing  the 
money  to  be  sold  out  in  direct  violation  of  the  trusts, 
which,  by  accepting,  she  had  undertaken  to  perform. 
It  is  true  she  was  not  regularly  appointed  a  trustee,  bnt 
the  money  having  come  into  her  name,  she  is,  in  my 
opinion,  liable  to  that  extent. 


I  have  looked  through  all  the  evidence  to  see  if  there 
really  was  a  fraud  committed  on  her,  and  I  find  none. 


Under  these  circumstances,  the  conclusion  I  have 
been  obliged,  with  regret,  to  come  to,  is  this  : — ^That  this 
lady  must  be  held  to  have  acted  as  a  trustee  in  this 
matter ;  that  she  is  liable  therefore  for  the  misapplication 

of 
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of  any  money  which  came  to  her  hands ;  that  this  2,000/.  1866. 

did  come  to  her  hands,  and  having  been  applied  by  her  ^^v^^<^ 

in  a  manner  not  in  accordance  with  the  trusts,  her  estate  ,. 

must  be  made  liable  for  its  loss.  Pbarcb. 


In  re  CHANDLER. 

/^"^N  the  marriage,  in  1860,  of  the  Petitioner,  Mr.  J.B.,  aioli- 
^■""^     Bestf  with  Frances  Charlotte  Worsley,  a  sum  of  th^JL  per-** 
•tocik  was  vested  in  the  names  of  Mr.   Chandler  (a  «>n  ^^o  «c*«d 
•olic:itor)  and  Mr.  Worsley,  and  a  settlement  was  pre-  {„  the  trust, 
Pa»-«l  by  Chandler,  by  which  the  truste  of  the  stock  '°^"«^  ^» 
declared  to  be  for  Mrs.  JBest  and  the  children  of  who  wai  his 


^«     marriage,  and  in  default  of  children,  there  was  a  jj^y^to'^ir 
S^K^cral  power  of  appointment  to  Mrs.  JBest,  and  in  out  the  trust 
Lult  of  appointment  the  fund  was  to  go  as  if  Mrs.  ^^  ^ived 

'4  had  died  intestate  and  unmarried.    The  settlement  ^y  ff-  fi-  ^d 

apphed  to  his 

contamed  a  power  to  raise  600/.  out  of  the  trust  own  use.    On 
lies  and  lend  it  to  Mr.  Best,  and  there  was  a  clause  *^®  application 

^  of  one  of  the 

(towering  a  solicitor  trustee  to  make  professional  cettuitque 

*&^'  citor  was 

struck  off  the 

'^  m  April,  1861,  the  trustees  raised  the  600/.  for  Mr. 


4,  and  took  his  bond  to  secure  it,  Chandler  acting 
olicitor  in  the  matter  and  being  paid  as  such  by 
^«--  Best. 

X^  October,  1861,  Mrs.  Best  died  without  issue, 

^"^"ing,  by  her  will,  given  her  husband  a  life  estate,  but 

^^•^c  no  further  appointment.    Thereupon  Chandler, 

^^    ''^ht  of  his  wife,  who  was  a  sister  of  Mrs.  Best, 

^^^*^^me  entitled   to  one-third  of  the  trust  fund,  in 

^^^^Ttion,  after  the  death  of  Mr.  Best. 

In 
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1856.  In  December,  1862,  Chandler  prevailed  upon   Mr. 

""^^^^^^  Worsley,  his  co-trustee,  who  was  his  client  and  reposed 
Chandlee.  confidence  in  him,  to  join  in  executing  a  power  of  at- 
torney to  sell  out  the  stock,  and  to  allow  Mr.  Chandler 
to  place  the  proceeds  to  his  own  account  at  his  bankers. 
This  being  done,  Chandler  applied  the  money  to  his 
own  use,  but  continued  to  pay  the  dividends  to  Mr. 
Best  down  to  October ,  1866. 


In  February,  1866,  it  became  known  that  Chandler, 
who  was  insolvent,  had  misapplied  the  fund,  and  Mr. 
Best  now  presented  a  petition  to  have  him  struck  off 
the  rolls. 

By  his  affidavit,  Chandler  denied  he  had  ever  acted 
as  the  Petitioner's  solicitor,  or  as  Mrs.  Besfs  solicitor 
after  her  marriage ;  and  he  stated,  that  as  one  of  the 
trustees,  he  had  always  acted  in  the  management  of  the 
trust  fund  without  making  professional  charges  against 
the  fund  or  against  Mr.  Best  or  Mr.  Worsley  in  respect 
thereof,  except  in  the  matter  of  the  bond  by  the  former; 
that  his  wife  being  interested  in  the  trust  fund,  be 
thought  it  would  be  of  advantage  to  the  trust  estate,  as 
well  as  to  her,  to  realize  the  stock  then  at  the  price  of 
101^/.,  and  to  place  out  the  proceeds  upon  another 
security,  and  that  he  kept  an  entry  of  the  proceeds  in 
his  ledger,  under  the  name  of  "  The  trustees  under  Mr. 
and  Mrs.  BesCs  marriage  settlement.' 


» 


It  did  not  appear  that  any  other  solicitor  had  been 
employed  in  relation  to  the  trust  fund,  and  the  Peti- 
tioner's evidence  went  to  show,  that  no  other  solicitor 
had  been  engaged  in  the  trust,  except  Chandler.  It  did 
not  appear  that  Chandler  had  any  investment  in  view 
at  the  time  the  stock  was  sold  out. 

Mr. 
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Mr.  Shapier,  tor  the  Petitioner.  1866. 

Mr.  JR.  Palmer  and  Mr.  F.  J.  Wood,  for  Chandler.    CHf«DMm. 

This   applioatioa  to  the  suioiiiary  jurisdiction  of  the 

Court  agaiBst  Mr.  Chandler,  83  an  officer  of  the  Court, 

ought  not  to  have  been  made,  and  there  ia  no  just^ 

ficatioQ  for  it  under  the  circumstances^  The  act  done  by 

biaiy  though  constituting  a  brea^  of  trust,  was  done 

i  m  his  character  of  trustee  and  not  of  solicitor,  and  with 

B"mo  fraudulent  intent.    Mr.  Chandler  had  an  interest  in 

'^lie  fund  and  naturally  wished  to  improve  it,  and  when 

bad  the  money  placed  to  his  account  at  his  banker's, 

poaaeased  a  large  amount  of  property,  and  thought 

he  trust  fund  quite  safe ;  hut,  unfortunately,  it  turued 

ut  otherwise.    He  did  not  intend  to  wrong  any  one, 

or  was  there  any  concealment,  for  the  money  was  duly 

^^Qtered  in  his  own  books  to  the  proper  account    He, 

-■lo  doubt,  charged  for  preparing  the  marriage  settlei^ent 

^nd  the  bond,  but  that  was  all,  and  there  is  no  reason 

^to  say,  that  be  was  the  solicitor  of  the  trust  as  well  as 

'trustee*    He  is  not  therefore  amenable  to  the  summary 

jurisdiction  of  the  Court  in  respect  pf  a  matter  not 

xelating  to  his  professional  conduct. 

The  Master  of  the  Bolls. 

These  cases  are  very  painful,  but  the  Court  has  no 
option  as  to  the  course  to  be  taken. 

It  is  said  that  Chandler  was  not  the  solicitor  of  the 
trust,  and  that  he  had  not  made  any  professional  charges 
against  the  estate.  But  he  was  a  trustee,  and  so  far 
as  the  services  of  a  solicitor  were  required,  he  had 
acted  as  such,  or,  at  least,  there  does  not  appear  to 
have  been  any  other  solicitor  employed.  He  knew  it 
was  a  breach  of  trust  to  sell  out  the  stock ;  he  knew  he 
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1866.  could  not  do  so  without  the  consent  of  his  co-trustee ; 
^^^^^  and  knowing  this,  he  induced  his  co-trustee  to  join  in 
Cbandlbr.  executing  the  power  of  attorney  to  sell  out,  and  that 
obviously  for  his  own  purposes,  he  having,  at  the  time, 
no  security  or  investment  in  view  to  justify  him  in  keep- 
ing the  money  at  his  banker's  for  that  purpose,  but  he 
kept  it  there  and  applied  it  to  his  own  use.  This  is 
a  course  of  conduct  which  solicitors  are  bound  to  keep 
themselves  free  from ;  they  are  placed  in  a  position  of  a 
high  trust,  and  happily  it  is  very  rare  that  the  Court  is 
called  upon  to  bring  them  to  account  in  this  manner. 
They  are  commonly  appointed  trustees  from  the  fact 
that  their  being  solicitors  of  this  Court  gives  them  the 
stamp  of  trustworthiness,  and  marks  them  as  persons  in 
whom  confidence  may,  without  hesitation,  be  reposed. 

I  cannot  therefore  allow  this  gentleman,  who  has 
shewn  his  unfitness  for  the  ofiice  he  holds,  to  remain 
in  a  situation  to  do  injury  to  others,  who  might  be 
induced  to  trust  him;  and  therefore,  though  there  is 
this  extenuating  circumstance  in  his  favour,  that  the 
fund  does  not  wholly  belong  to  other  persons,  I  must 
strike  him  ofiT  the  rolls  of  the  Court. 


Note. — See  Goodwin  v.  Gotnell^  2  Coll,  462;  In  re  Martin,  6 
Beav.  337 ;  Anon,  2  Atk,  173 ;  and  In  re  Hall,  V.  C.  Stuart,  June  27, 
1856. 
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CANDLER  V.  TILLETT. 

Drc  8,10,17. 
HE  testator,  a  farmer,  was  possessed  of  considerable  If  one  executor 

property,  consisting  chiefly  of  notes  of  hand,  mort-  J^^  em^let 
jes  and  securities  for  money.     Amongst  them,  was  a  his  co-executor 
"^Taortgage  for  1,600/.,  executed  to  him  by  Jo/in  Nott,  posseaston  of 
^^nd   an   equitable   mortgage   by   deposit,   for   1,800Z.,  pouey  belongs 
^svidenced  by  a  memorandum,  and  made  to  the  testator  tate,  and  which 
iDy  l^lUtt,  bis  confidential  solicitor.     All  the  testator's  Jj  ^J  Jj^j^ 
securities  were  kept  in  a  box,  which  the  testator  himself  not  have  ob- 
flowed  to  remain  in  Tilletfs  possession.  ^^^  of  and 

the  money  if 

^_  aiterwarfls 

By  his  will,  the  testator  gave  his  residuary  estate  to  misappHed  by 

T)e  divided  among^st  his  nephews  and   nieces,  and  he  ^^^  co-exe- 

^  *^  '  cutor,  both  are 

appointed  Candler  and  Tillett  his  executors.     The  tes-  liable  for  the 

I 

tator  died  on  the  23id  of  October^  1849,  and  about  a      q   ^j,q 
week  afterwards,  the  executors  met  at  Tilletts  oflRce  and  l^pew  that  r., 

his  co^exe^ 

examined  the  box,  when  Tillett  made  out  and  signed  a  cutor  owed 

list  or  schedule  of  the  securities,  which  he  delivered  to  ™o"*y  *<>  ^^^ 

.  -- ,         testator  on  an 

Candler y  together  with  the  key  of  the  box,  but  Tillett  equitable  mort^ 

retained  the  box  itself  in  his  possession  as  before.     On  f f^^Jo  )[ee 
the   1st  of  January y  1850,  Tillett  sent  a  gig  with  the  the  title  deeds 

box  to  Candler,  who  lived  at  a  distance  of  about  five  possession, 

miles,  taking  no  steps 
to  compel  pay- 
ment, though  he  was  very  active  in  recovering  a  debt  due  to  himself  personally  from  T, 
T.  deposited  his  title  deeds  with  another  person  as  a  security  for  fresh  advances,  and 
the  testator's  debt  was  lost     Held,  that  C  was  liable  for  the  loss. 

A  testator  placed  his  securities  in  the  custody  of  T.  his  confidential  solicitor.  By 
his  will,  he  appointed  T,  and  C.  his  executors.  T.  made  out  a  list  of  such  securities, 
which  he  signed  and  retained  in  a  box,  but  he  gave  the  key  to  C.  Afterwards,  7*. 
sent  the  box  to  C,  requesting  him  to  take  out  a  mortgage  security  and  send  it  to  him 
for  the  purposes  of  an  intended  transfer.  C,  having  no  reason  to  suspect  T*.,  complied, 
and  the  mortgage  money  was  received  by  T.  alone  and  misapplied  by  him.  Held,  that 
his  co-executor  (C.)  was  not  liable,  it  appearing  from  the  evidence  that  the  solicitor 
bad  a  second  key  of  the  box,  and  could  and  probably  did  open  the  box  himself. 
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Candler 

V. 
TXLLETT. 


miles,  and  requested  him  to  open  it  and  take  out  the 
papers  relating  to  NotCs  mortgage  security  for  1,600/, 
and  send  them  to  him  by  the  messenger.  Candler 
accordingly  opened  the  box  and  delivered  the  papers. 
The  Court  came  to  the  conclusion,  that  besides  the  key 
in  Candler^s  possession,  Tillett  had  another  which  fitted 
the  lock.  Not(s  mortgage  money,  unknown  to  Candler^ 
was  paid  to  Tillett  on  the  1st  of  January^  1850,  who, 
unknown  to  his  co-executor,  applied  it  to  his  own 
use,  and  it  was  lost.  It  was  held  in  another  suit,  that 
the  payment  of  the  mortgage  money  to  Tillett^  as  one 
of  the  executors,  was  a  valid  payment  as  regarded  the 
mortgagor;  and  in  a  suit  of  Brewster  v.  TUlUt  a 
decree  was  made  against  the  two  executors  for  a  re- 
conveyance of  the  estate.  Repeated  applications  were 
made  by  Candler  to  Tillett  respecting  Notts  mortgage, 
his  suspicions  became  aroused  by  the  evasive  conduct 
of  Tillett^  and  ultimately,  on  the  1st  of  July^  1850, 
Candler  discovered,  that  the  1,600/.  had  been  paid  to 
Tillett  in  January y  1850.  Candler  immediately  took 
proceedings,  by  instituting  a  suit  against  Tillett  in 
equity  in  July^  1850.  He  obtained  an  order  against 
him  for  payment  of  the  1,600/.  into  Court,  which 
order  he  duly  prosecuted,  but  without  effect,  for  Tillett 
took  the  benefit  of  the  Insolvent  Act  and  was  after- 
wards transported  for  perjury. 


Next,  with  respect  to  the  equitable  mortgage  for 
1,800/.,  due  from  Itlleit  himself  to  the  testator,  the  fol- 
lowing statement  is  necessary : — The  title  deeds  of  this 
property  remained  in  TUletfs  possession ;  Candler^ 
knowing  this,  took  no  steps  to  secure  them  or  to  re- 
cover the  debt,  though  he  was  told,  on  one  occasion, 
by  a  solicitor,  that  it  was  a  most  irregular  proceeding. 
Tillettf  having  the  sole  control  of  his  own  title  deeds, 
deposited  them  with  his  bankers  to  secure  an  advance 

of 


CASES  IN  CHANCERY.  269 

of  800/.    They  had  no  notice  of  the  testator's  equitable       1865. 
mortgage,  and  having  afterwards  acquired  the  legal  es- 
tate, they  obtained  priority  over  the  testator's  debt,  part 
of  which  was  thereby  lost. 

CSoDtrasted  with  this  neglect,  on  the  part  of  Candler^ 
to  obtain  payment  of  the  debt  due  to  the  testator's 
estate,  it  appeared  that  Tilktt  was  also  indebted  to 
CamdUr  personally  in  a  sum  of  600/.,  and  that  immedi- 
ately after  he  had  discovered,  in  July,  1860,  that  Tilktt 
had  received  the  1,600/.  on  Notts  mortgage,  he  brought 
an  action  at  law  against  TiUett  for  the  recovery  of 
the  600/.  due  to  himself:  this  he  prosecuted  effectively 
arad  obtained  payment  about  the    1st  of  September ^ 
1860. 


There  were  some  suspicious  circumstances,  tending 

show  that  the  money  advanced  by  the  bankers  had 

applied  in  payment  of  Tilletfs  debt  k)  Candler, 


The  question  now  was,  whether  Candler  was  liable  to 
good  the  losses  in  respect  either  of  the  two  sums 
1,6002.  and  1,800/.  The  Chief  Clerk  found  him  liable 
iov*  lUletfs  debt,  but  not  for  Nott*8.  Candler  objected 
^o  the  Chief  Clerk's  certificate  as  to  the  latter,  and 
^^^e  parties  interested  under  the  will  objected  to  it  as  to 
^^  former  sum. 

Ii(r.  R.  Palmer  and  Mr.  Haigy  for  the  persons 
*^t,itlcd  under  the  will,  contended,  that  Candler  was 
"^*)le  both  for  the  1,600/.  and  1,800/.  That  Candler, 
^^Qg  to  Tillett  the  possession  of  the  title  deeds,  had 
P"^<ed  the  assets  under  the  control  of  one  of  several 
^^^CQtors,  and  thus  enabled  him  to  obtain  payment  and 
^^^pply  the  amount  received  ;  that  with  regard  to 
^^  1,600/.,  this  act  and  improper  proceeding  rendered 

him 
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him  liable  to  the  consequent  loss ;  Clough  v.  Bond  (a) ; 
Wood  V,  Beadell  (A). 

Secondly,  as  regarded  the  1,800/.,  that  in  addition  to 
his  leaving  the  securities  in  the  hands  of  the  debtor, 
Candler  had  neglected  to  take  proper  proceedings 
against  his  co-executor  ^o  compel  payment,  which  it 
was  his  bounden  duty  to  have  done  ;  Styles  v.  Gay  (c) ; 
and  that  his  proceedings  and  their  success,  in  the  case  of 
his  own  private  debt,  were  clear  evidence  of  his  neglect 
in  regard  to  the  testator's  debt,  and  of  the  certainty  or 
possibility  of  obtaining  payment  of  it,  if  he  had  adopted 
proper  proceedings  for  that  purpose. 

Mr.  Roupell  and  Mr.  Fooks,  for  Candler •  Executors 
are  only  responsible  for  their  own  acts,  and  not  for  the 
acts  of  their  co-executors,  and  are  liable  only  for  monies 
which  have  come  to  their  own  hands;  Balchen  v. 
Scott  {d  ) ;  Westley  v.  Clarke  (c) ;  2  Williams  on  Execu- 
tors {f).  The  law  grants  to  each  executor  the  power  of 
acting  independently  of  his  co-executors,  and  unless  an 
executor  knowingly  allows  his  co-executor  to  misapply 
the  assets,  and  with  such  knowledge  takes  no  steps  to 
prevent  it,  he  is  not  answerable  for  the  loss ;  Williams  ▼• 
Nixonig).  Here,  immediately  on  the  discovery,  Candler 
took  active  steps  against  his  co-executor ;  these  he  pro- 
secuted with  the  greatest  diligence  and  vigour,  and  he 
cannot,  therefore,  be  made  responsible  for  an  inevitable 
failure  in  obtaining  a  restitution  of  the  fund. 

As  to  the  debt  of  1,800/.  no  great  delay  took  place; 
and   in    Garrett  v.  Noble  (A),   where   a  testator  had 

directed 


(fl)  3  Mi/L  4"  Cr,  490. 
(6)  3  Sim.  273. 

(c)  I    Mac.  4-  Got.  422;    1 
Hall  if  TtoelU,  526. 

(d)  2  Vcijun.  677. 


(0  1  Eden,  357. 

(/)  Page  1124  (Ist  edit.), 

(g)  2  Bcav.  472. 

(A)  6  Sim.  504. 
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directed  his  executors,  with  ail  convenient  speed  after 
his  death,  to  call  in  and  convert  into  money  all  his 
personal  estate,  and  they  had  continued  to  trade  some 
years  after  his  death,  and  ultimately  a  considerable  loss 
had  been  sustained ;  the  Court  refused  to  charge  the 
executors  with  the  loss,  as  they  had  acted  bond  fide, 
and  according  to  the  best  of  their  judgment. 
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Mr.  R.  Palmer,  in  reply. 


The  Master  of  the  Rolls. 

In  this  case  I  think  the  certificate  of  the  Chief  Clerk 
must  be  confirmed  in  both  respects. 


Dee.  17. 


The  first  question  relates  to  a  sum  of  1,600/.,  paid  to 
nUeti  by  Brewster.  The  case  was  this :— The  testator, 
Mr.  May,  was  mortgagee  of  Nott  for  1,600/.  He  died 
in  October,  1849,  leaving  the  Plaintiff  and  the  Defendant 
his  executors.  Tillett  was  the  confidential  solicitor, 
and  kept  all  the  securities  of  the  testator.  Mr.  Candler, 
when  the  will  had  been  proved,  went  to  the  ofiice  of 
Mr.  JilUtt,  the  securities  in  the  box  were  examined, 
and  a  list  of  them  was  made  out,  and  being  signed  by 
TiUett,  was  given,  with  the  key  of  the  box,  to  Candler, 
aod  the  papers  remained,  as  before,  in  the  custody  of 
TiUett  the  confidential  solicitor  of  the  testator,  who  was 
also  one  of  the  executors :  the  other  executor  kept  the 
key.  The  matter  remained  in  this  state  until  the  1st 
o(  January  following,  or  about  two  months  after  the 
death  of  the  testator.  Tt7/^/^  sent  a  gig  with  the  box 
to  Mr.  Candler,  who  lived  at  a  distance  of  about  six 
miles,  with  a  request  that  the  box  should  be  opened, 
and  the  papers  taken  out  relating  to  this  estate,  and  de- 
livered to  the  servant  for  Tillett. 

What 
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him  liable  to  the  consequent  loss;  r'jxceedingly  unce  v 
Wood  V.  Beadetl  (6).  ,.  evidence  before  m 

^^at  contested,  that  the 
Secondly,  as  regarded  th.  ,gay,  the  two  that  are  pro-' 
his  leaving  the  securitip'  /^^^  thought  had  never  existed, 
Candler  had  neglec^  ^. '^^Z/  containing  the  enclosure 
against  his  co-exe  y'ffiso  an  additional  letter  from  Til- 
was  his  boundp*  '//^ructions  what  to  do,  and  why  he 
and  that  his  -  *  /"^  j^jr.  Candler  swears  most  positively, 
his  own  p-  V'^^ed  by  several  members  of  his  family, 
in  regp  ^^^  ^  reason  to  doubt,  that  there  was  such  a 
posp'  'k^^jMi  i'  w^®  destroyed  in  the  course  of  the 
P  k^^'n  thB  other  hand,  it  is  sworn  that  these  other 

^/'      ^ere  sent.    The  purport  of  Mr.  TilUtt's  note 
t^  .^^jjigible,  unless  it  refers  to  some  other  docu- 
^  i.  and   I  have  come  to  the  conclusion  that  there 
,och  note,  and  that  the  evidt?nce  is  correct  upon  this 

What  the  contents  of  the  note  were  it  is  difficult  to 
gscertain.  Mr.  Candler  declares  positively  that  it  was 
merely  a  direction  to  deliver  the  papers  over  to  TiUetty 
for  the  purpose  of  enabling  the  party  to  whom  the 
mortgage  was  to  be  transferred  to  compare  the  docu- 
ments with  the  abstract.  If  that  were  so,  undoubtedly 
it  would  be  a  perfectly  legitimate  purpose,  for  which 
the  deeds  might  be  delivered  up.  It  is,  however,  a 
matter  worthy  of  some  observation,  that  the  conduct  of 
Candler^  subsequently  to  this  event,  is  not  quite  in  ac- 
cordance with  that  view  of  the  subject ;  he  certainly 
seems  to  have  thought  that  the  money  was  either  paid 
or  about  to  be  paid  immediately ;  for  he  made  repeated 
inquiries  of  Tillett  in  reference  to  the  money,  and  to 
know  what  had  been  done  with  it,  and  whether  it  was  to 
be  paid,  and  he  is  put  off,  from  time  to  time,  by  Tillett 
with  a  series  of  evasive  answers. 

I  think 
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I  think  that  the  nile  of  law  is  this: — If  one  exe* 
cotor  does  any  act  which  enables  his  co-executor  to 
obtain  sole  possession  of  money  belonging  to  the  tes- 
tator's estate,  which,  but  for  that  act,  he  could  not  hare 
obtained  possession  of,  and  this  money  is  afterwards 
misapplied,  the  executor,  who  Uius  enables  his  co-exe- 
cator  to  obtain  possession  of  the  money,  is  liable  to 
make  good  the  loss.  Therefore,  if  the  deeds  here  had 
been  in  the  hands  of  Candler,  and  he  had  banded  them 
over  to  Tillett  for  the  purpose  of  receiving  the  money, 
and  had  thereby  enabled  Tillett  to  obtain  money  which 
he  could  not  otherwise  have  done,  I  should  have  charged 
Candler  with  the  loss.  From  the  facts  that  I  have 
already  mentioned,  if  the  case  had  rested  there,  it  would 
seem  that  this  was  a  case  of  that  description.  But  I 
am  not  satisfied  by  the  evidence  that  this  is  so.  The 
box  was  in  the  possession  of  Tillett;  it  was  placed 
there  by  the  testator,  and  the  evidence  satisfies  me 
that  Tillett  had  possession  of  a  key,  which,  if  not  the 
proper  one,  was  one  which  would  open  the  box,  and 
that  he  occasionally  resorted  to  it  for  that  purpose,  and 
opened  the  box  with  that  key.  This  is  positively  sworn 
to  by  two  witnesses.  The  evidence  before  me,  and  the 
production  of  the  key,  which  opened  the  box  in  my 
presence  in  Court,  all  satisfy  me  that  such  was  the 
case.  What  the  purpose  and  motive  of  TilletCg  was  in 
sending  to  Candler  to  have  the  box  opened  I  am  unable 
to  state.  I  might  guess  what  the  motive  was,  but  there 
is  nothing  accurately  to  shew  it.  I  am  of  opinion  that 
Tittett  had  the  means  of  acquiring  these  deeds  without 
Candler;  and  I  am  of  opinion,  that  if  Candler  had  re- 
fased,  he  would  have  done  it  exactly  in  the  same  way 
without  him,  and  that  he  resorted  to  Candler  for  some 
purpose  or  other,  possibly  to  obtain  his  sanction ;  but 
thai  no  refusal  of  Candler  would  have  prevented  the 
transaction  occurring  exactly  as  it  did  occur.  The  tes- 
tator 
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tator  had  leflt  these  deeds  in  the  possession  and  power 
of  Tillettf  and  I  think  that  Candler  did  no  act  which 
enabled  I\llett  to  obtain  the  money,  or  which  but  for 
that  act  he  could  not  otherwise  have  obtained. 


He  did  not  take  possession  of  the  deeds  and  keep 
them,  which  he  might  undoubtedly  have  done  when  they 
were  brought  to  him ;  but  I  am  of  opinion  that  Candler 
cannot  be  charged,  because  he  did  not  at  this  time, 
when  he  had  no  reason  to  suspect  Tillett^  take  away  the 
papers  deposited  by  the  testator  with  his  confidential 
solicitor,  and  keep  them  when  they  were  brought  to 
him,  instead  of  returning  them  to  TilleU. 

That  being  the  view  I  take  of  the  case,  although  I 
cannot  say  I  have  arrived  at  that  conclusion  without 
some  hesitation,  dnd  although  the  evidence  on  the  sub- 
ject is  obscure,  I  think  I  cannot  charge  Candler  with 
the  sum  of  1,600/. 


With  respect  to  the  other  sum  of  money  there  really 
is  no  question  about  it.  The  state  of  the  case  is  this: — 
TilleU  owed  the  sum  of  1,800/.  to  the  testator  upon  a 
mortgage  of  his  own  property.  When  Candler  knows 
this,  he  takes  no  steps  to  get  in  the  money,  he  allows 
the  securities  to  remain  in  the  mortgagor's  possession, 
and  not  only  does  that,  but  does  it  upon  more  occa- 
sions than  one ;  and,  notwithstanding  a  solicitor  who  was 
present  stated,  that  it  was  a  most  irregular  proceeding,  he 
never  attempted  to  acquire  the  deeds,  and  took  no  steps 
whatever  to  make  the  other  executor  pay  the  debt  due 
from  him  to  the  estate,  which  it  was  his  peculiar  and 
bounden  duty  to  do,  and  which  the  other  executor,  who 
was  the  debtor,  would  certainly  not  pay  unless  com- 
pelled. Besides  this,  he  does  an  act  which  is  as  strong  as 
one  can  well  conceive.     Candler ^  knowing  how  insecure 

Tillett 
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Tillett  18,  and  having  good  reason  to  doubt  his  credit  1856. 
shews  how  active  he  thought  it  necessary  to  be  for  the 
purpose  of  recovering  his  own  debt  from  Tillett,  yet  he 
takes  no  steps  whatever  to  recover  the  testator's  debt, 
and  even  leaves  the  security  for  it  to  remain  in  the  pos- 
session of  the  debtor.  He  thereby  enables  him  to  de- 
posit this  security  with  the  bankers,  and  raise  a  sum  of 
money  upon  it,  and  then  he  thinks  that  he  is  not  re- 
sponsible, when  it  is  clear,  that  if  he  had  taken  active 
means,  he  would  have  prevented  any  such  money  being 
raised,  and  the  debt  being  lost.  There  were  abundant 
steps  which  he  could  have  taken,  even  if  he  could  not  have 
obtained  possession  of  the  security,  and  there  is  nothing 
to  show  that  he  might  not  have  obtained  possession  of 
the  security  and  have  enforced  it.  It  also  seems  to  me 
the  fair  inference  from  that  transaction  (although  I 
should  have  come  to  the  same  conclusion  independently 
of  it),  that  the  money  raised  from  the  bank  on  the  secu- 
rity of  this  property  was  raised  to  pay  the  debt  due  from 
Tillett  to  Candler  personally. 

All  this  shows  how  different  a  course  of  proceeding 
was  adopted  by  Candler  to  obtain  payment  of  his  own 
debt,  from  that  resorted  to  in  order  to  obtain  payment 
of  the  debt  due  to  the  testator's  estate,  which  as  trustee 
he  was  bound  to  enforce. 

The  result  is,  that  I  am  of  opinion  that  the  certificate 
is  correct  upon  both  points. 
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HADDELSEY  v.  ADAMS. 

April  9,  10. 

Devise  to  tru8-  mHE  testator,  Richard  Bewley,  by  his  will,  devised 

lees  AiiQ  iDeir       i 

heirs  to  pre-  his  freehold  estate  at  Sudford  to  trustees  and  their 

serve  contin-     hdrg  ypQ^  t^ust  for  George  Herbert  Adams  and  Mar- 

fent  remain-  ..... 

ers,  held  to     garet  his  wife  during  their  lives,  and  from  and  afler  their 

duHruTthe  life  deceases,  the  testator  "  gave  and  devised  all  the  said 
of  the  tenant  estate  and  premises  unto  and  amonest  his  four  &:rand- 
and  not  in  fee.  daughters,  (daughters  of  Mr.  and  Mrs.  Adams,)  Har~ 
Whether  the  ^(^1^  Charlotte,  Margaret  and  Georgiana,  to  hold  to 
a  gift  to  one  them  as  tenants  in  common  and  not  as  joint  tenants, 
afterirVd*^ t  during  the  term  of  their  respective  natural  lives,  with 
the  survivors  benefit  of  survivorship,  the  remainder  to  the  said  trustees 
survivorship  ^"^  their  heirs  upon  trust  to  support  the  contingent 
has  reference     remainders  thereinafter  limited  of  and   concerning  the 

to  the  period  ... 

of  enjoyment     said  estate  and    premises,  the  remainder  to  the  issue 
applies  to  real    ^^^^  ^f  j^jg  gj^jj  granddaughters  the  said  Harriet.  Char" 

estate,  auare,  •  °  °    ^ 

But  held,  the    lotte,  Margaret  and  Georgiana,  successively,  lawfully 
not  arise  upon   ^^  ^^  begotten,  and  in  default  ofsuch  issue  the  remainder 

a  devise  to         to  his  own  right  heirs  for  ever." 

four,  to  hold  as  ^, 

tenants  in  •■• "® 

common, 

during  their  lives,  with  benefit  of  survivorship,  inasmuch  as  the  survivorship  had 

reference  to  the  extent  of  the  estate,  and  not  to  the  class  of  persons. 

Devise  to  trustees  and  their  heirs,  hi  trust  for  A.  and  his  wife  for  their  lives,  and 
after  the  death  of  the  survivor,  to  testator's  four  grand-daughters,  as  tenants  in  common, 
during  their  respective  lives,  with  benefit  of  survivorship,  remainder  to  the  trustees 
"  and  their  heirs,"  upon  trust  to  preserve  contingent  remainders,  remainder  to  the 
issue  male  of  the  four  grand-daugnters  successively,  remainder  to  the  testator  in  fee. 
Held,  that  the  grand-daughters  took  for  life  as  tenants  in  common,  with  survivorship 
to  the  survivors  and  survivor  of  them ;  and  that  after  the  death  of  the  last  survivor, 
their  issue  took  several  inheritances  in  tail.  Held,  also,  that  the  limitation  to  trustees 
and  their  heirs  to  support  contingent  remainders  was  not  in  fee,  so  as  to  make  the  sub- 
sequent remainders  equitable  and  prevent  the  coalescing  of  the  remainder  to  the  issue 
with  the  life  estate  to  the  parent,  and  therefore  that  the  four  grand-daughters  took 
estates  tail. 

Distinction  between  a  devise  to  several  persons  as  joint  tenants  and  a  gift  to  them 
81  tenants  in  common,  with  benefit  of  survivorship. 
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The  testator  died  in  September,  1794,  leaving  Mr. 

and  Mrs.  Adams  and  his  four  granddaughters  surviving. 

Jfr.  and  Mrs.  Adams  died  previous  to  1810.    Of  the 

testator's  four  granddaughters,  Harriet  died  in   1844, 

ivitboot  having  been  married ;  Ckarloite  married,  and 

died  in  1861,  having  executed  a  settlement  of  her  in- 

under  the  will,  under  which  the  Plaintiffs  were 

ustees,  and  the  Defendant,  Richard  C.  Barrell,  (her 

nly  surviving  son,)  was  tenant  for  life  determinable  on 

is  insolvency  which  had  happened. 


1866. 


The  two  surviving  daughters,  Margaret  and  Oeor^ 
,  were  still  living,  and  the  latter  had  issue. 


The  Plaintiff  was  the  surviving  trustee  of  the  marriage 

ttlement  of  Charlotte,  and  this  suit  was  instituted  to 

btain  the  declaration  of  the  Court  as  to  the  rights  of 

parties  under  the  limitations  contained  in  the  will. 


Mr.  Lee  and  Mr.  Kingdon,  for  the  Plaintiff.  The 
granddaughters  take  estates  tail ;  for  the  remainder  to 
^e  '*  issue  male"  unites  with  the  life  estates  to  tlie 
parents ;  Roe  d.  Dodson  v.  Grew  (a).  The  word  '*  issue" 
is  nomen  collectivum;  King  v.  Melling  (i);  and  is  a  word 
of  limitation ;  2  Jarm.  on  Wills  (c).  The  rule  is  different 
as  to  personal  estate ;  Ex  parte  Wynch  (d) ;  Knight 
V.  Ellis  (e) ;  Forth  v.  Chapman  (/).  This  construction 
is  made  clear  by  the  gift  over  in  default  of  ''  such 
issue ;"  that  is  issue  male,  which  shows  the  testator's 
intention  that  the  estate  should  not  go  over  until  failure 
of  all  issue  male.  The  authorities  establish  the  doc- 
trine, that  where  an  intention  is  declared  that  the  issue 

to 


(a)  2  Wib.  322. 

(b)  1  Ventr.  214,  225. 

(c)  Page  352  (Ut  edit.). 


{d)  5  De  G.,  M.  if  G.  188. 
(e)  2  Bro,  C.  C.  570. 
(/)  1  P.  Wms.  663. 
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to  whom  the  testator  has  given  an  express  estate  for 
life  shall  take  the  estate  as  long  as  issue  continue,  and 
that  it  is  only  to  go  over  on  a  total  failure  of  such  issue, 
the  parents  must  take  an  estate  tail,  for  the  purpose  of 
carrying  the  general  intent  into  effect  and  for  the  sake 
of  the  issue  themselves.  Therefore,  the  four  grand- 
daughters are  tenants  in  tail,  in  equal  shares  as  tenants 
in  common,  with  cross  remainders  to  them  in  tail; 
Woodhouse  v.  Herrick  (a) ;  with  an  ultimate  remainder 
to  the  testator's  right  heirs.  The  application  of  the 
rule  in  Shelley's  case  {b)  is  not  prevented  by  the  inter- 
position of  the  estate  to  preserve  contingent  remainders; 
Papillon  V.  Voice  {c).  But  it  will  be  said,  that  the 
limitation  to  the  trustees  and  their  heirs  to  preserve  con- 
tingent remainders  confers  on  them  the  fee,  and  makes 
the  subsequent  remainder  to  the  issue  an  equitable 
estate,  incapable  of  uniting  with  the  legal  estate  for  life 
in  the  parents.  But  that  is  not  so,  the  estate  of  the 
trustees  will  be  limited  to  that  which  is  necessary  to 
accomplish  the  purposes  for  which  it  is  interposed,  and 
will  be  construed  an  estate  pur  autre  vie  only ;  Beaumont 
v.  Marquis  of  Salisbury  {d )  ;  Colmore  v.  Tyndall{e)\ 
Venables  v.  Morris{f);  and  the  estate  of  the  trustees 
will  cease  when  the  objects  have  been  accomplished ; 
Heardson  v.  Williamson  (g). 


Next,  it  will  be  objected  that  the  words  "  with  benefit 
of  survivorship,"  have  reference  to  the  period  of  enjoy- 
ment. But  this  doctrine  is  inconsistent  with  the  earlier 
cases  and  the  survivorship,  if  referable  to  any  event, 
relates  to  the  death  of  the  testator.     Lord  Bindon  v. 

Earl 


(fl)  1  Kay  if  J.  352. 
(6)  1  Co.  88  b. 
(c)  2  P.  Wmt,  471. 
((/)  19   Benv.  198;    and   see 
Food    V.     Watwn    (Exch,    Ch, 


June  2,  1856). 

(f )  2  Y.  6f  Jer.  622. 

(f)  7  T.  K.  342,  438. 

(g)  1  Keen,  33. 
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Earl  of  Stiffolk  (a) ;   Stringer  v.  Phillips  (b) ;    Oripps 

V.  Wolcoit{c);  McDonald  v.  Bryce{d)\    2  Jarm.  on 

Wills  (e);  Maberly  v.  Strode{f);    Hodgson  ▼•  Smith- 

^^(9)9  Wordsworth  v.  Wood{h),     But  at  all  events 

^^e  rule  does  Dot  apply  to  real  estate ;  Doe  d.  Long  v. 

J^riffg{i)'y  Rose  v.  Hill{k);  where  there  was  a  devise  to 

five  children,  and  the  survivors  and  survivor  of  them, 

and  the  executors  and  administrators  of  such  survivor, 

^liare  and  share  alike,  as  tenants  in  common,  and  not  as 

jc3iot  tenants.    This  was  held  to  be  a  tenancy  in  common 

imn  fee  to  the  five,  the  word  ''  executors"  being  in  a  will 

^<|iiivalent  to  "  heirs/'  and  the  words  *'  survivors  and 

^  urvivor*'  relating  to  the  death  of  the  testator.     So  in 

^Garland  v.  Thom{is{l),  a  testator  devised  to  trustees 

^3^nd  their  heirs  to  the  use  of  his  three  nieces,  and  the 

^^urvivors  and  survivor  of  them,  and  the  heirs  of  the  body 

^=3f  such  survivor  and  survivors,  as  tenants  in  common, 

^atnd  not  as  joint  tenants ;  and  upon  a  case  sent  by  the 

lIMaster  of  the  Rolls  for  the  opinion  of  the  Court  of 

^^mmon  Pleas,  the  Judges  of  that  Court  certified  that 

^be  devisees  took  as  tenants  in  common,  survivorship 

^iDeing  referred  to  a  decease  in  the  lifetime  of  the  testator. 

So  in  Wilson  v.  Bayly  (m). 


1866. 


Mr.  Roupell  and  Mr.  W.  Z).  Lewis,  for  Richard 
Caton  Borrelly  the  first  tenant  for  life  of  the  Sudford 
estate  under  the  marriage  settlement  of  Charlotte. 


Mr.  Teed  for  the  assignees  of  Richard  Caton  Borrell, 

contended 


(fl)  1   P.  Wms.   96;    4   Bro. 
P.  Cf.  574. 
(6)  1  Eo.  Ca.  Abr.  292. 

(c)  4  Madd.  11. 

(d)  16  Beav.  581. 

(0  Pages  631  (Ist  edit),  and 
600  (2Dd  edit). 
{/)  3  Fef .  450,  454. 


(g)  21  Beav.  354. 
(A)  2  Beav.  25 ;  4  Myl.  ^  Cr. 
641;  1  H  of  L.  Cat.  129. 
(t)  8  Bam.  4-  Cr.  231. 
{k)  3  Burr.  1881. 
(/)  1  Boi.4-  PuL(N.  R.)82. 
(m)  3  Bro.  P.  C.  195. 
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contended  that  the  granddaughters  took  estates  for  life; 
that  the  estate  given  to  the  trustees  to  preserve  con^ 
tingent  remainders  was  a  legal  estate  in  fee ;  that  the 
words  ''  issue  male/'  were  words  of  purchase ;  that  an 
estate  tail  in  remainder  was  limited  to  the  issue  male  of 
the  granddaughters  successively,  in  the  order  in  which 
they  were  named,  but  that  being  an  equitable  estate 
tail,  it  did  not  coalesce  with  the  legal  life  estate  given 
to  the  granddaughters  ;'  consequently  that  the  result 
was,  that  Richard  C.  Barrett,  being  the  only  issue 
male,  was  entitled  to  the  whole  estate  as  tenant  in 
tail.  He  commented  on  Beaumont  v.  Marquis  of 
Salisbury  (a) ;  Curtis  v.  Price  {b);  Doe  d.  Harris  v. 
Taylor  (c). 


Mr.  Lloyd  and  Mr.  W.  Forster,  for  the  Defendants 
Mr.  and  Mrs.  Haig  and  Mr.  and  Mrs.  Brown,  cited,  as 
to  the  implication  of  cross  remainders,  Phipard  v.  Mans- 
Jield{d) ;  Vanderplank  v.  Kiny  (e).  As  to  the  operation 
of  the  rule  in  Shelley's  c£Lse{f)  not  being  prevented  by 
the  interposition  of  trustees  to  preserve  contingent  re- 
mainders, Wriyht  V.  Pearson  {g),  or  by  the  words 
'^  equally  to  be  divided ;"  Doe  d.  Atkinson  v.  Fea-- 
therstone  {h).  As  to  the  distinction  between  a  joint 
tenancy  and  a  tenancy  for  life  estate,  benefit  of  sur- 
vivorship, or  a  jus  accrescendi ;  Doe  d.  Borwell  ▼. 
Abey{i)]  Doe  d.  Littlewood  v.  Green  {k) ;  JSdwards  v. 
Champion  (/).  They  also  cited  Glenorchy  v.  Bos^ 
ville{m);  Trevor  v.  Trevor  {;n)\  Doe  d.  Baldwin  v. 
Rawding  (o). 

Mr. 


(a)  19  hean.  198. 
(6)  12  Vt%.  89. 

(f)  10  Q  B.  718. 
(</)  Qovop,  797. 
(e)  3  Hart^  1. 

(/)  1  Co.  88  b. 

(g)  1  Eden,  119. 


(A)  1  Bam.  ^  Ad.  944. 

(i)  1  Man.  4-  SeL  428. 
(k)  4  Mee.  ^  IVels.  229. 

(/)  1  DeG.Sf  Sm,  75. 
(m)  Cos.  temp.  Talbot,  3. 
(n)  1  H.  of  TMt.  Cat,  289. 

(o)  2  B  if  Aid.  441. 
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Mr.   22.  Palmer  and  Mr.  Dart,  for  the  surviving        1856. 
^granddaughters. 

Mr.  FoUett  and  Mr.  Pemberlon,  Mr.  Bagghawe  and 
r.  Broderick,  for  other  Defendants,  contended  that 
'  issue  male"  meant  first  and  other  sons  of  the  grand- 
aughters  who  were  to  take  successively  in  tail,  those 
f  the  eldest  taking  first  and  so  on,  and  that  the  word 
^'  remainders/'  and  the  fee  limited  to  trustees  to  preserve 
^hem,  shewed  that  this  was  the  proper  construction. 
They  cited  Cook  v.  Cook  (a). 

The  Master  of  the  Rolls,  before  hearing  Mr.  Lee 
in  reply,  intimated  his  opinion,  that  ''  benefit  of  sur- 
vivorship'* meant  not  the  persons  to  take,  but  was  de- 
scriptive of  the  estate ;  that  is,  they  took  as  tenants  in 
common,  but  with  that  benefit 

Mr.  Lee,  in  reply. 

The  following  cases  were  also  cited  :  Stringer  v.  Phil- 
Hps{b);  Hawee  v.  Hawes{c);  Burgis  v.  Burgi$(d); 
Perrin  v.  Blake  (e) ;  Porter  v.  Bradley  (/) ;  JDoe  d. 
Blake  V.  Luxton  {g) ;  Blagrave  v.  Blagrave  (A) ;  Rab^ 
beth  V.  Squire {i). 

• 

The  Master  of  the  Rolls. 

Upon  the  first  point  in  this  case,  which  is  the  ques- 
tion arising  from  the  words  **  with  benefit  of  survivor- 
ship," it  is  not  my  intention  to  express  any  opinion 
whatever,  whether  the  rule  laid  down  by  Sir  John  Leach 

in 

(a)  3  Vem.  544.  (/)  3  T,  H.  143. 

(6)  1  Eq.  Ca.  Abr.  292.  (g)  6  T.  R.  289. 

(f)  I  WiU.  165.  {h)  1  DeG.^  Sm.  252. 

{d)  1  Mod.  115.  (i)  19  Beav.  77. 
(e)  4  Burr.  2579. 
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in  Cripps  v.  Wolcott  (a)  applies  to  real  estate  or  not.  In 
my  opinion,  upon  the  words  of  this  will,  that  question  does 
not  arise ;  for,  upon  a  consideration  of  all  the  cases 
which  have  been  referred  to  upon  this  subject,  it  appears 
to  me  that  they  are  all  of  them  distingaishable  from  the 
words  of  this  will,  which  preclude  any  such  questions 
from  arising.  There  are  two  matters  always  to  be  re<^ 
garded  in  any  devise  or  bequest :  one  is^  who  are  the 
persons  to  take;  and,  secondly,  in  what  manner  they 
are  to  take?  If  the  Court  sees  clearly  who  are  the 
persons  who  are  to  take,  that  settles  the  first  point,  and 
there  remains  the  question  in  what  manner  and  what 
is  the  species  of  estate  they  are  to  take.  If  the  words 
of  the  will  are  clear  upon  that  subject,  the  Court  cannot 
take  part  of  the  words  which  relate  to  the  manner  ia 
which  they  are  to  take  the  estate,  and  import  them  into 
that  part  which  describes  the  persons  who  are  to  take» 


Now,  the  words  of  the  will  are  these: — Upon  the 
death  of  the  two  tenants  for  life,  Mr.  and  Mrs.  Adams, 
the  testator  says, ''  I  give  and  devise  all  the  last-men- 
tioned estate  uuto  and  amongst  the  said  Harriet ,  Char^ 
lotte,  Margaret  and  Georgiana.**  If  we  stop  there,  the 
will  specifies  the  persons  who  are  to  take,  and  there  are 
four.  Then,  how  are  they  to  take  ?  He  goes  on  imme- 
diately to  say  they  are  *'  to  hold  to  them  as  tenants  in 
common,  and  not  as  joint  tenants,  during  the  term  of 
their  respective  natural  lives,"  and  then  he  says,  "  with 
benefit  of  survivorship.**  It  is  said,  that  I  must  take  these 
words,  "with  benefit  of  survivorship"  out  of  the  clause 
which  says  in  what  manner  they  are  to  hold  it,  and 
introduce  it  into  the  clause  which  says  who  are  the  per- 
sons who  are  to  take.  Now,  Rose  v.  Hill  (i),  and  all 
that  class  of  cases,  with  the  exception  of  MaJberly  v. 

Strode, 

(a)  4  Madd,  11.  (6)  3  fiacrr.  1881. 
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£trdde(€i\  to  which  I  will  refer  in  a  moment^  use 
«ipre9mons  either  of  this  nature  or  tantamount  to 
it: — ^"To  bold  to  Harriet^  Charlotte^  Margaret  and 
^fwrjiana,  and  the  surviTors  of  them ;"  and  then  the 
question  wasi  (inasmuch  as  the  word  ^*  survivors"  was  in- 
Irodnced  into  the  clause  relating  to  and  descriptive  of  the 
persons  who  were  to  take,)  what  was  meant  by  the  word 
"  survivors,**  i.  e.  whether  they  were  to  be  survivoris  at  the 
death  of  the  testator,  or  at  the  period  when  the  fund 
was  to  be  distributed  :  that  was  the  question  which  arose 
i»  all  those  cases.  Undoubtedly  there  can  be  no  ques- 
tion,  that  if  there  be  a  simple  devise  to  four  persons,  to 
Isold  to  them  as  tenants  in  common,  with  benefit  of  sur- 
Worship  and  nothing  more,  that  would  mean  that  the 
four  are  to  hold  it  as  tenants  in  common,  and  that  as 
one  dies  the  survivors  are  to  take  the  benefit  of  that 
estate.  That  would  be  the  plain  and  obvious  meaning, 
^^  I  have  not  been  referred  to  a  single  case  which  con- 
^nidicts  that.  The  plain  and  natural  import  would  be, 
^^t  this  would  be  descriptive  of  the  particular  estates 
^i^ich  the  four  devisees  were  to  take  in  the  estate  devised. 


1856. 


JItaberfy  ▼.  Strode  {a)  has  been  referred   to,  which 

a  ease  of  this  description: — the  testator  devised  the 

pfoperty^  to  two  nephews  and  his  niece,  in  equal  pro- 

p^t^ions,  share  and  share  alike,  and  their  issue,  or  the 

ttft^e  of  either  of  them,  to  take  the  parent's  share,  with 

^Mfdefit  of  sarvivorship,  to  my  nephews  and  nieces.     In 

^t  case  the  word  **  or"  was  construed  ''and,"  and  the 

point  is,  whether  that  case  with  reference  to  the  words 

**with  benefit  of  survivorship,"  is  to  control  the  present. 

l^yrd ^foimfey  justly  observes  in  that  case,  nothing  can 

^  more  obscure  than  those  words.     He  gives  to  the  two 

Bephews  and  the  nieces  in  equal  proportions,  share  and 

share 

(a)  3  Vet  450,  454. 

t2 
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share  alike,  their  share  to  go  to  their  issue,  and  then 
with  benefit  of  survivorship.  Then  the  first  question  was 
this : — Did  the  words  "  with  benefit  of  survivorship" 
apply  to  the  persons  who  were  to  take,  or  to  the  estates 
which  they  were  to  take?  And  Lord  Alvanley  evidently 
held,  and  so  it  was  contended,  that  the  only  way  of 
giving  a  rational  meaning  to  the  words  "  with  benefit  of 
survivorship"  was,  to  make  them  apply  them  to  the  per- 
sons who  were  to  take,  and  that  you  must  read  the 
words  exactly  in  the  same  manner  as  if  they  were  **  to 
my  nephews  William  and  James,  and  my  niece,  in  equal 
proportions,  share  and  share  alike,  with  benefit  of  sur- 
vivorship," as  if  the  words  "  with  benefit  of  survivorship" 
had  been  there  introduced,  and  which  was  equivalent  to 
introducing  the  words  **  and  the  survivors." 


But  no  person  can  read  the  present  will  in  this  man- 
ner, it  would  be  using  a  degree  of  violence  with  respect 
to  the  expressions  of  a  testator,  which  the  Court  would 
never  be  justified  in  doing,  if,  where  a  testator  gives  his 
estate  to  four  persons,  to  hold  to  them  as  tenants  in 
common  for  the  term  of  their  natural  lives,  with  benefit 
of  survivorship,  I  were  to  transpose  those  words  '^  with 
benefit  of  survivorship,"  and  introduce  them  imme- 
diately after  the  names  of  the  four  devisees,  and  read 
the  will  thus :  **  I  devise  to  four  persons,  with  benefit  of 
survivorship,  to  hold  to  them  as  tenants  in  common." 
The  words  have  a  distinct  and  natural  meaning  in  the 
position  in  which  they  stand  in  the  will,  as  shewing  that 
when  one  tenant  in  common  dies,  the  three  remaining 
tenants  in  common  will  take  the  whole  estate  between 
them ;  and  when  a  second  dies,  the  other  two  will  take 
it,  and  so  on  to  the  last,  who  will  take  the  whole. 


Mr.  Lee  suggested  that  that  was  an  exceedingly  irra- 
tional species  of  will  to  make,  and  that  the  Court  cannot 

impute 
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impute  such  an  intention.  My  answer  to  that,  in  the 
first  place,  is,  that  it  is  a  very  common  mode  of  dispos- 
ing of  property,  as  the  Court  constantly  sees  in  cases  of 
personalty;  but  that  whether  it  be  so  or  not,  if  the 
words  are  express  and  distinct  on  the  subject,  I  must 
follow  the  words  which  the  testator  has  used,  and  I  see 
DO  difficulty  whatever  in  coming  to  that  conclusion. 


1856. 


The  testator  gives  the  estate  to  them  as  tenants  in 
common,  and  not  as  joint  tenants,  for  the  term  of  their 
natural  lives ;  but  it  is  impossible  to  say  that  the  words 
''not  as  joint  tenants"  add  any  thing  whatever  to  the 
force  of  the  previous  words  "  as  tenants  in  common." 

Then,  it  is  suggested,  that  the  words  ^'  with  benefit 
of  survivorship,**  in  point  of  fact  reduced  the  gifls  to  a 
joint  tenancy  ;  but  Mr.  Lee  did  not  press  that,  because 
he  felt,  that  in  fact  a  tenancy  in  common  to  four  tenants 
in  common,  with  benefit  of  survivorship  (I  use  the  same 
expression  as  it  is  short)  amongst  them,  is  a  perfectly 
different  and  distinct  estate  from  a  joint  tenancy,  which 
has  different  incidents  to  it,  and  may  be  affected  in  a 
different  manner:  thus,  it  may  be  severed  in  the  one 
case,  but  not  in  the  other.  I  am  of  opinion  on  the  first 
part  of  this  case,  that  the  words  of  the  will  are  express 
and  distinct,  that  on  the  expiration  of  the  life  estates 
to  Mr.  and  Mrs.  Adams,  the  property  is  given  to  these 
four  granddaughters,  to  hold  to  them  as  tenants  in 
common  till  one  dies,  and  then  to  the  remaining  three 
as  tenants  in  common  till  a  second  dies,  then  to  the 
survivors  and  to  the  last  survivor  for  her  life,  and  that 
opon  the  death  of  the  survivor  the  subsequent  estates 
arise. 


The  next  question  is,  what  those  estates  are?     I 
am  of  opinion   in   this  case,   that  the  estates  which 

they 
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they  took  were  several  inheritances  in  tall,  upon  the 
death  of  the  surviving  tenant  for  life.  It  was  suggested 
to  me,  in  the  first  place,  that  the  word  ''issue"  is 
to  be  construed  as  a  word  of  purchase,  and  not  as  a 
word  of  limitation*  There  can  be  no  question  that  the 
word  *'  issue"  is  not  so  strong  a  word  as  ''  heirs  ;**  but 
the  general  meaning  of  the  word  "  issue"  is,  that  it  is  a 
nomen  collectivum^  and  includes  all,  that  is,  the  whole 
class  of  descendants.  It  may  undoubtedly  be  cut 
down,  if  the  testator,  in  his  will,  show  a  plain  intention 
that  he  intended  it  to  be  cut  down ;  but,  in  the  absence 
of  any  such  plain  intention,  the  general  effect  must  be 
given  to  it,  and  it  must  be  held  to  be  a  word  of 
limitation.  If  the  word  ''  issue"  means  only  the  sons 
or  grandsons  upon  the  death  of  the  granddaughters, 
then  it  appears  that  there  are  no  words  of  inheritaiM:e 
to  give  them  anything  further  than  an  estate  for  life. 
This  is  an  extremely  improbable  intention  to  attribute  to 
the  testator,  and  strengthens  the  general  proposition  of 
law  as  to  the  meaning  of  the  words  ''  issue  male."  I 
think  it  has  not  been  argued,  and  I  am  satisfied  it  cannot 
be  reasonably  argued,  that  if  the  estates  were  simply 
to  the  granddaughters  for  life  as  tenants  in  common, 
with  remainder  to  the  issue  male  of  the  granddaughter, 
successively,  lawfully  to  be  begotten,  and  in  default  of 
such  issue  remaining  to  my  right  heirs,  that  those 
estates  would  not  coalesce,  and  that  that  would  not 
give  an  estate  tail  to  the  granddaughters. 


But  then  it  is  suggested  that  the  interposition  of  the 
estate  to  the  trustees  makes  a  difference,  and  the  ques- 
tion is,  what  is  the  effect  of  the  interposition  of  that 
estate?  If  the  estate  interposed  to  the  trustees  were  an 
estate  in  the  manner  I  am  about  to  read  it,  "  to  John 
Thomas  Bell  and  William  Gibbon^  and  their  heirs,  for 
the  lives  of  the  four  granddaughters,  and  the  life  of  the 
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wrvivory  upon  trust  to  support  the  contingent  remain- 
ders hereinafter  limited/'  it  could  not  then  be  suggested, 
upon  the  authority  of  the  cases,  that  the  limitation  to  the 
trustees  would  ha?e  any  effect  whatever  in  preventing 
the  coalition  of  the  remainder  with  the  life  estate ;  and 
Mr.  Lte  has  referred  me  to  those  cases  (which  have  been 
since  followed),  that  the  mere  interposition  of  such  an 
estate  under  the  notion  that  he  was  creating  a  contingent 
remainder,  although  in  point  of  fact  he  was  not,  would 
not  prevent  the  tenants  for  life  from  taking  an  estate 
tail;  but  that  the  coalition  would  take  place,  and  that  the 
rule  in  BkdUjfs  Case  (a)  would  apply,  though  the  word 
^  heirs*'  was  not  used,  and  that  they  would  take  estates 
tail.  But  the  estate  here  given  is  not  a  descendible 
freehold,  limited  and  to  be  determined  upon  the  death 
of  the  tenants  for  life,  and  the  survivor  of  them ;  but  the 
estate  is  giren  to  the  trustees  and  their  heirs  in  this 
ease  by  way  of  remainder  after  the  estate  to  the  grand- 
daughters ;  upon  that  it  is  contended,  that  you  must 
assume  that  the  testator  intended  to  give  the  trustees  an 
anlimited  fee,  and  to  create  subsequent  trust  estates, 
and  that  you  must  give  effect  to  the  meaning  and 
object  of  the  testator.  That  is  not  my  opinion :  by 
ttsing  the  words  '^  to  support  the  contingent  remainders 
bereinafter  limited"  (although  he  made  a  mistake  re- 
spectnig  it),  he  shews  that  he  considered  that  the 
estate  of  the  trustees  was  only  to  last  until  the  sub- 
sequent estates,  which  he  limited  in  remainder,  took 
effect;  and  I  concur  in  the  observation  which  has  been 
eited  iW>m  a  great  number  of  cases,  and  which  is  well 
expresiBed  in  Blagrave  v.  Blagrave  (ft),  that  where  the 
purposes  of  the  trust  upon  which  an  estate  is  devised  to 
tmsteet  is  such  as  not  to  require  a  fee,  but  may  be 
accomplished  by  a  more  limited  estate,  and   that  is 

shewn 

(«)  1  Rep.  88k  (h)  \  DtG.tf  Sm.  252. 
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shewn  in  the  will,  the  trustees  will  not  take  any  greater 
estate  than  that  which  the  purposes  of  their  trust  require. 
There  is  an  abundance  of  cases  which  establish  that 
proposition.  I  am  at  a  loss  to  see  why,  in  this  case, 
I  should  extend  the  estate  of  these  trustees  for  any 
purpose  beyond  that  of  supporting  the  remainders, 
because  the  testator  in  this  case  fell  into  the  error  of 
supposing  that  the  remainders,  which  he  limited  after 
the  estates  for  life  were  contingent  remainders,  which 
undoubtedly  they  were  not. 


But,  as  I  have  already  observed,  if  the  estate  to  the 
trustees  to  preserve  contingent  remainders  were  limited 
to  the  lives  of  the  tenants  for  life,  and  the  life  of  the 
survivor,  and  would  not  produce  that  effect,  as  the  in- 
tention of  the  testator  was  not  to  be  inferred  from  his 
using  the  word  '^  contingent''  in  that  case,  so  neither 
ought  it  to  be  inferred  in  the  present  case,  although  the 
estate  to  them  is  not  limited  to  that  period  to  which  a 
skilful  draughtsman,  or  a  draughtsman  under  ordinary 
circumstances  would  have  limited  it. 

I  am  of  opinion,  therefore,  that  the  estate  to  the  trus- 
tees is  not  an  estate  in  fee  simple,  and  that  the  estate 
given  to  the  issue  in  tail  is  not  a  trust  estate,  but  that, 
in  fact,  the  issue  in  tail  of  the  grandchildren  take  legal 
estates  immediately  on  the  death  of  the  survivor  of  the 
tenants  for  life. 

The  observations  made  with  respect  to  the  particular 
and  general  intent  apply  strongly  to  the  present  case. 
Supposing  the  view  were  taken  which  is  suggested  by 
Mr.  Bagshawe,  and  those  who  take  his  line  of  argu- 
ment, how  would  the  second  child  take  if  it  was  aa 
estate  tail  limited  to  the  first  child  ?  The  second  child 
could  only  take  an  estate  tail  by  an  estate  tail  being 

limited 
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intention  would  give  an  estate  of  inberitance  to  all  tbe      ^-■•v-^^ 

Haddelset 
issue.  o. 


Adams. 


I  am  of  opinion  upon  tbis  will  tbat  tbere  is  an  estate 

given  to  tbe  four  granddaughters  as  tenants  in  common, 

and  to  tbe  survivors  of  tbem,  and  to  tbe  last  survivor, 

and  that  tbere  are  several  estates  tail  limited  to  tbe 

grsanddaugbters    upon   tbe    decease    of   tbe  surviving 

teisant  for  life,  and  I  will  make  a  declaration  to  tbat 


PHILLIPS  V.  PARRY. 

AiprU  29. 

^1  ^HE  testator  devised  a  freehold  called  Upper  Sco^  A  tesutor  de- 
*-     verton  to  Phillips  and  Barnard,  "  upon  trust,  Ix^^Tt^^ 
itt  the  first  place,  out  of  the  rents,  or  by  mortgaging,"  &c.  tee*,  upon 
^  raise,  in  aid  of  bis  personal  estate,  (if  insufficient,)  (in  aid  of  his 
w>  much  money  as  should  be  requisite  to  satisfy  his  per-  personal 
Bonal  and  testamentary  expenses  and  debts,  '*  and  also  cient  to  satisfy 
the  mortgages  specifically  charged  upon  the  heredita-  }l"  ^®^^  ^^^ 

^  t:>         r  J  t^  r  the  mortgages 

inents  next  thereinafter  devised  to  his  daughters  Afar-  on  his  estate 
goret  Barnard  and  Elizabeth  Parryr    And  subject  ^e^>Jd^to  hiJ"" 
thereto  and  to  tbe  payment  of  3,500/.,  charged  upon  daughters;  and 
^ppet  Scoverton,  by  way  of  mortgage,  be  devised  the  th^t  tj,e  {„. 
same  upon  trusts  in  favour  of  bis  son  John  Arthur  cumbrances  on 

PI,  should  be 
orry  and  bis  children.  payable  out  of 

X  **  in  exo- 
nn  neration  of" 

The  testator  then  devised  bis  freehold,  called  Little  Y,    On  the 
Bounhorough,  to  bis  daughters  Margaret  Barnard  and  ^^^^"^l*   ^ 

Elizabeth  esute'(2:.) 

, .     ,  descended  to 

^beiratlaw.     Held,  that  as  between  X,  and  Z,,  the  former  was  primarily  liable  to 
P'y  tbe  mortgage  and  other  debts. 
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1856.  EHzabetk  Party ^  equally,  a6  tenants  in  common  in  fee ; 
and  be  thereby  expressed  his  will  to  be,  that  all  mort- 
gages and  other  incumbrances,  at  his  decease,  charging 
or  affecting  the  lastly  devised  hereditaments,  should  (in 
case  his  personal  estate  should  prove  insufficient)  be 
deemed  to  be  charged  upon  and  payable  out  of  the 
hereditaments  called  Upper  Scoverton,  firstly  devised, 
in  exoneration  of  his  said  hereditaments  lastly  devised. 
The  testator  appointed  the  Plaintiffs,  JPkiUip$  and 
Barnard^  executors  and  trustees  of  his  will. 

By  a  codicil  to  his  will,  the  testator,  after  reciting 
that  he  was  entitled,  as  heir  at  law  to  two  of  his 
deceased  children,  to  their  shares  in  a  mortgage  and 
premises  called  the  ''  Duke's  Head,"  devised  the  same 
to  his  said  son,  John  Arthur  Parry,  in  fee. 

The  testator  died  in  December^  1853. 

The  personal  estate  being  wholly  insolvent,  and  the 
Upper  Scoverton  estate  not  being  of  sufficient  value  to 
enable  the  Plaintiffs  to  raise,  out  of  the  rents  and  profits 
thereof,  or  by  mortgaging  or  charging  the  same,  the 
sum  requisite  to  satisfy  the  several  sums  chai^ged 
thereon,  the  Plaintiffs  tiled  their  bill  for  a  sale  of  Upper 
Scoverton;  in  November,  IH54,  a  decree  was  made 
directing  a  sale,  and  the  estate  was  accordingly  sold. 
It  was  discovered,  however,  after  the  decree  in  the 
original  suit,  that  the  testator,  besides  the  shares  in  the 
**  Duke's  Head,"  which  he  inherited  from  his  children, 
was  himself  entitled  in  fee  to  two-&fths  thereof,  which, 
not  being  disposed  of  by  his  will  or  codicils,  descended 
on  George  Parry,  his  son  and  heir  at  law. 

In  this  state  of  things,  the  devisees  under  the  will 

claimed 
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claimed  to  have  the  deBcended  estate  applied  in  payment  1866. 
oftbe  tfiBtator's  debts  and  the  mortgages,  before  the  Upper 
Seoverton  estate ;  but  Oeorge  Parry ^  the  heir,  insisted 
that  the  descended  estate  was  not  liable  to  the  payment 
of  the  debts  till  tbe  whole  of  the  proceeds  of  the  Upper 
Scoverten  estate  had  been  exhansted.  The  Plaintifis 
^ed  B  aupplemental  bill  to  bring  this  question  before 
the  Coort. 

Mr.  Lloyd  and  Mr.  Bemr,  for  the  Plaintiffs,  the 
trustees. 

Mr.  IL  Palmer  and  Mr.  W.  Hislop  Clarke,  for  the 
Defendant,  Oeorge  Parry,  contended  that  the  Upper 
Seoverton  estate  was  made  specifically  and  primarily 
liable  for  the  payment  of  the  debts.  They  referred  to 
Donne  v.  Lewis  (a) ;  Manning  v.  Spooner  (b) ;  Harmood 
V,  Oglander(c) ;  Milnes  v.  Slater  (d) ;  Webb  v.  Jones^e). 

Mr.  FoUett  and  Mr.  Bennett,  for  the  other  Defend- 
ants, argued  that  the  descended  estates  were  liable  for 
the  mortgage  and  other  debts  before  the  Upper  Sco- 
verton  estate,  which  was  a  devised  estate,  and  especially 
as,  in  this  case,  the  testator  had  declared  (lis  intention 
that  the  exoneration  should  only  take  place  as  between 
the  two  devised  estates,  and  not  as  regarded  the  de- 
scended estates.  They  cited  Lomax  v.  Lomax{f); 
Bamewell  v.  Lord  Cawdor  {g)  ;  Phillips  v.  Parker  {h). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Upper  Seoverton  estate  is  pri- 
marily 

(a)  2  Bro.  C.  C.  256.  (e)  2  Bro.  C.  C.  60 ;    1  Cox, 

(ft)  8  Pet.  117.  245. 

(c)  8  Pet.  124.  (/)  12  Beav.  285. 

{d)  8  Vet.  295.  (g)  3  Madd.  453. 

{h)  Tamlyn,  136. 
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marily  liable  for  the  payment  of  the  debts*  The  devise 
is  as  distinct  as  can  be.  It  is  this — [His  Honor  read 
the  clause.']  This,  therefore,  is  an  express  devise,  upon 
trust  to  pay  all  his  funeral  and  testamentary  expenses 
and  debts  out  of  the  Upper  Scoverion  estate,  and  then 
the  moneys  secured  or  charged  by  way  of  mortgage  on 
the  estates  devised  to  his  daughters.  The  subsequcfnt 
direction  was  only  what  he  said  before.  Bantewell  v. 
Lord  Cawdor  (a),  was  a  general  devise ;  and  Lomax 
v.  Lomax  (i),  can  be  no  authority  for  this,  for  in  that 
case,  no  estate  at  all  was  made  applicable  to  the  payment 
of  debts.  I  think  the  descended  estates  are  not  applicable 
to  the  payment  of  debts  till  the  Scoverton  is  exhausted. 


(a)  3  Afiu/c/.  453. 


(6)  12  Bmv.  285. 


MayZO, 

Application 
for  substituted 
service  of  a 
tttbpana  ad 
tettificandum, 
or,  m  the  alter- 
native, that  a 
solicitor  might 
produce  his 
client  before 
the  Examiner, 
refused. 


SPICER  and  Wife  r.  DAWSON  and  LAWSON. 

A  N  application  was  made  on  behalf  of  the  Defendant 
'^^  Lawson,  that  service  of  a  subpama  ad  testifi-- 
candum  on  Mr.  Day  (a  solicitor)  might  be  good  service 
on  the  Plaintiff  Mrs.  Spicer^  or  that  Mr.  Day  might  be 
ordered  to  produce  Mrs.  Spicer  for  examination  before 
the  Examiner. 

The  grounds  of  this  application  were,  that  Mrs.  Spicer 
was  secreted  and  kept  out  of  the  way  by  Day,  who 
acted  both  as  her  solicitor  in  another  suit  {Lawfordv. 
Spicer),  and  for  Dawson  in  the  present  suit,  that  her 
residence  was  unknown,  and  that  the  only  means  of 
communicating  with  her  was  through  Day,  who  refused 
to  disclose  her  address. 

That 
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That  her  evidence  was  material,  and  that  she  could        1866. 
not  be  served  with  the  subpcma.  ^^P^'^^ 

Sficer 
and  Wife 

Mr.  Sebpyn  and  Mr.  Hemming,  in  support  of  the  ap-  ** 

plication,  argued,  that  the  Court  had  jurisdiction  to  and  Another. 
order  the  substituted  service  of  a  subpcena,  when  a  party 
kept  out  of  the  way  to  avoid  service,  as  all  that  was  re- 
quired was  a  reasonable  certainty  that  the  party  had 
notice  of  the  proceeding ;  Hope  v.  Hope  (a).  That  it 
was  a  serious  misconduct  on  the  part  of  a  solicitor  to 
keep  a  witness  out  of  the  way  (i),  and  that  the  Court 
had  jurisdiction  to  order  a  solicitor  to  produce  his  client, 
as  was  done  by  a  Court  of  Common  Law  in  Shaw  v. 
NeaU  (c). 

Mr.  Roupell  and  Mr.  Morris^  Mr.  Lloyd  and  Mr. 
lUarHfulale,  were  not  heard. 

I%e  Master  of  the  Rolls. 

I  cannot  make  any  order.     I  do  not  recollect  any 
ivach  order  ever  having  been  made,  and  feel  no  inclination 
be  the  first  to  make  the  precedent. 

(e)  19  Beov.  237.  Mees.  Sf  W,  28. 

(0  See  ^epketu  v.  Ball,  10  (c)  20  Btav.  164. 
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WALDRON  V.  BOULTER. 


Jkfoy  28. 

A  testator  be-   fTlHE  testator  bequeathed   a  leasehold   property  to 

queathed  ' 

leaseholds 
equally  to  his 

children,  and     Thomas^  Martfy  Penelope  and  Stisannah*^     And  he  pro- 

after  their 
decease,  to 
"  such  lawful 


trustees,  upon  trust  to  pay  and  divide  the  rents 
*'  equally  between  and  amongst  his  four  grandchildren. 


ceeded  thus: — "  And  from  and  after  the  decease  of  my 
said  grandchildren,  in  trust  for  such  lawful  issue  2ls  they, 

or  anv  or'  ^^   ^^  ^^y»  ^^  either  of  them,  shall  leave,  lawfully  begotten, 

either  of  them   as  tenants  in  common." 

should  leave. 

Held,  that  on 

the  death  of         fhe  testator  afterwards  gave  and  devised  some  renew- 

each  grand- 

child,  his  issue  able  leasehold  and  a  copyhold  messuage  called  Wood- 
of  every  degree  n^^/^^  ^q  [jjg  gaJd  trustees,  upon  trust  to  pay  and  apply 

came  equally  the  rents  "  equally  between  and  among"  the  same  four 
one-fourth  grandchildren,  share  and  share  alike.  He  proceeded 
and  that  issue    thus : — "  And  from  and  after  the  death  of  my  said  grand- 

to  be  read         children,  then  in  trust  for  such  children  as  they,  or  any 

"  chUdren," 
though  in  a 
subsequent 
gift  he  had 
used  that  ex- 
pression. 

Under  a 
similar  devise 
of  renewable 
leaseholds  and 
copyholds  to 
the  four 


or  either  of  them  shall  leave  her  or  him  surviving,  as 
tenants  in  common,  and  if  but  one  such  child,  then  the 
whole  to  that  child." 

The  testator  died  in  1803. 

Mary  died  in  1811,  Susannah  in  1840,  Penelope  in 
1854,  and  Thomas  in  1855.     They  all  left  children,  and 


grandchildren    gome  of  them  left  grandchildren  surviving  them, 
equally,  and  °  ° 

after  toe 


after  toeir 

death,  **  for 

such  children  .         i  •  i  r 

as  they  or  any  quests,  which  now  came  on  for  argument. 

or  either  of 

them  should 

leave  her  or  him  surviving/*  Held,  that  on  the  death  of  each  grandchild,  his  '*  children 

then  surviving  took  as  tenants  in  common. 


Questions  arose  as  to  the  constructions  of  their  be- 


Mr. 


Waldeon 

V, 
BOULTIR. 
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Mr.  Zhmetf,  for  the  Plaintifty  referred  to  Arrow  t.       1856. 
JM^UisA  {a),  Abrey  v^  Newman  (&). 


Mr.  Berkeley  contended,  that ''  issue**  in  the  first  be- 
<]ue0t  was  to  be  construed  "  children,^  and,  therefore, 
-ftliat  the  grandchildren  of  the  four  grandchildren  were 
excluded.  He  cited  Farmer  v.  Francis  {c).  Secondly, 
-ftiiat  the  grandchildren  of  the  testator  took  one-fourth 
Sot  life,  with  remainder,  as  to  each  fourth,  to  their  re- 
JBpective  children  \  Willes  v.  Douglas  (d), 

Mr.  C  Roupell  for  grandchildren  of  the  testator's 
grandchildren,  argued,  that  the  word  **  issue"  included 
-wXX  issue  living  at  the  period  of  distribution. 

Mr.  Piggott,  for  other  Defendants. 

The  Mastbk  of  the  Rolls  titovgbt  that  all  the 
**  issue*'  of  each  grandchild,  of  every  degree,  living  at 
bis  death,  were  included  in  the  first  gift.  He  said,  that 
the  argument  that  the  use  of  the  word  **  children**  in  the 
second  gift  shewed  that  the  expression  '^  issue*'  was,  in 
the  first,  to  be  Umited  to  "  children*'  cut  both  ways ; 
tbat  il  was  evidenl,  that  when  the  testator  intended 
the  '' children'*  of  bis  grandchildren,  he  used  that  ex- 
pression ;  but  when  he  meant  all  the  deeoendants,  he 
adopted  the  expression  **  issue.' 


»> 


With  respect  to  the  other  point,  he  thought  (as  re- 
garded the  first  gift)  that  the  grafidchildrea  took,  as 

tenants 

(a)  I  DeG.Sr  Sm.  355.  (c)  2  Sim.  ^  Stu.  505. 

(6)  16  Bow*  431.  {d)  10  Bcav.  47. 
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he  would  make  the  order;  but  he  doubted  whether  the        1856. 
Accountaot-General  would  act  on  it.  ^-^v-^^/ 

In  re 
. Chamberlain. 

Note.  —  The  following   is  one  of   the  cases    referred   to   by 

Mr.  Rogert : — 

^  1841. 

BADELEY  «.  KING.  AprU28. 

ABSTRACT  OF  Decree. 

Order  certain  fqnds  to  be  transferred  into  Court 

Declare  the  Defendant,  H.  M.  Kingy  entitled  for  life  to  the  interest 
and  dividends,  &c.  on  the  fund  in  Court  and  that  to  arise  from  the 
outstanding  estate. 

Libef^y  for  H.  Jkf.  Kit^g  to  receive,  from  time  to  time,  the  sh^re  of 
tlie  testator  in  the  dividends  from  funds  in  another  suit  of  Mackenzie 
yt,  GtoTt  and  after  keeping  up  a  policy,  to  pay  the  residue  into  Court, 
au)d  Older  its  investment 

Order  the  dividends  to  accrue  on  the  Bank  Annuities,  when  90 
respectively  purchased  under  the  directions  hereinbefore  and  herein' 
^fier  Rwen,  and  also  the  interest  on  the  funds  in  Court,  to  be  paid  to 
M.  M.  King  for  life. 

Order  H.  M  J(ing  to  pay  into  Court  any  sum  hereafter  received  by 
lier  in  respect  of  the  outstanding  estate  (tne  amount  to  be  verified  by 
affidavit),  and  order  its  investment  in  the  Three  per  Cents,  (a). 

(a)  Reg.  Lib.  1840,  A.,  fol.  787. 
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Re  ASHTON  CHARITY. 


if  ay  3. 


The  Court  of      A  ^  order  for  the  sale  of  charity  land  had  been  made, 
j?n^.Sn  to  ""^e^*  Sir  Samuel  Romilly's  Act  (a),  before  the 

alien  the  real     passing  of  the  Charitable  Trusts  Act,  1863  (i). 
estate  of  a 
charity,  and  it 

can  do  80  upon      Xhe  purchaser,  whose  advisers  doubted  whether  the 

an  application  .... 

under  Sir  Court  had  jurisdiction  to  sell  charity  lands  under  Sir 

mut'^AA        Samuel  Romilly's  Act,  required  that  the  sale  should  be 

confirmed  by  the  Charity  Commissioners  (c) ;  but  this 

the  vendors  declined  to  do,  and  the  matter  now  came 

before  the  Court. 

Mr.  r.  H.  Terrell,  for  the  trustees  of  the  charity. 

Mr.  Wickens,  for  the  Attorney-General. 

Mr.  Dart,  for  the  purchaser.  The  statute  of  62  Geo. 
3,  c.  101,  provides  a  remedy,  first,  in  case  of  breaches 
of  trusts,  and  secondly,  **  whenever  the  direction,  or 
order,  of  a  Court  of  Equity  shall  be  deemed  necessary 
for  the  administration  of  any  trust  for  charitable  pur- 
poses." It  does  not  form  part  of  the  administration 
of  a  charitable  purpose  to  sell  the  very  estate  which 
the  founder  intended  to  uphold  it.  Although  the  point 
appears  to  have  been  decided  in  Re  Parkers  Charity  (rf), 
and  In  re  The  Overseers  of  Ecclesall  {e) :  still  Sir  JE, 

Sugden 

(a)  52  Geo,  3,  c.  101.  (c)  16  &  17  Vict.  c.  137,  iS. 

(6)  16   &   17    Vict.    c.    137,  24,  26. 
amended  by  18  &  19  net.  c.  (d)  12  Sim.  Z29. 

124.  (c)  16  Beav.  297. 
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Sugden  was  of  a  contrary  opinion  in  the  case  of  In  re        1856. 
The  Suir  Island  Female   Charity  School  (a) ;   so   In      ^-^^^^^ 
re  Alderman   Newton  s  Charity  (6),    Lord    Cottenham       charity, 
expressed  a  doubt  as  to  the  jurisdiction ;   and  In  re 
Lyford^e  Charity  (c),  the  Court  "  hesitated  in  making 
a  similar  order."     With  such  a  doubt  existing  as  to  the 
jurisdiction  under  the  act,  the  title  cannot  be  forced  on 
an  unwUling  purchaser,  unless  perfected  by  the  con- 
finnation  of  the  Charity  Commissioners  ;  and  the  appli- 
cation to  them  can  only  be  made  by  the  trustees  of  the 
charity.    Re  HalVs  Charity  ((/). 

The  Master  of  the  Rolls. 

I  have  before  had  to  consider  this  point.  My 
opinion  is,  that  upon  an  information,  the  Court  of 
Chancery  has  a  general  jurisdiction,  as  incident  to  the 
administration  of  a  charity  estate,  to  alien  charity  pro- 
perty, where  it  clearly  sees  it  is  for  its  benefit  and 
advantage. 

I  think  that  this  power  may  also  be  exercised  under 
the  Stat,  of  52  Geo.  3,  c.  101. 

That  being  my  opinion,  the  title  can  be  forced  on  a 
purchaser. 

(a)  3  Jones  if  Lat,  171.  (c)  16  Beav,  297,  note. 

(6)  12  Jur.  1011.  (d)  14  Beav.  121,  note. 
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May  28,  30.  MAUDE  V.  MAUDE. 

June  2. 

In  a  will,  the  fTlHE  testator  bequeathed  a  sum  of  4,0002.  to  bis  four 
read  «* and"  SOUS,    Thomas,   Frederick,   William  and   Joseph 

to  give  effect  Maude,  upon  trust,  during  the  life  of  his  son  Charles, 
to  the  manifest  .  .  . 

intention.  to  pay  the  income  to  him,  or  for  his  support,  &c.,  '^  as 
bea  thed^*^  they,  or  the  survivor  of  them,  or  their  successors," 
4,000/.  to  his    should  find  it  expedient,  and  after  his  death  on  certain 

four  sons,  B.,     4^     *    r     u*    • 

C.  D,  imd  J5.    ^''^sts  for  his  issue. 

in  trast  for  A, 

remainder  to         The  will  then  proceeded  in  the  following  words  : — 

his  inue,  and     «  \j^^  jjj  ^^^^  ^y  gQ^^  Charles  shall  happen  to  die  v^ith- 

in  default,  to  ,  •'  ,  ;         .      . 

the  four  sons     out  issue,  upon  trust  to  divide  the  said  principal  sum, 

other  of  his^  ^Rually,  amongst  my  said  sons,  Thomas  Maude,  Frede- 
sons  as  should  rick  Maude,  William  Maude  and  Joseph  Maude,  or  to 
succession.        ^^^^  other  of  my  sons  as  shall  afterwards  be,  in  succes- 

He  provided,     gion,  trustees  for  my  said  son   Charles,  by  virtue  of,  or 

that  on  the  .        ,  •       1        .      /»  •         1  ^  1        • 

death  of  either  under  the  proviso  heremafter  mentioned  (that  is  to  say), 

of  the  four  provided  and  I  do  hereby  declare  my  will  and  mind  to 
sons,  his  next     "^  . 

surviving  son  be,  that  when  any  of  my  said  sons,  Thomas  Maude, 
ftieTn  hfs  Frederick  Maude,  William  Maude,  and  Joseph  Mau^e, 
place,    ^.sur-  shall    happen    to   die,   in    the   hfe  time    of    my    said 

trustees  ^nd'^  ^^"^  ^^^^^^^i  ^y  ^^^t  surviving  eldest  son  or  sons 
died  without      shall  supply  the  place  or  places  of  him  or  them  so 

issue  leavins 

two  of  the  sub-  ^y'^gy  ^^^  ^^  ^^^^  ^^  ^he  deaths  of  any  of  my  said 

stituted  trus-     gQjj  q^  sons  SO  succeeding  to  the  said  trust,  that  the 

tees  surviving.  ,  ° 

Held,  that        survivors  of  my  said  sons,  according  to  their  seniority, 

IxcLIirel/en.  ®'^^"   ^"PP'y  ^^^  P^^^e  or  places   of  my  said  son  so 

titled  to  the        dying." 
legacy,  but  that 
it  was  divisible, 

equally,  be-  He  then  empowered  his  sons  who  should,  for  the 

tween  them 

and  the  repre-   t'^e  being,  be  trustees  for  his  son  Charles,  "to  advance 

ff"^^*^^**[     the  said  principal  sum,  or  such  part  thereof  as  they 

the  deceased  r         r  ^  r  j 

trustees.  should 
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should  think  proper,  to  or  for  the  benefit  or  advantage        1856. 
of  his  son  CTiarles,  in  such  manner  as  they  in  their 
discretion  shoald  think  fit/' 

The  testator  died  in  1805,  leaving  eight  sons  {Charles 
included).  Charks,  the  tenant  for  life,  died  in  1855, 
without  issue,  having  survived  the  four  original  trustees, 
one  of  whom  (Thomas)  had  died  in  1849,  leaving  the 
Plaintiff  his  legal  personal  representative.  Two  of  the 
testator's  sons,  who  had  become  trustees  in  succession, 
were  living  at  the  death  of  Charles,  and  they  claimed 
to  be  entitled  to  the  whole  4,000/. 

The  Plaintiff  filed  the  present  bill,  contending  that 
the  gift  to  the  trustees  vested  in  all  who  ever  held  that 
ofiice;  and  he  claimed  one-seventh  of  the  fund,  in  right 
of  his  testator,  Thomas  Maude.  The  question  was 
argued  upon  a  demurrer  filed  by  the  Defendants. 

Mr.  Follett  and  Mr.  C  Hall,  in  support  of  the  de- 
iminner^  contended,  that  the  gift  was  in  the  alternative, 
t.  tf.,  to  the  four  sons  named,  or  those  in  succession,  and 
belonged  therefore  to  the  two  of  the  trustees  who,  by 
succession,  were  the  existing  trustees  at  the  time  the 
gift  fell  into  possession. 

Mr.  R,  Palmer  and  Mr.  Joliffe,  in  support  of  the 
bill,  contended,  that  the  gift  to  the  trustees,  though 
disjunctive  in  terms,  was  conjunctive  in  meaning;  that 
the  wolxl ''  or"  must  be  read  '^  and,"  to  give  effect  to  the 
intention  of  the  testator ;  Eccard  v.  Brooke  (a) ;  that 
the  gift,  which  was  to  a  class,  included  all  those  who 
became  trustees  before  the  legacy  became  payable ;  and 
that  it  was  evident  that  the  testator  meant  a  benefit 

to 

(fl)  2  Cojr,  213. 
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conclasion,  and  I  think  that  the  opposite  construction 
is  the  only  way  to  give  effect  to  the  intention  of  the 
testator. 

If  this  were  read  "  or,"  it  would  be  very  diflScuIt  to 

carry  the  intention  into  effect,  because  it  must  be  given 

to  the  four  sons,  or  to  such  other  sons  as  in  succession 

might  be  trustees.     If  two  of  the  four  had  died,  and 

two  others  had  become  trustees  in  their  place,  and  then 

Charles  had  died  without  issue,  would  the  two  original 

cr  the  two  new  trustees  take  the  fund?     If  they  did 

not  all  take,  one  class  must  be  excluded,  and  it  would 

be  impossible  to  conceive,  that  if  two  died,  and  the 

other  two  continued  to  perform  the  duty  of  trustees, 

they  were  to  be  excluded  from  the  bequest,  and  that 

the  other  two,  who  had  perhaps  been  trustees  for  two 

months,  were  exclusively  to  take  the  whole  fund. 

I  think  the  meaning  is  this  : — to  be  divided  amongst 
the  four  sons,  or  to  them  and  such  other  of  my  sons  as 
shall,  in  the  events  which  shall  happen,  under  the  pro- 
viso, act  as  trustees,  that  is,  "  or"  must  be  read  *'  and." 
So  that  it  will  read  thus : — Upon  trust  to  divide,  &c., 
&c. 
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It  is  obvious  that  this  is  the  more  just  construction, 
and  that  the  other  would  be  both  unjust  and  repug- 
nant to  the  intention  and  object  of  the  testator. 

I  am  therefore  of  opinion  that  this  is  one  of  those 
cases  where  "or"  must  be  read  "and;"  and  that  all 
the  sons  of  the  testator,  who  have  acted  as  trustees, 
are  entitled  to  share  in  the  legacy,  and  that,  therefore, 
the  representatives  of  those,  who  having  acted,  have 
since  died,  are  entitled  to  a  share. 
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May  26.  27,  PITT  V.  PITT. 

28. 

Charge  paid  off  fipHE  testator,  Stephen  Pitt,  was,  under  the  marriage 
having  only  a  settlement  of  bis  father,  (1772,)  tenant  in  tail  of  a 

fiartiai  interest  moiety  of  a  real  eistate,  subject  to  a  term  of  600  years, 

m  me  esiate^^' 

Held  not  to      for  raising  4,000/.  for  portions  of  his  father's  youngel: 

have  merged,     children 
In  1824,  A.  cmiaren. 

purchased  an 

estate,  and  he  •  , 

mort^ed  it         The  Other  moiety  of  the  estate  was,  in  1796,  devised 

to  raise  nart  of  ^^  5^^^^^/  pia  and  Mary  Pitt  (the  brother  and  sister 

the  purchase-  -^  ^ 

money.    In      of  the  testator  Stephen  Pitt), 

February, 

1840,  the 

"d??^d"  ^°  ^^^  21st  of  January,  1824,  Stephen  Pitt  barred 
transferred  to  his  estate  tail  in  the  moiety  of  the  estate  and  resettled 
April  1840  ^^  ^^  himself  for  life,  with  remainder  to  his  issue,  and  in 
executed  a  default  to  his  brother,  his  brother's  wife  and  their  issue, 
trust  in  favour  The  settlement  contained  a  power  to  Stephen  Pitt  "  to 
P^-f;  .^•^*®*^  limit  the  moiety  to  the  use  of  the  Defendant,  Elizabeth 

m  1848. 

Held,  that  the  Pitt  his  wife,  for  her  life,  in  case  she  should  survive 
mei^d  '^'™'  without  impeachment  of  waste,  and  a  power  for 

the  testator  to  charge  the  same  moiety,  with  6,000/.  to 
be  raised  and  paid  at  such  time  to  such  person  or  per- 
sons and  for  such  purposes  as  he  should  think  fit." 

On  the  9th  of  April,  1824,  the  sum  of  3,479/.  (the 
amount  of  portions  then  remaining  due)  was  raised  by 
a  mortgage  to  Chippendale  and  others  of  the  600 
years'  term.  This  mortgage  was,  on  the  14th  o{  Febru^ 
ary,  1840,  transferred  to  Colmer,  who,  on  the  16th  of 
April,  1840,  executed  a  declaration  of  trust,  declaring 
that  the  money  belonged  to  the  testator,  Stephen  Pitt, 

and 
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and  that  he  would  hold  it  and  the  securities  in  trust       1856. 
for  him. 

By  deed  poll,  dated  the  20th  of  J'une,  Ift45,  Stephen 
Pitt  appointed  his  moiety  of  the  estate  to  his  wife  for 
life;  and  he  also  charged  it  with  the  6,0007. 

As  to  another  one- fourth  of  the  estate  belonging  to 
his  sister,  it  appeared  that,  in  1824,  Stephen  Pitt  pur- 
chased it  for  5,100/.,  and  to  enable  him  to  pay  the 
purchase-money  he  mortgaged  it  for  3,500/.  Subse- 
quently, by  indenture  dated  the  14th  and  1 5th  Febru- 
tMTiff  1840,  after  reciting  that  Stephen  Pitt  was  desirous 
to  pay  the  3,500/.  to  Adlington  and  Oregory^  (the  mort- 
gagees,) and  had  applied  to  Colmer  to  advance  the 
same,  which  he  had  agreed  to  do,  the  mortgagees,  in 
consideration  of  3,500/.  to  them  paid  by  Colmer^  at 
the  request  of  the  said  Stephen  Pitt^  conveyed  the 
fourth  part  of  the  estates  to  Colmer,  subject  to  the 
equity  of  redemption,  and  they  also  assigned  to  him 
the  3,500/. 

By  a  declaration  of  trust,  dated  16th  April,  1840, 
Colmer  acknowledged  that  the  3,500/.  was  the  proper 
money  of  Stephen  Pitt  the  testator,  and  that  he  would 
stand  possessed  thereof,  and  of  the  securities,  in  trust 
for  Stephen  Pitt. 

Stephen  Pitt  made  his  will,  dated  the  21st  of  June, 
1845,  whereby  '*  he  confirmed  the  appointment  made 
to  his  wife  for  her  life,  and  gave  and  devised  all  other 
his  lands  and  hereditaments  to  his  said  wife  and  her 
assigns  during  her  life ;  and,  so  far  as  he  lawfully  could, 
he  declared  that  she  should  not  be  punishable  for  any 
waste  so  long  as  she  should  continue  his  widow."    And 

he 
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1856.  he  devised  the  residue  of  his  estate  and  effects  to  the 

^•^^y^^^  Plaintiffs  on  certain  trusts. 
Pitt 

Pitt.  The  testator  died  in  1848. 


Under  these  circumstances,  two  questions  arose ;  first, 
whether  the  sum  of  3,479/.  was  a  subsisting  charge  on 
the  moiety  of  the  estate,  and,  secondly,  whether  the 
3,500/.  was  a  charge  on  the  one-fourth  of  the  same 
estate  purchased  by  the  testator  in  1824. 

Mr.  Bazalgette  and  Mr.  C  Roupell,  for  the  Plaintiffs. 

Mr.  Follett  and  Mr.  Bowring,  for  the  widow,  argued, 
that  neither  sum  was  now  charged  on  the  estate,  and 
that  the  widow  took  the  property  discharged  of  any 
liability  to  keep  down  the  interest  on  the  mortgages. 

Mr.  JR.  Palmer,  for  the  first  tenant  for  life. 

Mr.  Rawlinson,  for  other  parties. 

Mr.  Bazalgette^  in  reply. 

Du^LeChandosy.  Talbot {a)\  Hood y. Phillips (b);  Earl 
of  Buckinghamshire  v.  Hobart  (c) ;  Burrell  v.  The  Earl  of 
JEgremon t(d);  Astley  v.  Milles  {e) ;  Swabey  v.  Swabey (f) ; 
Duke  Chandos  v.  Talbot  (g) ;  Johnson  v.  Webster  (A) ; 
Grice  v.  Shaw(i);  Forbes  v.  Moffattiji),  were  cited. 

The  Master  of  the  Rolls  reserved  judgment 

The 

(fl)  2  P.  Wmu  600.  (/)  15  Sim.  106. 

(6)  3  Beat).  513.  (g)  2  P.  Wmi.  610. 

(c)  3  Swaiut.  186, 199.  (A)  4  De  G.,  M.  4*  G.  474. 

(d)  7  Beav.  205.  (i)  10  Hare,  76. 

(e)  1  Sim.  298,  341.  (k)  18  Va.  384. 
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The  Master  of  the  Rolls  (after  stating  the  circum-        1856. 
stances  relating  to  the  3,479/.,  proceeded) : — ^The  ques- 
tion 18,  whether,  in  that  state  of  circumstances,  if  it 
rested  there,  the  3,479/.  could  be  said  to  have  been 
merged  in  the  inheritance;  and  I  see  no  reason  or  pre-       May  27. 
tence  for  saying  that  it  would.     What  the  Court  is  to 
look  at  is,  to  see  what  was  the  intention  of  the  person 
who  paid  off  the  charge.  That  intention,  in  the  absence 
of  any  circumstances,  is  to  be  gathered  from  what  it 
was  his  interest  to  do ;    but  if  there  be  any  circum- 
stances affecting  the  matter,  they  also  are  to  be  regarded. 
Here  it  was  clearly  the  testator's  interest  to  keep  the 
3,479/.  on  foot  as  a   substantive  charge,  because   he 
had  only  a  life  interest  in  the  property;  and  therefore, 
if  he  paid  off  this  charge,  he  would  be  doing  it  for  the 
benefit  of  his  brother  Samuel  and  for  SamueVs  wife  and 
children,  who  were  entitled  to  the  inheritance.     But  by 
keeping  the  charge  on  foot,  he  had  the  power  of  dis- 
posing of  it  in  any  manner  he  thought  fit.    Then  he 
causes  it  to  be  assigned  to  a  trustee,  in  trust  for  him, 
his  heirs,  executors  and  administrators.   I  am  of  opinion 
that  it  was  preserved,  and  is  a  subsisting  chaise,  and 
that  it  is  now  part  of  his  personal  estate. 

I  have  looked  through  the  will  very  carefully,  but 
there  is  nothing  in  it  which  at  all  affects  this  question. 
What  he  did  was  this : — ^The  day  before  he  executed 
his  will,  and,  as  a  contemporaneous  transaction,  he  exer- 
cised his  power  of  appointment,  and  gave  his  wife  a  life 
interest  in  these  two  undivided  moieties  :  and  then,  by 
his  will,  he  desires  that  the  property  which  he  has  given 
to  her  shall  be  given  independently  of  her  life  estate, 
and  that  she  is  not  to  be  impeachable  for  waste ;  but 
I  think  that  this  part  of  the  will  applies  to  what  she 
took  under  the  will,  and  not  properly  to  what  she 
took  under  the  appointment,  although  undoubtedly  the 

appointment 


Pitt 
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1856.  appbihtmeiit  and  will  may  be  ^id  to  be  a  contem- 
pbt^beous  transaction.  I  think,  tHerefore,  as  he  has 
not  givieto  his  wife  any  interest  in  the  3;4'79l?.  it  must  be 

Pitt.        treated  as  a  subsisting  charge. 

With  re8)3ect  to  the  3,500/.  I  have  iotfie  to  to  oppo- 
site conclusion,  for  it  rests  on  totally  different  grounds. 
The  3,500/.  #as  part  of  the  purcfa)ase-tnoney  paid  to  hii 
sister,  Mary  Bdl^  for  her  one-fourth  of  the  estate. 
That  amount  was  borrowed  from  Messrs.  Adlingtcn  and 
Gregory^  and  they  became  diortgagees  upon  it.  The 
testator,  at  the  same  time  that  he  paid  off  the  chat*ge  oti 
the  other  two-fourths,  paid  off  the  mortgage  oh  this 
one-fourth,  and  thereupon  it  was  transferred  to  Mr. 
Calmer  and  kept  alive  by  a  dedaration  of  trust,  tknd  it 
Was  declared  that  it  was  held 'on  trust  for  him.  The 
result  is,  that  he,  by  his  v^ill,  gived  a  life  estate  in  this 
poperty  to  the  wife ;  but,  in  point  of  fact,  thi^  was  tb^ 
absolute  interest  in  the  property ;  for  he  declares  that 
the  gift  of  the  residue  of  his  real  and  personal  estate  is 
not  to  prejudice  her  life  interest,  and  that  she  is  to  be 
unimpeachable  for  waste,  when,  in  point  of  fact,  unlesA 
the  property  had  risen  in  value,  and  that  very  consider- 
ably, be  was  giving  her  nothing  at  all.  Having  regard 
to  these  circumstances,  and  to  the  case  of  Hood  v.  PhiU 
lips  (a),  which  was  strongly  pressed  upon  me,  and  which 
t  cannot  distinguish  upon  this  point ;  and  likewise  bear- 
ing in  mind  that  he  was  the  owner  in  fee  of  this  part  of 
the  property,  I  think  that  the  3,500/.  must  be  held  and 
must  be  declared  to  have  merged  in  thie  inheritance,  and 
consequently  that  the  widow  takes  that  part  of  the  estlite 
unaffected  by  any  charge  upon  it. 

(a)  3  B€ao,  513. 
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1856. 


HERVEY  V.  SMITH. 

May  30. 

TN  1839,  Mr.  Cuhitt  devised  a  piece  of  land  abutting  A,  sold  to  B. 
-*"  OD  Halkin  Street,  to  Mr.  Felton,  for  eighty  years.  the\djoin[ng 
In  the  same  year  Mr.  Felton  erected  thereon  a  house,  premises)  the 

-,_-_,_.__.-,  _,  ,,  ,      right  of  using 

being  No.  7,  Hallun  Street.    The  outer  wall,  to  the  two  chimneys 
south-westy  was  built  partly  on  the  adjoiping  land ;  it  ^u^'"  ^^}' 
M¥W  pierced  with  fourteen  flues,  twelve  only  of  which  tion  was  piud, 
ivere  pscd,  and  there  was  a  single  window  in  it  on  the  u^Vor^elevMi 
third  story.     This  wall  was  exposed  like  an  external  years,  but  no 

firrant  was  exe* 

i¥all,  no  house  beiag  built  up  to  it.  cuted.    c. 

Purchased  A,'b 
ouse  without 

Id   1844,  Mr.  Cvbitt  built  a  house,  being  No.   12,  notice  of  the 
Xoum^es  Street,  on  land  also  belongipg  to  him,  and  [^^'jj)"! 
ivhich  extended  backwards  from  Loumdes  Street  to  the  fourteen  chim- 
Bputh-west  wall  of  No.  7,  Halkin  Street.     He  built,  on  "he  wdl  and 
the  ground  floor  and  on  the  basement  of  12,  Lowndes  only  twelve 

oi  .       1  1  1  ti   •  •  flues  in -4.*s 

Street,  in  the  rear  and  up  to  the  wall  m  question,  a  house,  the 

room  used  a3  a  butler's  pantry  and  store-room.     But  the  Court  held, 

*^         -^  .  .  that  C.  was 

building  at  the  back  was  not  carried  higher  than  the  put  on  in- 
groQnd  floor.    The  two  vacant  flues  in  the  wall  were  Jadronstnic^ 
^eo  appropriate  to,  and  connected  with,  the  fire-places  tive  notice  of 
ID  the  butler's  pantry  and  store-room.  wm  faound^by 

it,  and  an  in- 
junction  was 

Ip  JYovemoer,  1845,  the  surveyors  of  Mr.  Cubitt  and  granted  to 
Mr.  FeliQii  met,  and  measured  the  portion  of  the  south-  J^^^J^^'"? 
vest  wall  thus  us^  by  the  former,  including  the  two  up  the  two 
flues,  treating  it  as  a  party  wall,  and  in  January^  1846,  ^|Ji"ai2[held 
Mr.  Cvbitt  paid  to  Mr.  Felton  25/.  his  proportion  of  that  it  was  not 
the  waU  under  the  Building  Act.  thebm!Sould 

In  pray  for  a  spe- 
cific perform- 
ance, and  that  the  absence  of  a  grant  was  immaterial. 
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In  December f  1846,  Mr.  Cubitt  demised  No.  12, 
Lowndes  Street  for  seventy-four  years,  and  this  lease 
was  now  vested  in  the  Plaintiffs. 

In  1848,  Mr.  Felton  demised  No.  7,  Halhin  Street  for 
twenty-one  years ;  and,  in  June^  1852,  this  lease  was 
in  consideration  of  100/.  assigned  to  the  Defendant 
Smith. 


In  none  of  these  documents  was  any  mention  made 
of  the  easement,  as  regarded  the  two  flues,  attached  to 
the  one  house  through  the  wall  of  the  other.  The  two 
chimneys  continued  to  be  used  by  the  occupiers  of 
12,  Lowndes  Street,  from  1844  until  February^  1855, 
when  the  Defendant  experienced  some  annoyance  from 
the  smoke  descending  into  his  house.  On  examination 
he  found  it  proceeded  from  the  two  flues  in  question, 
which,  as  he  stated,  he  then,  for  the  first  time,  dis- 
covered were  used  by  the  occupiers  of  No.  12,  Lowndes 
Street.  The  annoyance  not  having  been  discontinued, 
he  caused  the  two  chimneys  to  be  stopped  up. 

The  Plaintiffs  filed  their  bill  for  an  injunction,  which 
was  granted  (a).  The  Defendant  then  put  in  his  answer, 
by  which  he  stated,  that  he  had  not,  at  the  time  he  pur- 
chased the  lease,  any  knowledge,  notice  or  suspicion 
that  the  south-west  vvall  of  No.  7,  Halhin  Street  was 
built  for  a  party  wall,  or  otherwise  than  as  an  external 
wall,  or  that  there  were  any  flues  therein  which  were 
used  by  the  tenant  of  No.  12,  Lowndes  Street,  or  that 
any  part  of  the  wall  stood  upon  land  which  was  not 
demised  by  his  lease  of  1 848. 

He  also  stated,  that  the  wall  was  of  such  a  thickness 

as 

(a)  See  1  Kay  4*  J.  389. 
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as  not  to  have  been  lawfully  built  as  and  for  a  party  1856. 
wall ;  and  having  regard  to  the  provisions  of  the  Build- 
ing Act  v^hich  was  then  in  force  (14  Geo.  3,  c.  78),  it 
appeared  to  have  been  built  as  an  external  wall  only, 
and  that  the  window  built  in  it  was  wholly  inconsistent 
with  its  having  been  built  as  a  party  wall. 

He  said  it  was  customary  to  build  extra  flues  in  case 
they  might  afterwards  be  required. 

One  circumstance  relied  on  in  the  judgment  of  the 
Court  was  this : — ^That  externally  on  the  wall  in  ques- 
tion,  there  appeared  to  be  fourteen  chimney  pots,  shew- 
mg  as  many  flues ;  whereas,  in  the  house  in  Halkin 
Street  there  were  only  twelve  fire  places. 

The  cause  now  came  on  for  hearing. 

Mr.  JR.  Palmer  and  Mr.  Nalder,  for  the  Plaintiffs. 

Mr.  Southgate,  for  the  Defendant.  First,  the  Plaintiffs 
have  no  legal  right  under  the  Building  Act,  14  Geo,  3, 
c.  78, 8. 41 ;  and,  independently  of  that  Act,  he  can  have 
00  legal  title  to  the  easement,  which  can  only  pass  by  a 
grant.  Secondly,  this  is  not  a  bill  for  specific  perform- 
ance, where,  as  a  consequence  of  that  relief,  the  Plain- 
tiflb  might  be  entitled  to  an  injunction.  Thirdly,  there 
is  no  irremediable  damage ;  it  is  a  question  of  a  money 
compensation,  in  respect  of  which  a  Court  of  Equity 
will  not  interfere,  but  leave  the  Plaintiffs  to  their  rights 
at  law.  The  whole  matter  in  dispute  cannot  exceed  the 
expense  of  building  two  new  chimneys. 

The  Master  of  the  Rolls  (without  calling  for  a 
reply)  said — 

The  view  I  take  of  this  case  is,  that  the  question  de- 
pends 
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1866.  pends  on  the  equitable  rights  between  the  parties.     If 

^^^"^^^  it  turned  on  the  Building  Act,  I  should  go  carefully 

V.  through  the  affidavits,  and  possibly  obtain  some  further 

Smith.  assistance. 


I  look  at  the  case  in  this  view : — FeltOHf  the  owner 
of  the  property,  for  valuable  consideration,  allows  the 
use  of  this  wall  and  two  flues  to  be  made  in  it.  He 
receives  the  consideration  money,  and  that  arrangement 
is  acted  on  from  the  year  1844  to  the  present  time ;  and, 
if  the  question  arose  between  Felton  and  the  Plaintiffs, 
there  could  be  no  doubt  about  it.  It  is  true  that  a  right 
of  way  or  other  easement  over  the  land  of  another  can- 
not be  legally  granted  without  some  instrument  in 
writing ;  yet,  where  an  easement  is  sold  by  the  owner 
of  the  land,  and  is  enjoyed  for  years,  this  Court  would 
hold  that  the  agreement  had  been  performed  in  every 
part  except  the  conveyance,  and  would  not  allow  it  to 
be  recalled  by  Felton  or  any  person  claiming  under 
biip,  unle$s  he  made  out  that  he  was  a  pqrchaser  for 
value  without  notice.  In  cases  of  easements  the  matter 
may  be  patent,  as  in  the  case  of  a  footpath,  or  there 
may  be  actual  notice,  or  the  parties  may  be  put  on 
inqi^iry.  ^ere  the  Defendant  buys  the  house  and  finds 
twelve  flues  in  it,  but  fourteen  chimneys  in  the  wall. 
The  qMestion  is,  was  he  not  bound  to  ^ee  that  he  alon^ 
had  twelve  out  of  the  fourteen,  and  does  it  not  follow 
that  two  mu9t  have  been  used  by  t^ie  adjoining  neigh- 
bour. He  might  not  have  thought  fit  to  count  them, 
or  look  at  them,  but  I  think  he  was  put  on  inquiry, 
and  that  he  cannot  now  say  that  he  had  no  notice  of 
the  agreement  by  which  Felton  sold  the  right  to  Cubitt, 
That  being  ^o,  the  right  of  the  Plaintifls  to  the  injunc- 
tion follows  as  of  course. 

1  do  not  accede  to  the  argument  that  it  was  necessary 

to 
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to  put  this  bill  in  the  form  of  a  bill  for  specific  perform-  1866. 
ance.  The  contract  being  complete,  the  money  being 
paid,  and  the  possession  being  given,  this  Court  would 
prevent  the  possession  from  being  interfered  with  by 
the  vendor,  although  the  purchaser  does  not  ask  for 
the  specific  performance  of  the  contract.  It  does  not 
appear  necessary  that  the  bill  should  pray  specific  per- 
formance. 

I  am  of  opinion  that  the  Defendant  cannot  prevent 
the  smoke  passing  through  the  two  flues,  and  that  he 
must  be  restrained  from  so  doing.  The  costs  must 
follow  the  event. 


BUTLER  V.  GREENWOOD. 

Jpril  18,  19. 

rpHE  testator,  Henry  Butler,    gave  a  fund    to   his  A  testator 
"*"      trustees,  on  trust,  in  case  his  son  Thomas  Butler  ^>"cted  hw 

'  '  trustees  to 

should  not  then  be  an  outlaw,  or  an  uncertificated  bank-  stand  pos- 
nipt,  or  an  insolvent  debtor,  or  have  done  any  act  to  sum  of  money 
encumber,  to  pay  the  income  to  him  for  life,  or  until  he  "P«»  trasts  in 
should  be  outlawed,  become  bankrupt,  &c.;  and  after  son  and  his 
the  determination  of  that  trust,  upon  trust  during  the  ■®?."  ^^^®  *."^ 
son's  life,  either  to  accumulate  the  income,  or  apply  the  a  power  to  the 
whole  or  part  for  the  maintenance  of  the  son,  his  wife  JJ"^°g  J^"" 
and  children.    And,  after  the  son's  decease,  in  trust  for  appoint  the 
his  children  who  should  attain  twenty-one,  or  be  mar-  or  codicil, 
ried.     And,  if  there  should  be  no  child,  then  upon  such  He  also  gave 

.  .  the  trustees  a 

tmsts.  Sic.  as  the  son  should  by  will  or  codicil   ap-  discretionary 

urn,  dtscbarged  of  all  the  trusts.  By  a  codicil,  the  testator  revoked  the  power  given  to 
the  SOD,  and  directed  that  after  the  son's  decease,  and  on  failure  of  issue,  the  fund  should 
go  to  the  ion*s  wife  for  life,  and  after  her  decease,  form  part  of  the  testator's  residuary 
citate.  Held,  that  the  discretionary  power  given  by  the  will  to  the  trustees  was  not 
imkcd  by  the  codicil. 

VOL.  XXll.  X 
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1856.  point ;  and,  in  default  of  appointment,  the  fund  was  to 

^"^N-^^  fall  into  the  residuary  estate.    The  will  then  contained 

^o^^^  provisions  for  the  advancement,  maintenance  and  edu- 

Greemwood.  cation  of  the  son's  children. 


Then  followed  a  proviso,  that  notwithstanding  any  of 
the  trusts  and  provisions  thereinbefore  contained,  it 
should  be  lawful  for  the  trustees,  if  they  in  their  abso* 
lute  discretion  should  think  it  expedient  so  to  do,  to 
make  over  to  Thomas  Butler  all  or  any  part  of  the  trust 
fund,  **  freed  and  absolutely  discharged,  of  and  from  all 
and  singular  the  trusts  and  provisions  hereinbefore  ex- 
pressed and  declared  concerning  the  same.**  He  gaye 
his  residuary  estate  to  other  persons. 

By  a  codicil,  the  testator,  after  reciting  the  bequest  in 
his  will  to  the  trustees  in  favour  of  his  son  Thomas^  and 
his  son's  wrfe  and  children,  proceeded  as  follows : — 
"  Now,  I  do  hereby  revoke  the  power  of  appointment 
over  the  fund  so  given  to  my  son  Thomas  Butler^  in  de- 
fault or  failure  of  his  issue,  and  do  declare  that  afler 
the  decease  of  Thomas  Butler y  if  he  shall  survive  me,  or 
afler  my  decease,  if  Thomas  Butler  shall  die  in  my  life- 
time, if  there  shall  in  either  event  be  no  child  of  Thomas 
Butler,  who,  being  a  son,  shall  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  shall  attain  that  age,  or 
marry,  then  my  trustees  shall  stand  possessed  of  the 
fund,  upon  trust,  in  case  my  son  Thomas  Butler  shall 
leave  a  wife  him  surviving,  to  pay  the  interest  thereof 
unto  such  wife  for  life,  for  her  separate  use,  without 
power  of  anticipation ;  and,  after  her  decease,  I  declare 
that  the  fund  shall  form  part  of  my  residuary  estate.' 


>» 


Tlie  testator  left  Thomas  and  other  children  surviving. 

Thomas  Butler,  who  had  not  become  bankrupt,  &c., 

requested 
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requested  the  trustees  to  make  over  the  fund  to  him  ab-        1866. 
solutely  under  their  discretionary  power.    They  declined       VfTv*^^ 
to  do  SO  without  the  sanction  of  the  Court,  and  to  deter-  ^^ 

mine  whether  they  had  authority  to  do  so  or  not,  a  spe-   Ge^bkwood. 
cial  case  was  presented  to  the  Court,  in  which  Thomas 
Butler  was  Plaintiff,  and  the  residuary  legatees^  and  the 
trustees,  were  Defendants. 

The  questions  were,  first,  whether,  notwithstanding 
the  codicil,  the  discretionary  power  to  the  trustees  was 
still  in  force ;  and,  secondly,  what  was  the  true  con- 
Btnictioii  of  the  will  and  codicil  with  reference  to  the  * 

discretionary  power. 

Mr.  Lloyd,  for  the  Plaintiff,  contended  that  the  dis- 
cretionary power  given  to  the  trustees  was  not  revoked. 
That  there  were  no  direct  words  expressing  any  such 
intention,  and  to  revoke  by  codicil  a  clear  devise  or 
bequest,  the  intention  to  revoke  must  be  as  clear  as 
the  devise  or  bequest  itself;  Doe  d.  Hearle  v.  Hicks  (a). 
That  an  intention  to  revoke  could  not  be  implied  from 
tlie  inconsistency  of  the  codicil  with  the  proviso,  for  the 
general  dispositions  in  the  will  itself  were  equally  incon- 
sistent with  it. 

Mr.  J^ir^i  iof  s^U  the  Defendants,  argued,  that  the 
power  to  the  trustees  ^bad  been  revoked,  and  that  it 
eoi4d  not  have  been  the  testator's  intention  that  the 
.pow;6r  should  exist,  for  the  bequest  was  so  altered  by 
j^  codicil  that  the  power  was  neither  natural  nor  inci- 
dent to  the  gift,  but  simply  the  means  of  destroying  it. 

Mr.  Lloyd,  in  reply. 

Z^  MAflTsa  of  the  Rolls  reserved  judgment. 

7^ 


(a)  8  Bing.  475 ;  1  Y.^J.  470. 
x2 
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1866. 

Butler 

Greenwood. 

Mmxk  \9. 


The  Master  of  the  Rolls. 

I  cannot  but  express  my  feeling  as  to  the  unsatisfac- 
tory form  in  which  special  cases  come  before  the  Court. 
Practically  all  parties  desire  a  particular  decision ;  and 
though,  undoubtedly,  there  is  an  argument  on  the  other 
side,  yet  the  Court  sees  and  Counsel  feel,  the  difficulty 
of  arguing  a  case  in  opposition  to  the  real  wishes  of  a 
client ;  I  therefore  look  at  these  cases  with  a  great  deal 
of  hesitation,  and  I  feel  that  I  am  rather  expressing  an 
opinion  than  pronouncing  a  decision. 


By  his  codicil,  the  testator  destroys  the  power  of  ap- 
pointment over  the  property  given  by  his  will  to  his 
son,  and  the  question  is  this  : — whether  he  has  hereby 
revoked  the  discretionary  power  to  the  trustees,  to  ad- 
vance the  whole  of  the  money  to  the  son  Thomas 
Butler,  whenever  they  may  think  it  advisable  so  to  do. 
I  fully  concur  in  Doe  v.  Hicks,  and  that  class  of  cases 
which  lay  down,  that  a  distinct  gift  by  a  will  is  not  to 
be  revoked  by  a  codicil,  unless  by  direct  words  or  neces- 
sary implication.  Now  direct  words  there  are  none 
here,  but  the  necessary  implication  would,  in  my  opi- 
nion, be  very  strong,  if  it  stood  by  itself,  because  a 
power  to  the  trustees  of  giving  the  legacy  absolutely  to 
the  son  is  totally  inconsistent  with  the  desire,  that  the 
wife  and  children  shall  enjoy  it,  and  that  the  son  should 
not  dispose  of  it. 


But  I  cannot  get  over  the  argument  of  Mr.  Lloyd^ 
that  the  same  objection  applies  to  the  will  itself,  for  the 
proviso  is  perfectly  inconsistent  with  the  directions  and 
limitations  contained  in  the  will.  By  the  codicil,  after 
saying   that  the  bequest  stands   upon   certain  trusts, 

specified 


BUTLBE 
V. 
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specified  in  his  will,  the  testator  revokes  one  of  them        1866. 

only,  namely,  the  son's  power  of  appointment  over  the 

fund.    Then,  I  think,  it  follows,  that  all  the  other  trusts 

respecting  this  fund  remain  the  same,  and  the  will  con-   Grbbmwood, 

tains  this  express  proviso : — that  notwithstanding  all  the 

trusts  contained  in  the  will,  the  trustees  shall  have  power 

to  give  the  fund  to  the  son,  if  they  think  fit. 

1  feel  some  reluctance  in  deciding  this  case,  because 

it  is  obvious  that  every  one  comes  here  with  a  desire  to 

give  the  son  this  sum  of  money.     However,  I  think  that 

this  is  the  proper  construction  of  the  will,  and  I  will 

Q^nswer  the  case  to  that  effect. 


NOTT  r.  RICCARD. 

Jitn»  28. 

^^N  the  28th  of  March,  1855,  the   Plaintiffs   sold  Where  there 
^^^     some  freehold  property  to  the  Defendant,  sub-  "gj^^y "'^  J^e 
ect  to  certain  conditions  of  sale.    The  second  condition  part  of  the 
tipulated,  that  the  purchase  was  to  be  completed  on  making  out 
nhe  22nd  of  June  next.     By  the  third  condition,  the  ^"  *j)^«'  ^*>« 

•^  ,  purchaser,  oa 

"vendors  were  to  deliver  an  abstract  of  title,  and  it  pro-  reasonable 

^ided,  that  such  title  should  commence  **  with  the  will  pu^'^n  ^Yt^ 

of  Elizabeth   Gay,   in    1827,  and    as  Elizabeth   Crciy  the  contract. 

enjoyed  the  same  long  previous  to  that  time,  that  the  ^[^^  o„  (^^ 

vendors  should  not  be  required  to  commence  the  title  28th of MarcA, 

^  1855,  agreed 

prior  to  sell  some 

property  to  the 
Defendant,  the  purchase  to  be  completed  on  the  22nd  of  June.  By  the  conditions, 
the  vendors  were  bound  to  furnish  a  certain  declaration  as  to  seisin  free  from  incum- 
brances. l*he  vendors  furnished  an  insufficient  declaration,  and,  on  the  30th  of  Aioy, 
positively  refused  to  furnish  any  other.  On  the  23rd  of  Ju/y,  the  purchaser  gave 
notice,  that  unless  the  requisite  declaration  were  furnished  within  a  fortnight,  he 
would  rescind  the  contract,  and  default  being  made  by  the  vendors,  he  did  so  on  the 
lOtb  of  Aumt,  Held,  that  the  purchaser  was  justified  in  putting  an  end  to  the 
contract,  and  a  bill  afterwards  filed  by  the  vendors  for  specific  performance  wai  di*- 
miased  with  coeti. 
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1866.  prior  to  such  ^ill,  but  the  purchaser  shoiild  be  satisfied 
^ith  a  declaration  of  the  seisin  of  Elizabeth  Gay,  in 
fee  simple  of  the  property,  free  from  incnnlbraticesy  for 
thirteen  years,  prior  to  arid  dt  the  date  of  her  said  will, 
and  alsOy  at  the  time  of  her  death,  which  should  be  pre- 
sumed and  acted  on  without  further  evidence  or  inquiry/^ 

The  fourth  condition  was  as  follows  : — **  If  no  valid 
objection  or  requisition  be  made  to  or  in  respect  of  the 
title  as  shown  by  the  abstract,  and  delivered  to  the 
vendors*  solicitors  in  writing  within  ten  days  after  the 
delivery  of  such  abstract,  the  title  shall  be  deemed 
accepted;  but  if  any  such  can  and  shall  be  so  made, 
and  the  purchaser  shall  not,  on  request,  waive  the 
same,  the  vendors  shall  be  at  liberty  to  rescind  the 
contract." 

The  abstract  was  delivered  on  the  16th  of  Aprils 
1866,  accompanied  by  a  declaration  of  Henry  TliomoB^ 
a  Thatcher,  who  stated  that  he  had  known  the  pro- 
perty and  well  remembered  when  it  was  in  possession 
of  Mr.  Thomas  Gay,  and  afterwards  of  his  two  only 
sisters,  Miss  Elizabeth  Gay  and  Miss  Eleanor  Gay^ 
who  died  upwards  of  twenty  years  since,  on  whose 
death,  he  had  heard  and  believed  that  Elizabeth  Gay 
became  possessed  of  the  same  hereditaments  and  pre^ 
mises,  as  the  sole  and  absolute  owner  thereof  in  fee 
simple,  and  was  seised  thereof  as  such  sole  owner  for 
a  period  of  twenty  years  and  upwards  prior  to  her 
decease  in  the  month  of  August,  1832.  He  then  stated 
that,  during  the  sole  ownership  of  Elizabeth  Gay,  the 
same  were  in  the  occupation  of  John  Nott  as  her 
tenant. 

The  purchaser  delivered  his  objections  and  requisi- 
tions upon  the  23rd  of  April, 

The 
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The  third  related  to  a  consent  in  writing  of  Mr.        1866. 
and  Mrs.  Bmchey  to  the  sale :  and  the  fourth  was  as      ^tT"^^^ 

NOTT 

follows ; —  V. 


**  4t  The  declaration  of  Thomas  is  not  suflBcient. 
*The  declaration  should  show  Elizabeth  Gay's  seisin  in 
simple,  and  the  freedom  of  the  property  from  incura- 
rances;  matters  with  which  we  conceive  the  Thatcher 
ould  scarcely  be  acquainted." 


On  the  27th  of  April,  the  vendors  returned  the  fol- 
^  owing  answer  to  the  fourth  requisition  : — ''  It  is  sub- 
:H=i)itted  that  the  declaration  of  Thomas  is  most  likely 
^satisfactory  and  sufficient.  The  *'  Thatcher'  is  as  likely 
o  be  or  to  have  been  an  incumbrancer  as  any  one  else, 
he  purchaser  cannot  require  the  vendors  to  procure 
vidence  for  the  purpose  of  negativing  the  mere  possi- 
ility  of  incumbrances." 

Nothing  further  was  done  until  the  25th  of  May, 

l865y  when  the  purchaser  pressed  for  an  answer  to  the 

fourth  requisition,  but  the  vendors  insisted   that  the 

former  answer  was  satisfactory  and  tiiat  the  objection 

liad  been  waived  and  barred  by  time.    The  purchaser 

^till  insisted  on  the  objections,  and  the  vendors,  on  the 

Slst  of  May,  1866,  wrote  as  follows : — "  We  beg  most 

distinctly  to  state,  that  no  further  or  other  answers  can 

l)e  given,  your  right  having  been  clearly  waived,  and 

that  your  client  must  adopt  the  course  he  may   be 

advised/' 

Further  correspondence  ensued,  and  the  purchaser, 
on  the  23rd  of  July,  1866,  required  the  necessary  in- 
formation and  evidence  to  be  furnished  within  fourteen 
days,  and  stated^  that  if  not  perfected  within  that  time, 
he  would  rescind  the  contract    The  vendors  not  Laving 

furnished 


RiCCARD. 


I 

i 


NOTT 
V, 
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1866.  furnished  any  further  evidence,  the  purchaser,  by 
letter  of  the  10th  of  August^  rescinded  the  contract. 
On  the  1st  of  November  he  brought  an  action  for  the 
RiccARD.  deposit  with  interest  and  costs ;  and  on  the  7th  of 
December^  1855,  the  vendors  filed  the  present  bill, 
praying  the  specific  performance  of  the  contract  and 
an  injunction. 

Mr.  R.  Palmer  and  Mr.  Giffardy  for  the  Plaintiffs, 
contended,  that  time  was  not  of  the  essence  of  the  con- 
tract; that  the  purchaser's  objection  was  not  tenable, 
and  that  the  contract  had  not  been  rescinded. 

Mr.  Follett  and  Mr.  Southgate,  contra,  contended 
that  the  objection  was  valid,  and  that  after  the  ven- 
dors had  positively  refused  to  remedy  it,  the  pur- 
chaser was  justified  in  rescinding  the  contract,  and  had 
done  so  accordingly,  after  reasonable  notice.  JBateman 
v.  Davis  (a)  ;  Heaphy  v.  Hillijb) ;  Watson  v.  Reid  (c); 
Taylor  v.  Brown  (rf) ;  King  v.  Wilson  (e) ;  Benson  v. 
Lamb  (f) ;  Parkin  v.  Thorold  (g) ;  Pegg  v.  Wisden  (A) ; 
Southcomb  v.  The  Bishop  of  Exeter  (i),  were  cited. 

Mr.  iJ.  Palmer,  in  reply. 

The  Master  of  the  Rolls. 

This  is  an  unfortunate  case,  but,  as  the  matter  stands, 
I  think  that  the  Plaintiffs  cannot  enforce  a  specific 
performance  of  the  contract. 

In 

(a)  3  Mad.  98.  (/)  9  Beac,  502. 

(6)  2  Sm.  4  Stu.  29.  («)  16  Beav,  59. 

(c)  1  Ruu,  Sf  M.  236.  (A)  16  Beav.  239. 

(d)  2  Beav.  180.  (i;  6  Hare,  213. 
(e)  6  Beav.  124. 
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In  ordinary  cases  it  is  very  difficult  to  make  time  of  1856. 
the  essence  of  the  contract,  and  when  a  person  gives 
notice  to  rescind  one,  he  must,  unless  the  time  has 
already  elapsed,  give  the  vendor  a  reasonable  time 
ivithin  which  to  perform  it.  If  this  had  been  an 
ordinary  case,  and  the  purchaser  had  said  ''  a  further 
<lecIaration  must  be  obtained,  and  I  give  you  a  fort- 
xiight  for  that  purpose/'  and  the  Plaintiffs  had  been 
inable  to  get  it  within  that  time,  I  should  have  thought 
:hat  a  fortnight  was  not  reasonable  time.  Here  the 
:ase  is  very  different;  more  than  two  months  previous 
the  Defendants  rescinding  the  contract,  the  Plain- 
^&iffs  said,  distinctly,  that  they  would  give  no  further 
^^nswer  to  the  requisition.  The  case  is  peculiar ;  on  the 
^25th  of  May  the  Defendant  wrote  to  say,  ''  you  have 
rot  satisfied  my  requisitions/'  The  Plaintiffs'  answer, 
m  the  31st  of  May^  is  this: — "  We  have  and  you 
•hall  have  no  further  answer."  The  question,  there- 
fore, really  depends  on  whether  a  good  title  was  then 
*hewn  or  not,  for  how  long  was  this  to  go  on  ?  The 
vendors  say, ''  We  have  shewn  a  good  title,  and  will 
lo  no  more."  The  purchaser  says,  "  you  have  not ;" 
ind,  after  notice,  rescinds  the  contract. 

I  concur  with  the  case  of  Parkin  v.  Thorold  (a),  and 
f  the  Defendant  had  said,  '^  if  you  do  not  complete 
ithin  fourteen  days  I  will  rescind  the  contract,"  that 
'^rould  not  have  been  sufficient.     But  here,  when  the 
^vendors  had  positively  refused  to  furnish  any  further 
evidence,  I  am  not  clear  that  any  further  time  was 
necessary  to  be  given  ;  at  all  events,  I  think  that  four- 
teen days  were  sufficient ;   for  it  gave  the  Plaintiffs 
sufficient  time  to  consider  whether  they  would  or  not 
insist  that  they  had  shewn  a  good  title ;  for  if  they  did 

so 

(a)  16  Btav.  59. 


i 
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1856. 


80  insisty  then  the  purchaser  says,  '^  you  have  not  and 
I  will  put  an  end  to  the  contract."  It  is  not,  therefore, 
a  question  whether  the  vendors  should  have  more  time, 
but  whether  they  had  shewn  a  good  title  at  this  time  or 
not ;  that  is  the  real  issue  between  the  parties.  On  the 
4th  of  August^  before  the  time  had  elapsed,  an  answer  is 
sient  which  removes  one  of  the  objections  satisfactorily, 
but  the  Plaintifis  still  insisted  that  they  had  shewn  a 
good  title. 


I  see  nothing  that  has  occurred  since  that  time  which 
amounts  to  a  waiver  of  the  objection.  That  brings  the 
case  to  this: --Was  a  good  title  shewn  at  the  time  of 
the  notice  ?  If  there  was,  I  concur  with  the  Plaintiffs 
that  they  are  entitled  to  a  specific  performance ;  but  if 
not,  then  I  think  they  are  not  entitled,  and  that,  after 
the  delay  which  had  taken  place,  the  Defendant  was 
justified  in  saying,  **  complete  your  title  within  four- 
teen days  or  I  will  rescind  the  contract."  I  look, 
therefore,  to  see  whether  a  good  title  was  made. 
The  conditions  of  sale  provided,  that  the  purchaser 
should  be  satisfied  with  a  declaration  of  the  seisin  of 
JElizabeth  Gay  in  fee  simple  of  the  property  free  from 
incumbrances  for  thirteen  years  from  and  at  the  date  of 
her  will  and  at  her  death.  Now,  it  is  not  necessary  to 
speculate  whether  the  declaration  of  Henry  Thotnas 
would  have  been  sufficient,  if  he  had  merely  said  '*  that 
she  held  it  in  fee  free  from  incumbrances."  I  express 
no  opinion  whether  the  Court  would  consider  whether 
Thomas  was  the  proper  person  to  make  suck  a  declara- 
tion, because  the  question  does  not  arise,  for  the  de- 
claration is  not  in  the  form  specified  in  the  conditions 
of  «ale,  it  is  this : — [jETw  Honor  read  the  declaration  (a).'] 


(a)  See  ante,  p.  308. 
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Here  is  a  declaration  by  a  person  competent  to  speak 
to  the  fact  of  the  occupation  of  her  tenant ;  but  as  to 
lier  seisin  '*  in   fee  simple  of  the  property  free  from 
incumbrances/*  he  states  that  he  has  ''heard  and  be- 
lieves**  that  she  possessed   the  property  as  absolute 
owner  in  fee  simple,  and   here  the  declaration  stops 
short,  and  states  who  was  in  possession  of  the  property, 
Xeaving  it  to  be  inferred  that  she  was  in  possession  of 
^he  fee  free  from  incumbrances.     But  it  is  expressly 
onditioned  that  a  declaration  shall  be  made  that  she 
^^¥88  seised  free  from  incumbrances.      If  it  had  been 
intended  that  the  purchaser  was  to  be  satisfied  with  a 
declaration  of  occupation,  and  that  the  rest  was  to  be 
inferred,  why  did  not  the  conditions  express  it  ? 


1856. 
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I  am  of  opinion  that  the  declaration  was  not  suffi- 
cient, and  that  the  purchaser  was  entitled  to  a  declara- 
tion more  complete  and  more  full  than  that  of  Henry 
Thomas.     If  so,  that  settles  the  question. 


It  is  true  that  the  Defendant  insisted  on  four  requi-> 
sitions,  as  to  which  three  were  removed  prior  to  the  6th 
of  August,  when  the  notice  expired,  and  one  of  which 
was  the  consent  of  Mr.  and  Mrs.  JSeachey,  which  was  a 
question  of  conveyance,  and  another  was  unimportant ; 
but  the  Plaintiffs  expressly  put  the  issue  on  whether  a 
good  title  was  shewn  at  that  time.  I  find  nothing  done 
since  to  waive  the  Defendant's  right,  and  I  must  dismiss 
the  bill  with  costs. 
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GREGG  f;.  SLATER. 

Feb.  10. 
A.  mortgaged    TN  Jtt/y,  1854,  the  Defendant  Slater  mortgaged  some 

■ecuritiet  were  property  to  the  Plaintiff^  William  Chreggf  to  secure 

prepared  by  a    263/. 
firm  of  soli- 
citors in  which 

^'  ^*Th  'fi'*"  ^^^  mortgage  securities  were  prepared  by  Messrs.  W. 
acted  for  the  and  H.  Qregg^  in  which  firm  the  mortgagee,  William 
Hel?^at        ^^W»  ^*®  *  partner,  and  on  the  occasion  the  firm 

B.'s  security     acted  for  the  mortgagor, 
did  not  extend 
to  the  bill  of 

omu  of  the  The  Plaintiff*  commenced  an  action  at  law  against  the 

Pending  a  Defendant,  and  on  the  4th  of  January^  1866,  he  also 

suirthe^mort-  ^'^^  ^  claim  for  foreclosure.    The  Defendant  paid  the 

gagee  was  principal  and  interest  on  the  10th  of  January^  and  the 

He^however  costs  of  suit  on  the  23rd  of  January,     The  mortgagee 

made  further  made  a  further  demand  of  18/.  65.  2d.  for  the  costs  of 
claims  and  .  ,      ,  1     r   ,  .11/* 

brought  the      procuring  the  loan,  and  of  ihe  preparation,  by  the  firm 

cause  ^^  of  which  he  was  a  member,  of  the  mortgage  securities, 
claim  appeal^    The  bill  of  costs  for  these  services  was  headed,  '*  Mr. 

h^wMoSr^  •^^*'»  ^^^"^  to  W.  R.  and   H.  A.   Gregg^  and  con- 

to  pay  all  the    tained  charges  for  instructions  to  obtain  loan,  preparing 

subseouent 

costs.  and  perusing  abstract  of  title,  drawing  and  making  fair 

copy  of  and  engrossing  mortgage,  attendance,  attesting 
execution  of  the  mortgage  by  the  mortgagor,  and  re- 
gistering the  document  at  Wakefield. 

The  mortgagor  objected  to  several  items  of  this  bill  as 
excessive,  but  the  mortgagee  declined  to  make  any  de- 
duction, and  the  mortgagor  refused  to  pay  it.  The 
Plaintiff*  thereupon  proceeded  in  his  claim,  which  now 
came  before  the  Court  for  hearing. 

Mr. 
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Mr.  Fotteti  and  W.  JRowcUffe,  for  the  mortgagee,        1856. 
contended  that  the  costs  in  question  were  mortgagees' 
costs,  for  they  were  payable  by  the  mortgagor,  and 
might  be  added  to  and  charged  upon   the   mortgage 
security. 

Mr.  JR.  Palmer  and  Mr.  Whiteley,  for  the  mortgagor. 
The  costs  in  question  are  not  properly  chargeable  in  the 
mortgage  account,  or  on  the  mortgaged  premises,  and 
payment  of  them  cannot  be  insisted  on  as  a  condition 
ibr  reconveyance ;  they  could  not  be  claimed  under  the 
liead  of  just  allowances ;  and  payment  of  principal,  in- 
"terest  and  costs  of  suit  was  all  the  mortgagee  could 
require;  and  having  received  this,  he  was  not  justified 
jn  proceeding  with  the  suit.  In  an  action  of  ejectment 
-mi  law  the  mortgagee  would  have  been  entitled  to  re- 
deem under  the  provisions  of  the  7  Geo.  2,  c.  20,  simply 
iipon  payment  of  principal,  interest  and  costs  of  the 
mction,  and  the  rule  is  similar  in  equity. 

I%e  Mastbr  of  the  Rolls  held,  that  the  costs  in 
question  were  not  mortgagees'  costs  covered  by  his  secu- 
rity, but  costs  due  from  the  mortgagor  to  a  firm  of  soli- 
citors, in  which  the  mortgagee  happened  to  be  a  partner, 
mod  charged  by  them  against  the  mortgagor. 

He  directed  a  reconveyance,  and  that  the  Plaintiff 
tbould  pay  all  the  costs  incurred  since  the  payment  of 
tbe  principal,  interest  and  costs. 
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THOMPSON  V.  FINCH. 

Apr'd  16. 

A  demand  in    "D  Y  a  postiMiptial  settlement,  dated  in  1818,  and  made 

respect  of  a         T\         r  r 

breach  of  trust  "^     between  the  Plaintiff  Mrs.  Thompson^  and  her 

the^rustee^  husband  Mr.   Thompson  (since  deceased)  of  the   one 

discharge  part,  and  James  Thompson,  and  the  Defendaot  Edward 

Insolvent  Act,  ^i^ch,  of  the  other  part,  a  reversionary  sum  of  1,000/. 

if  properly  in-  part  of  a  sum   of  7,000/.  to  which  Mrs.   Thompson 

schedule.  was  entitled,  subject  to  the  life  interest  of  her  father, 

A  husband    ^^^  assigned  to  James  Thompson  and  Edvocard  Finch. 
and  wife  made  ^  '^  ^        ' 

a  post-nuptial    upon   trust  for  Mrs.  and  Mr.   Thompson  successively 
t"hf^eW    ^^    "fe,  and  afterwards  for    their  children.      There 

▼ersionary         was  a  power  to  the  trustees,  with  consent,  to  alter  or 

chose  in  action.  .  .  .       /.  .i.  i 

The  wife  sur-    ^&ry  the  securities  for  any  other  real  or  government 

vived  her  hus-  securities, 
band,  and  it 
afterwards  fell 

lb^.n^hr  ^^^  Plaintiff'5  husband  died  in  1828.   James  Thomp. 

wife  having      son,  the  trustee,  died  in  1838,  and,  in  1841,  John  Hay- 

done  no  act  to  j    /  x*  \  j  a   •      j 

repudiate  the    w'*"'"*  (^D  attorney,)  was,  under  a  power  contained  Jn 
settlement—     the  settlement  of  1818,  appointed  a  new  trustee  in  iiis 

Held,  in  a  suit 
to  charge  the      place, 
trustees  with  a 
breach  of  trust, 

that  it  was  no  The  tenant  for  life  of  the  7flOOL  died  on  the  2nd  of 
thrfhVseufc.  ^P'*"*  ^^"^2,  whereupon  the  1,000/.  became  payable. 
ment  was  void  On  the  17  th  of  May,  1842,  Hay  ward  and  Lake  (the 
%melovert.  ^  trustees  of  the  7,000/.,  which  was  standing  in  their 
Two  trustees  names   in   the   funds)   raised   the   sum   of  1,000/.,    to 

executed  a 

release  for         answer  the  1,000/.  which  was  subject  to  the  trusts  of 
trust  money,      ^|jg   settlement  of  1818;    and,  on   the   same  day,   a 

but  one  alone  •' 

obtained  pos-  release 

session  of  it, 

and  he  invested  it  on  improper  security.     Held,  that  the  other  was  liable,  for  it  was 

his  duty  to  see  that  it  was  properly  invested. 
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release  was  executed,  dated  the  17th  of  May^  1842, 
whereby  Finch  and  Hayward  (as  trustees  of  the  set« 
tlement  of  1818)  acknowledged  the  receipt  of  the  sum 
of  IfiOOL  from  Haywand  and  Lake,  and  released  Lake 
from  all  suits  and  demands  in  respect  thereof. 

There  was  another  sum  of  5007.  in  question  in  this 
suit,  in  respect  of  which  the  following  statement  is  ne- 
cessary : — ^The  Plaintiff's  father,  by  his  will,  directed 
his  executors  {Hayward  and  Edward  Finch)  to  appro- 
priate and  set  apart  a  sum  of  500/.  upon  trust  to  invest 
in  the  public  funds  or  real  securities,  and  stand  pos- 
sessed thereof,  in  trust  for  the  Plaintiff  Mrs.  Thompson 
for  life,  with  remainder  to  her  children. 

In  1842,  Sayward  and  Edward  Finch  accordingly, 
shortly  after  the  testator's  death,  raised  this  legacy  of 
500/.  by  the  sale  of  some  Three-and-a-quarter  per 
Cents. 

Both  these  sums  of  1,000/.  and  500/.  were  received 
"by  Hayward  alone,  and  were  never  properly  invested 
by  bim,  but  were  lost  under  circumstances  presently 
stated. 

The  Plaintiff  agreed  that  these  sums  should  be  laid 
out  on  real  security.  Hayward^  at  this  time,  had  a 
client.  Sir  John  K.  Shaw,  for  whom  he  had  raised  large 
sums  of  jnoney,  and  who  was  then  indebted  to  him  in 
10,000/.  Hayward,  on  the  7th  of  July,  1842,  charged 
himself  in  his  books  with  1,500/.,  and  credited  the  ac- 
count of  Sir  «/•  £.  Shaw  in  these  terms  : — '^  By  cash, 
if.  Thompson,  on  mortgage,  1,500/. ;"  and  he  applied 
the  same,  with  other  monies,  to  Sir  J.  K.  Shaw's  use. 
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V. 

Finch. 


In  1843  and  1847,  Sir  J.  K.  Shaw  executed  a  mort- 
gage 
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Taoiipsoit 

V. 
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gage  to  Hayward  for  a  large  sum,  which  inchided, 
though  not  specifically,  the  1,500/.;  but,  in  1848,  Hay^ 
ward  joined  in  a  conveyance  of  these  estates  in  such 
a  way  as  to  give  priority  to  other  mortgagees  of  Sir 
«/.  K*  Shaws  estates. 

In  1849,  Sir  J.  K.  Shaw  executed  a  mortgage  to 
Hayward  alone  for  25,900/.,  subject  to  prior  mortgages, 
and  this  included  the  1,500/.  On  the  day  following, 
Hayward^  by  deed  poll,  executed  a  declaration  of  trust 
as  to  1,600/.,  part  of  the  25,900/.,  in  favour  of  the  Plain- 
tiff and  the  parties  entitled  under  the  settlement  of 
1818. 

Finch  did  not  appear  to  have  interfered  in  these  mat- 
ters, but  Hayward  paid  to  the  Plaintiff  interest  on  the 
1,500/.  at  6/.  per  cent,  up  to  1849,  when  he  reduced  the 
interest  to  3/.  per  cent.,  and  he  paid  further  moneys  on 
account  down  to  1854. 

In  1852,  Hayward  took  the  benefit  of  the  Insolvent 
Act,  and  included  the  debt  of  1,500/.  in  his  schedule, 
and  Finch  being  served  with  notice,  gave  notice  of  op- 
position to  his  discharge,  in  respect  not  only  of  his  own 
debt,  but  of  the  1,500/.  claimed  by  this  suit.  Hayward 
made  the  Plaintiff  some  small  payments  afterwards ; 
but  Sir  «/.  K>  Shawns  security  turned  out  valueless, 
and  nothing  was  recoverable  under  the  insolvency  of 
Hayward. 

•  

The  present  suit  was  instituted  by  Mrs.  Thompson 
alone  against  Finch  and  Hayward  (the  trustees),  the 
assignees  of  Hayward^  and  the  other  parties  beneficially 
interested,  seeking  to  make  both  the  trustees  replace  the 
trust  fund. 

The  Defendant  Finch^  in  his  evidence,  said,  that 
Lake  and  Hayward  raised  the  1,000/.,  and,  being  in 

the 
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the  bands  of  Haywardy  it  was  retained  by  him,  without 
FincKs  knowledge  or  privity,  but,  as  Hayward  sub- 
sequently stated,  with  the  consent  of  the  Plaintiff,  and 
ID  order  to  its  investment  in  real  estate.     He  said  he 
iiad  no  recollection  of  ever  having  joined  in  a  receipt 
or  release  for  the  1,000/.,  and  he  believed  that  he  never 
did  so,  but  that  if  he  ever  did,  he  did  so  at  the  request 
of  Sayward^  and  for  the  sake  of  conformity  merely. 
He  said  that  the  1,000/.  was  never  received  or  invested 
fcy  him,  but  that  Hayward  had  informed  him,  shortly 
after  be  had  received  it,  that  he  duly  invested  it  at  the 
K-equest  of  the  Plaintiff,  upon  a  sufficient  mortgage  of 
-ftbe  real  estates  of  Sir  J,  K.  Shaw.    That  he  never  in- 
^Cerfered  or  acted  in  any  way,  nor  had  he  ever  been 
requested  by  the  Plaintiff  to  interfere,  or  act  in  the 
'Arust. 


1866. 
Thompioii 

FlMCB. 


He  said,  that  in  May^  1842,  he  had  concurred  in  rais- 
ing the  500/.  to  satisfy  the  Plaintiff's  legacy,  and  that 
Hayward  represented,  that  the  Plaintiff  had  requested 
bim  to  invest  it  upon  real  security,  rather  than  in  the 
other  securities  pointed  out  by  the  said  will,  as  she 
would  thereby  receive  a  larger  annual  income,  and  Hay^ 
ward  then,  for  the  first  time  informed  him,  that  he  had, 
at  the  instance  of  the  Plaintiff,  lent  the  1,000/.  to  the 
said  Sir «/.  K.  Shaw,  on  mortgage  of  his  estates,  and 
that  the  600/.  would  be  forthwith  invested  by  him  on 
the  like  security.  That,  upon  these  representations  of 
Hayward,  who  was  a  solicitor  of  great  reputation,  and 
at  this  time  universally  respected,  he  did  not  interfere 
with  the  receipt  of  such  proceeds  by  Hayward,  who 
subsequently  informed  him  that  he  had  invested  the 
500/.  on  mortgage  of  the  estates  of  Sir  J.  K.  Shaw^  and 
who  thenceforth  paid  the  interest  thereon,  and  that  he 
never  had  the  least  suspicion  until  the  year  1850,  that 
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the  sums  of  1,000/.  and  500/.  had  not  been  inveated 
upon  a  regular  and  formal  mortgage  of  the  real  eataiea 
of  Sir  J.  K.  Shaw. 

On  the  other  hand,  the  Plaintiff,  in  her  affidarit, 
stated,  that  in  1842,  Hayward  told  her  that  he  bad  an 
opportunity  of  greatly  bene6ting  her  by  placing  out 
her  money  on  mortgage,  on  good  security  of  landed  pro- 
perty, and  that  Mr.  Finch  had  placed  his  money  on  the 
same  estate.    That  she  then  asked  the  name  of  the  pro- 
posed borrower,  but  he  said  he  was  not  at  liberty  at 
present  to  tell  her.     She  said  she  had  no  objection  to 
the  investment  on  mortgage  on  good  security,  but  that 
she  had  never  authorized  Hayward  to  lend  the  money 
to  Sir  J.  K.  Shaw,     That  several  months  afterwards 
an  interview   took    place   between   her  and    Edward 
Finchj  and  she  then  informed  Edward  Finch  of  the 
application  made  by  John  Hayward  for  her  to  invest 
the  money,  and  inquired  of  Edward  Finch  whether  he 
had  the  security  relative  to  her  money,  when  be  re- 
plied that  he  had  not  such  securities,  neither  had  he 
ever  seen  them,  but  that  he  had  his  own  securities, 
and  he  requested   the  Plaintiff's    daughter  to  go  to 
Hayward  and  ask  for  the  papers,  whereupon  the  Plain- 
tiff suggested,  that  he,  Edward  Finch,  was  the  prope 
person  to  go,  and  she  urged  his  doing  so,  on  that  and — 
other  occasions  when  the  subject  was  mentioned.     Sh 
said  that  she  was  not  aware,  until  two  years  afterwards^ 
of  the  name  of  the  borrower,  when  Finch  told  her  of  th^ 
borrower  of  the  money  lent  by  him,  nor  was  she  aware 
that  her  trust  money  had  been,  as  alleged  hy  John  Hay^ 
wardy  lent  to  Sir  J,  K.  Shaw,  until  at  least  two  years 
after  the  application  of  John  Hayward  for  her  con- 
sent to  invest  the  same,  when  Edward  Finch,  at  his 
then  residence  at  Gravesend,  produced  to  her  a  bundle 

of 


> 


s  i 


CASES  IN  CHANCERY. 

of  papers  and  stated  that  his  money  was  lent  upon  the 
estate  of  Sir  J.  K.  8haw^  and  that  he  understood  from 
Hayward  that  the  PlaintiflTs  money  was  upon  the  same 
estate. 
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The  cause  now  came  on  for  hearing. 

Mr.  jR.  Palmer  and  Mr.  Shehbeare  for  the  Plaintiff, 
argued,  that  the  trustees  having  both  received  the 
trust  funds,  and  having  invested  them  on  an  improper 
security,  without  the  necessary  assent  and  in  the  name 
of  one,  were  liable  for  the  loss.  That  Finch  was  bound 
by^his  acceptance  of  the  trust,  and  the  release  of  1842 
executed  by  him,  and  that  Hayward  was  not  discharged 
from  his  liability,  by  taking  the  benefit  of  the  Act; 
Bucheridge  v.  Glaue  (a). 

Mr.  Bagshawe  and  Southgate  in  the  same  interest. 


Mr.  Follett  and   Mr.  Osborne  for  Finch.    The  set- 
tlement of  1818  was  postnuptial  and  comprised  a  mere 
reversionary  interest  of  the  wife.     The  settlement,  there- 
fore, and  the  trusts  contained  in  it,  were  not  binding  on 
her,  she  having  survived  her  husband.     On  the  death 
of  her  husband  in  1828,  she  then  became  absolutely 
entitled  to  the  1,000/.,  and  capable  of  dealing  with  it 
as  she  pleased,  discharged  of  every  trust ;  and  she  did 
nothing  until  1842(5),  when  the  money  was  received. 
Every  act  done  by  her,  while  sui  juris  and  absolutely 
entitled  to  the  fund,  bound  her,  and  if  she  permitted 
Hayward  to  deal  with  it,  she  had  a  right,  as  the  abso- 
lute owner  of  it,  to  do  so,  and  Finch  had  no  fiduciary 
duties  to  perform  in  respect  of  that  absolute  interest. 
The  Plaintiff  is  bound  by  her  concurrence  in  what  has 

taken 


(a)  Craig  if  Ph.  126. 


(b)  Honner  ▼.  Mortm,  3  Ruu,  65. 
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taken  place,  she  bad  the  same  knowledge  and  the  same 
power  and  duty  of  interfering  as  JFinchy  and  she,  there- 
fore,  has  no  reason  to  complain  of  any  neglect. 

Finch  received  no  part  of  the  1,000/.,  he  executed 
the  release  under  a  misapprehension,  and  is  not  liable 
for  the  receipts  and  defaults  of  Hat/ward, 

The  Plaintiff,  haviug  for  a  long  period  of  years  ac- 
quiesced, cannot  now  chaise  an  innocent  trustee. 

They  cited  Townley  v.  Sherborne  (a) ;  Langfard 
V.  Gascoyne  (6) ;  Brice  v.  Stokes  (c) ;  Walker  v.  Sy- 
monds  (d). 

Mr.  JPooks  for  Hayward  and  his  assignees.  The  dis- 
charge of  Hayward  under  the  Insolvent  Act  is  a  bar  to 
this  suit  and  he  ought  not  to  have  been  made  a  party. 

[The  Master  of  the  Rolls,  I  cannot  make  a  personal 
decree  against  Hayward^  but  he  is  a  necessary  party  to 
the  suit,  for  he  still  remains  a  trustee.] 

Mr.  Fooks,  this  is  not  a  case  in  which  a  trustee  has 
put  the  trust  money  into  his  own  pocket,  but  it  has 
been  lost  by  misfortune  and  by  the  inadequacy  of  the 
security.  These  parties  ought,  therefore,  to  have  their 
costs. 


The  Master  of  the  Rolls. 

This  is  a  very  painful  case,  but,  in  the  view  I  take  of 
it,  it  is  one  of  ordinary  occurrence  in  cases  of  breaches 

of 


(a)  Bridg.  35. 
(6)  11  Vet.  335. 


(f)  11  Ves.324. 
{d)  3  Swamt.  1. 
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of  trust.  The  authorilies  cited  and  the  arguments  used, 
on  the  part  of  Mr.  Finch^  have  confirmed  me  in  the 
view  I  took  as  to  his  liability  as  soon  as  I  was  ac- 
quainted with  the  facts. 


1856. 


In  the  first  instance,  I  assume  the  validity  of  the 
trusts  of  the  deed  of  1818.  Mr.  Finch  accepted  the 
trusty  he  executed  the  deed,  he  knew  that  he  was  a 
trustee,  and  he  knew  that  upon  the  death  of  the  Plain- 
tiff's father  1,000/.  was  to  come  under  the  trusts  of  the 
deed ;  he  knew  also  that  Mr.  Lake  would  not  pay  that 
sum  without  a  release  being  executed.  I  find  also  a 
release  executed  by  him  upon  a  payment  expressed  to 
be  made  by  Lake  and  Hayward  to  Hayward  and  him- 
self. It  is  therefore  impossible  that  I  can  allow  him 
to  say,  that  a  fraud  was  perpetrated  against  him  with 
respect  to  the  deed,  and  that  he  did  not  know  what  the 
contents  were  of  the  deed  which  he  executed,  and  to 
say  this,  for  the  first  time,  after  this  suit  had  been  in- 
Blituted,  he  never  having  made  any  remark  upon  the 
matter  previously. 


It  is  obvious  therefore,  that  those  cases  of  Townley 
V.  Sherborne  (a),  and  Lang  ford  v.  Gascoyne  (i),  the 
authority  of  which  cannot  be  doubted,  establishing 
that  a  trustee  would  be  liable  for  his  own  receipts 
only,  do  not  apply  to  a  case  where  a  trustee  assists  or 
enables  another  trustee  to  receive  the  money.  In  fact 
that  is  the  very  point  established  in  Langford  v.  Gag- 
coyne.  In  that  case,  the  money  was  to  be  received  by 
one,  but  he  caused  it  to  be  delivered  to  another,  and 
therefore  he  was  held  to  be  liable  as  a  receiving  party. 
Accordingly  I  asked  Mr.  Osborne^  if  he  could  give  me 
any  evidence  to  shew  that  this  money  was   actually 

received 

(a)  Bridg.35,  (b)  11  Fet.  335. 
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Thompson 
Finch. 


received  by  Mr.  Hayward  previous  to  the  execution  of 
the  release.  He  admitted  that  there  was  no  such  evi-* 
denccy  but,  on  the  contrary,  that  it  must  be  admitted, 
that  Lake  paid  the  money  on  the  receipt  of  the  two, 
for  he  knew  that  he  could  not  safely  pay  it  unless 
upon  the  receipt  of  both  trustees.  It  is  obvious  that 
Finch  perfectly  well  knew  of  this  transaction  imme- 
diately afterwards,  for,  according  to  his  own  statement^ 
Hayward  came  to  him  immediately  afterwards,  and 
informed  him  of  this  conveyance  of  the  17th  of  May^ 
1842,  and  visited  him  about  nine  or  ten  days  afters- 
wards,  on  the  26th  of  Mayy  and  then  informed  bim^ 
that  he  had  invested  the  money  on  the  security  of 
Sir  John  Shawns  estates  with  the  consent  and  by  the 
desire  of  the  PlaintiflT,  and  that  is  the  case  he  relies 
upon.  Finch  says,  that  being  dissatisfied  with  their 
acting  in  the  matter  without  his  consent  and  without 
his  control,  he  went  and  complained  to  the  Plaintiff 
of  her  conduct,  and  this  created  some  coolness. 


Mr.  Follett  ptits,  in  very  broad  terms,  an  argument  to 
this  effect :— he  says  the  Plaintiff,  Mrs.  Thompson^ 
knew  perfectly  well  what  was  done,  and  therefore  she  is 
liable;  that  Mr.  Finch  did  not  know  it  a  bit  better  than 
she  did,  and  that  therefore  he  is  no  more  liable  than  the 
Plaintiff.  Now  that  is  a  misapprehension  of  the  duties 
and  the  situation  of  the  trustees  and  the  cestui  que  trutt. 


It  is  an  undoubted  proposition  in  this  Court,  esta- 
blished not  merely  by  JBrice  v.  Stokes  (a),  but  many 
other  cases,  that  if  a  cestui  que  trust,  being  sui  Juris, 
having  a  knowledge  of  the  breach  of  trust  by  a  trustee, 
assents  to  it,  or  takes  no  steps  to  obtain  redress  for  a 
long  lapse  of  time,  he  cannot  afterwards  complain  of 

the 

(a)  11  Ves.  324. 
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tlw  breach  of  trast  sanctioned  by  him,  and  of  which  for  a 
great  length  of  time  he  had  not  thought  fit  to  complain. 
Bat  here  the  case  made  is  not  one  of  notice  to  the  Plain- 
tiff of  a  breach  of  trust,  but  of  its  performance^  because 
the  settlement  authorized  the  lending  the  money  on  real 
security,  with  the  consent  of  the  Plaintiff,  and  she  as- 
sented to  it.  Accordingly,  that  which  is  brought  forward 
as  making  out  the  case  of  the  Defendant,  appears  to  me 
to  strengthen  and  confirm  the  case  of  the  Plaintiff, 
namely,  that  she  ga?e  all  the  receipts  to  Hayward,  as 
receipts  for  interest  paid  by  Sir  John  SAaw  on  the 
l,600iL  advanced  to  him  upon  the  security  of  his  real 
estates. 


1866. 


Tboicpson 

FlMCH. 


Mr.  FoUett  says,  but  Mrs.  Thompsofn  knew  this,  and 
Rneh  knew  no  more ;  they  were  equal  in  their  know- 
ledge ;  and  that,  therefore,  she  cannot  complain.     But 
that  is  forgetting  what  were  the  duties  of  a  trustee. 
Fineh  accepted  the  trust,  and  it  was  his  duty,  with  the 
ccAseot  of  Mrs.  Thompian^  to  lay  out  the  money  on 
real  or  government  security.     He  is  told  that  it  has 
been  done,  but  does  that  exonerate  him  from  seeing 
that  it  was  done? — Certainly  not.     It  was  suggested 
that  Mrs.  Thompson  never  went  to  Finch  or  told  him 
to  inquire  into  the  matter ;  but  there  is  evidence,  not 
contradicted  by  him,  that  she  did  do  so,  and  that  she 
suggested,  in  the  presence  of  Mrs.  Bliss^  that  he  had 
better  go  to  Hayward  and  see  what  the  securities  were. 
Even  if  she  had  not  done  so,  she  is  not  to  be  pre- 
judiced :  it  is  not  the  business  of  a  cestui  qtie  trust  to 
inform  a  trustee  of  his  duty.     It  was  his  duty,  without 
any  request,  to  see  that  the  money  had  been  laid  out 
on  proper  and  sufficient  security.     Probably  everybody 
trusted  Hayward^  who  was  then  in  good  circumstances 
and  credit,  and  Finch  believed  that  every  thing  had 
been  properly  done;  but  that  does  not  exonerate  him, 

the 
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1866.  the  trustee,  who  has  signed  the  release,  from  seetog 
that  the  money  had  been  properly  invested  on  real 
security,  which  it  was  his  duty  to  do. 

If  the  fact  had  been,  that  the  money  had  been  received 
by  Mr.  Hayward^  and  that  he  had  never  pretended  that 
he  had  invested  it,  but  had  from  time  to  time  told  the 
Plaintiff  that  he  would  invest  it,  and  she  had  given 
receipts  for  the  interest  for  fourteen  years,  I  should 
have  entertained  very  serious  doubts  whether  she  could 
have  complained,  because  she  would  then  have  bad 
knowledge  of  a  breach  of  trust  committed  by  the 
trustee.  But,  on  the  contrary,  the  statement  made  by 
Mr.  Hayward  is,  that  he  did  duly  invest  the  money ; 
that  statement  was  false,  and  it  was  the  duty  of  the 
co-trustee  to  ascertain  the  correctness  of  it  and  to  see 
that  it  had  been  done. 

The  case  of  Walker  v.  Symonds  (a)  was  referred  to. 
Now,  leaving  out  of  consideration,  for  the  present, 
whether  there  was  any  original  liability  in  Finch^  in 
allowing  Hayward  to  receive  the  money.  Lord  JEldom 
expressly  lays  down,  in  that  case,  that  if  trustees  allow 
trust  money  to  remain  for  a  great  length  of  time  unin- 
vested, they  are  liable;  but  that  he  would  not  make 
them  liable,  if,  when  they  became  trustees,  they  have 
cognizance  of  an  antecedent  breach  of  trust  committed 
by  others,  and  take  every  step  they  can,  short  of  in- 
stituting a  suit  in  this  Court,  to  put  the  matter  right. 
But  when  a  person  is  made  a  trustee,  and  there  being 
1,500/.  in  the  hands  of  his  co-trustee,  he  is  told  that 
the  money  is  properly  invested,  would  that  be  a  suffi- 
cient answer  for  the  trustee  to  say,  that  he  was  satisfied 
with  that  statement,  though  for  a  series  of  ten  years  he 

bad 

(«)  3  Swanst,  1. 
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had  taken  no  steps  to  ascertain  whether  it  was  true? 
I  apprehend  that  he  would  not  be  justified  in  that,  and 
that  it  was  his  duty  to  see  that  the  money  had  been 
duly  invested  according  to  the  trusts  of  which  he  had 
undertaken  to  perform,  and  that  if  he  allows  the 
matter  to  go  on  for  a  long  series  of  years  without 
having  verified  the  truth  of  the  statement,  this  Court, 
whatever  regret  it  may  feel  under  the  circumstances, 
must  make  him  liable  for  it. 

The  result  is  deeply  to  be  regretted,  for  it  is  quite 
clear  that  Finch  is  perfectly  free  from  all  improper 
xnotive,  yet  he  has  undertaken  to  perform  a  trust  and 
Has  not  performed  it. 

I  may  dismiss  altogether  the  consideration  of  the 

absolute  power  of  the  Plaintiff  over  the  fund  after  her 

Husband's  death,  because  assuming,  for  the  purpose  of 

argument,  that  she  had  such  power,  still  she  never 

exercised  it  after  the  death  of  her  husband  in  18£8; 

she  never  said  that  this  fund  should  not  be  subject  to 

the   trusts  of  the  settlement,    but,  in  1842,  she  still 

treats  Finch  as  a  trustee  under  the  existing  deed.     It 

is   impossible  to  say,  that  she  did  not  sanction  the 

deed    after  becoming  discovert  and   mistress  of  the 

fund,  and  thereby  make  the  instrument,  and  the  trusts 

in  it  valid. 

It  is,  therefore,  with  great  regret  I  feel  myself  com- 
pelled to  make  a  decree  for  the  restitution  of  the  1,500/. ; 
but  I  must  give  Finch  leave  to  go  in  under  the  insol- 
vency and  to  prove  for  the  amount  against  Hayward^s 
estate. 
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Finch. 


I  shall  not  give  Mr.  HaywardCs  assignee  any  costs, 
and  I  cannot  make  him  pay  them. 

Note. — AfiSnned  by  the  Lords  Justices,  July  23,  1856. 
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Feb,  20,  21. 
March  17. 
There  is  no 


PRATT  V.  MATHEW. 


perewno       yN  1843,  on  the  marriage  of  Mr.  and  Mrs.  Pratt,  a 

fixed  meaning      I  ^  ,   . 

to  be  given  to  sum  of  money  was  vested  in  trustees,  upon  trust 

thewoH"un-  f^^  ^j^^  ^jfg  ^^^  husband,  successively,  for  life,  with 

construction  remainder  for  the  children  of  the  marriage,  as  they  or 
drcunistances*  ^^^  survivor  should  appoint,  and  in  default  of  appoint- 
andonthe  ment,  upon  trust  for  the  children,  but  giving  them 
party  to  whom  vested  interests  only  on  attaining  twenty-one,  or  mar- 
riage. And  if  there  should  be  no  children,  or  they 
should  all  die  without  having  acquired  a  vested  interest 
in  the  fund,  [which  event  happened,]  then,  in  case  the 
wife  should  die  in  the  lifetime  of  the  husband,  upon 
trust  as  the  wife  should  appoint,  and  in  default  of 
appointment  to  pay  over  the  trust  fund  "  to  such  per- 
son or  persons  as  would  have  been  entitled  to  the 
personal  estate  of  the  wife,  under  and  by  virtue  of  the 
Statute  of  Distribution  of  Intestates'  Effects,  in  case 
S\o  defea't"'^  *A€  had  died  unmarried  and  intestater 

any  interest  The 

which  the 

children  might  otherwise  be  entitled  to  as  next  of  kin  of  their  mother. 

By  a  marriage  settlement,  the  ultimate  trust  of  some  money,  after  failure  of  issue 
and  in  default  of  appointment  by  the  wife,  was  to  such  persons  as  would  have  been 
entitled  to  the  personal  estate  of  the  wife  under  the  statute  ''  in  case  she  had  died 
unmarried  and  intestate."  Held,  that  **  unmarried"  must  be  construed  as  meaning 
"  not  under  coverture  at  the  time  of  her  death." 

It  is  settled,  that  a  bequest  cannot  be  made  by  a  man  to  his  future  illegitimite 
children,  for  they  can  have  acquired  no  title  by  repute ;  but  it  is  not  settled  whether  a 
gifl  can  be  made  to  the  future  illegitimate  children  of  a  woman. 

Illegitimate  children  cannot  take  under  a  gift  to  a  class  of  children,  unless  it  is  dear 
that  the  legitimate  children  never  could  have  taken  under  the  gift. 

A  testator  having  married  his  deceased  wife's  sister,  and  while  living  with  her  as 
his  wife,  made  his  will,  whereby  he  gave  all  his  real  and  personal  estate  "  to  my  wife'* 
for  life,  and  after  her  death,  upon  trust ''  for  all  and  every  my  children  hereafter  to  be 
bom."  At  the  date  of  the  will,  the  testator  had  no  children  whatever,  but  two  days 
after,  a  son  was  born.  Held,  that  the  gift  *'  to  my  wife"  was  good,  but  that  the 
could  not  take  under  the  gift  to  his  children  '*  hereafler  to  be  born." 


party 
the  term  is 
applied. 

The  words 
**  unmarried" 
or  *'  without 
baying  been 
marrifd," 
when  used  in 
a  settlement 
and  applied  to 
the  wife,  are 
intended 
merely  to  ex- 
clude the  ma- 
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The  wife  died  in  1850,  in  the  lifetime  of  her  fausband, 
Laving  had  three  children,  who  all  died  in  infancy,  and 
without  attaining  vested  interests  in  the  trust  fund. 
Two  of  them  died  in  her  lifetime,  and  the  third,  Jane^ 
survived  her  and  died  a  few  weeks  after,  Mr.  Pratt 
died  in  1862,  Neither  of  the  powers  contained  in  the 
settlement  was  ever  executed,  and  a  question  arose, 
whether,  under  the  ultimate  limitation,  the  trust  fund 
had  passed  to  Jane  Pratt,  the  child,  as  next  of  kin  of 
Mrs.  Pratt f  or  to  the  brothers  and  sisters  of  Mrs.  Pratt, 
who  would  have  been  her  next  of  kin  if  she  had  died 
without  having  been  married* 

Upon  these  facts  a  special  case  was  stated  for  the 
opinion  of  the  Court,  as  to  what  was  the  true  con- 
struction of  the  word  **  unmarried"  in  the  ultimate 
trust  in  the  settlement. 

The  surviving  brother  and  sisters  of  Mrs.  Pratt,  and 
the  children  of  her  deceased  brother  and  sisters,  claimed 
to  be  entitled  to  receive  the  trust  fund,  as  being  the 
only  persons  who  answered  the  description  of  the  per- 
sons contained  in  the  ultimate  trusts  thereof. 
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On  the  other  hand,  the  executors  of  Mr,  Pratt 
alleged,  that  on  the  death  of  Mrs.  Pratt,  her  surviving 
child,  Jane  Pratt,  was  the  only  person  at  that  time 
answering  the  description  of  persons  contained  in  the 
settlement,  and  that,  consequently,  she  became  abso- 
lutely entitled  to  receive  the  trust  fund,  and  that  upon 
her  death,  intestate,  her  father,  Mr.  Pratt,  became 
entitled  thereto,  as  her  sole  next  of  kin.  The  executors 
claimed  to  be  entitled  to  receive  the  trust  fund  as  part 
of  his  estate. 

Mr.  Lloyd  and  Mr.  Hanson  for  the  Plaintiffs,  who 
were  both  executors  of  Mr.  Pratt  and  representatives 

of 
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1866.  of  Jane  Pratt.  The  object  of  the  ultimate  limitation 
contained  in  the  settlement  was,  to  prevent  the  marital 
right  from  attaching  to  the  fund,  in  case  the  wife  should 
make  no  appointment,  and  therefore  the  construction 
must  be  such  as  to  effect  that  intention  and  carry  it  out 
in  all  its  legal  consequences.  The  construction  of  the 
word  "  unmarried"  is  vexata  qucBstio^  but  here  it  can- 
not mean  '^  never  having  been  married/'  but  '^  being  in 
a  discovert  state."  In  Hoare  v.  Barnes  (a),  the  trust 
fund,  by  a  marriage  settlement,  was  limited,  in  default 
of  appointment  by  the  wife,  to  such  person  as  the  same 
would  have  gone  unto  by  the  Statute  of  Distribution,  in 
case  the  wife  had  died  unmarried.  The  wife  died  with- 
out appointing,  leaving  a  daughter,  who  took  the  fund 
as  next  of  kin.  The  word  "  unmarried,"  in  a  marriage 
settlement,  cannot  mean  **  not  having  been  married," 
for  the  deed  is  only  intended  to  operate  in  case  the 
then  intended  marriage  takes  effect ;  it  must  mean  "  in 
a  state  of  discoverture  at  the  time  of  the  death ;"  the 
intention  is  to  exclude  the  husband,  and  the  word 
**  unmarried*'  must  be  construed  with  reference  to  that 
to  which  it  is  put  in  opposition.  The  child,  Jane 
Pratt,  who  survived  her  mother,  took  the  fund,  and 
on  her  death  Mr.  Pratt,  as  her  next  of  kin,  became 
entitled  to  it.  They  cited  Doe  d.  Baldwin  v.  Raw^ 
ding  (b) ;  Bell  v,  Phyn  (c) ;  Hardwick  v.  Thurston  {d) ; 
Maugham  v.  Vincent  (e) ;  Re  Norman's  Trust  (f); 
Re  Thistlethwayte*s  Trusts  {g) ;  Coventry  v.  Lord  Zav- 
derdale{h);  Withy  v.  Mangles  {i) ;  Smith  y.  Smith  {k). 

Mr.   Roupell  and    Mr.    Archibald   Smith,  for  the 

brothers 

(fl)  3  Br.  C.  C.  316.  (g)  1   Jun  (N,  S.)  570 ;    24 

(6)  2  B.  4-  Aid.  441.  Law  J.  (CA.)  712. 

(c)  7  F«f.  453.  (A)  10  Jur.  793. 

(d)  4  Ruts.  380.  (i)  4  Beav.  358. 
(«)  9  Law  J.  {N.  S.)  Ch.  329.          (k)  12  Sim,  317. 

(f)ZDtG,M.SfG.  965. 
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brothers  and  sisters  of  Mrs.  Pratt,  other  than  Susan 
Broom,  The  word  **  unmarried"  means  **  never  having 
been  married.'*  The  construction  to  be  put  upon  the 
term  depends  upon  the  intention  of  the  instrument  in 
which  it  is  contained,  and  here  the  parties  really  meant, 
''not  having  been  married;"  Maberley  v.  Strode  (a). 
The  settlement  itself,  in  this  case,  clearly  shews  that 
such  was  the  meaning  and  intention  of  the  parties,  for 
though  there  is  a  very  careful  provision  for  children,  it  is 
made  to  depend  upon  their  attaining  twenty-one,  or  as 
to  daughters  being  married.  The  limitation  in  question 
is  only  to  take  effect  after  the  children  have  been  pro- 
vided for  to  the  full  extent  expressed  in  the  settlement. 


1856. 


Mr.  Shapter,  for  other  Defendants  in  the  same  in- 
terest, cited  Richardson  v.  Richardson  (ft),  the  marginal 
Dote  to  which  he  said  was  erroneous,  and  Horn  v.  Cole- 
nuin  (c). 

Mr.  R.  Palmer  and  Mr.  Fisher  concurred  in  the 
Plaintiff's  argument  as  to  the  construction  of  the  word 
"  unmarried." 


The  Master  of  the  Rolls. 

I  think  the  authorities  are  too  strong  to  be  got  over, 
and  particularly  the  case  of  In  re  Norman's  Trust  (J). 
They  lay  down  a  distinct  and  definite  rule  on  the  sub- 
ject. It  is  obvious  that  the  term  ''  unmarried*'  has  a 
different  signification,  according  as  it  is  applied  to  a 
person  who  is  married  or  unmarried  at  the  time.  If 
there  be  a  gift  to  a  woman  who  is  unmarried  at  the  time, 
with  a  direction  that  if  she  dies  unmarried  it  is  to  go 
over,  it  is  quite  settled  that ''  unmarried"  is  to  be  con- 
strued *^  never  having  been  married."     On  the  other 

hand, 

{a\  3  Fes.  450.  (c)  1  Sm.  Sf  G.  169. 

(6)  14  Sim,  526.  (d)  3  Dc  G.,  M.  Sf  G.  965. 
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1866.  hand,  if  there  be  a  gift  to  a  woman  who  is  married  at 
the  time;  '^but,  if  she  shall  die  unmarried,  then  over/' 
it  is  obvious  that  the  word  '^  unmarried**  may  be  held  to 
mean  **  not  being  in  the  state  of  marriage  at  the  time 
of  her  death."  The  word  ''  unmarried/'  therefore,  does 
not  necessarily  mean  **  without  having  been  married,'* 
and  no  fixed  meaning  can  be  assigned  to  it,  but  it  must 
be  determined  according  to  the  circumstances  of  the 
case. 

Here  a  fund  is  settled  in  contemplation  of  marriage, 
upon  a  woman  and  her  issue,  with  a  direction,  that  in  a 
certain  event,  it  shall  go  to  her  next  of  kin,  in  the  same 
manner  as  if  she  had  died  unmarried  and  intestate.  It 
is  clear  that  this  may  mean  either  "  as  if  she  had  never 
been  married/'  or,  ^  as  if  she  were  not  then  under  cover- 
ture." The  cases  of  Hoare  v.  Barnes  {a)  \  Hardwick 
V.  Thurston  (ft) ;  dnd  Maugham  v.  Vincent  (c),  are  strong 
authorities  in  favour  of  this  latter  view  of  the  case.  They 
all  shew  clearly  that  the  words ''  if  she  shall  die  unmarried 
and  intestate"  will  not  exclude  her  issue.  In  those 
cases,  undoubtedly,  there  was  no  provision  for  children, 
as  there  is  here  by  this  settlement ;  but,  in  all  of  them 
it  was  distinctly  laid  down,  that  the  expression  ''  un- 
married" was  not  synonymous  with  the  words  ''not 
having  been  married,"  but  might  also  mean  ''  not  being 
in  a  state  of  coverture  at  the  time  of  her  death."  It 
seems  to  me,  indeed,  diflScult  to  understand  why  these 
words  are  to  bear  a  construction  in  the  one  case  dif- 
ferent from  that  in  the  other.  It  is  true,  that  if  children 
are  provided  for  by  the  settlement,  it  may  be  in  such  a 
manner  that  they  could  take  no  interest  whatever  in  the 
event  of  the   mother  dying  unmarried  and  intestate, 

because 

(•)  3  Bro,  C  C.  316.  (c)  9  Law  J.  {N.  S.)  Ck.  329. 

(k)  4  Rms.  380. 
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because  the  interest  previously  given  to  them  by  the 
settlement  might  exhaust  the  whole  estate.  For  in- 
stance, if  it  was  provided  that  the  children  should  attain 
a  vested  interest  immediately  upon  their  being  bom,  it 
is  clear  that  they  could  not  be  intended  to  take  an  in*^ 
terest  under  a  limitation  which  takes  effect  only  in  the 
event  of  failure  of  issue^  in  which  case  it  is  to  go  to  the 
next  of  kin  as  if  the  mother  had  died  unmarried  and  in-* 
testate.  But,  wherever  the  prior  limitations  are  of  a 
different  nature,  and  such  as  to  enable  the  children  to 
take,  then  the  question  arises  whether  the  children  are 
excluded,  or  are  entitled  to  take,  and  whether  it  is  in- 
tended that  only  the  marital  right  of  the  husband  should 
be  excluded.  This  question  arose  in  the  case  of  In  re 
NoTmafCs  Trusts  (a),  which  is  binding  upon  me.  Here 
the  fund  is  not  exhausted,  for  the  gift  is  to  sons  at 
twenty-one,  and  daughters  at  twenty-one  or  marriage. 


1866. 


Undoubtedly,  in  the  present  case,  by  taking  the 
second  view  of  the  question,  the  father  indirectly  gets 
the  benefit  of  the  limitation  over,  he  being  the  sole  next 
of  kin  of  the  infant  daughter,  who  died  soon  after  her 
mother;  but  although  some  importance  may  be  attached 
to  that  circumstance,  I  am  of  opinion  that  the  con- 
struction is  not  to  be  governed  by  the  event,  and  that  I 
cannot,  on  that  account,  put  a  different  construction 
upon  the  words.  What  might  have  been  the  intention 
of  the  parties,  in  every  possible  event  that  might  arise, 
it  is  not  for  me  to  speculate  upon,  and  I  can  only  collect 
the  intention  from  the  words  of  the  settlement.  In  all 
the  cases  where  a  settlement  provides,  that  in  a  certain 
event,  the  property  shall  go  over  to  the  next  of  kin  of 
the  wife  in  the  same  manner  as  if  she  had  died  unmarried 
and  intestate,  it  has  been  held  ''  that  the  marital  right 

only 

(a)  3  Dt  G.,  M.  4*  G.  965. 
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only  is  excluded,  and  not  the  right  of  the  children  ;  and 
I  think  I  should  be  making  an  unsound  distinction,  if 
I  held  that  the  meaning  of  the  words  depended  upon 
the  fact  of  there  being,  in  the  instrument,  any  previous 
provision  for  the  children,  or  if  I  took  into  consideration 
the  amount  of  such  provision,  which  would  involve 
details  of  great  difficulty  and  render  these  cases  more 
obscure  than  they  are  at  present.  In  my  opinion,  there- 
fore,  the  proper  construction  to  put  upon  the  word 
**  unmarried,"  is  to  exclude  the  marital  right,  but  not 
any  interest  which  the  children  might  be  entitled  to ; 
and  in  this  settlement  it  must  be  construed  as  meaning 
*^  not  under  coverture  at  the  time  of  her  death,'*  and  the 
fund  must  go  to  the  legal  personal  representative  of  the 
only  child  who  survived  the  wife,  that  is  the  husband. 


A  second  question  arose  under  the  following  circum- 
stances : — "  In  1843,  Mr.  Pratt  married  Eliza  Wood, 
who  died  in  1850,  and  in  1851,  Mr.  Pratt  married 
Susan  Broom,  his  deceased  wife's  sister,  and  he  lived 
with  her  as  his  wife  until  his  death,  though,  in  fact,  the 
marriage  was  void  under  Lord  LyndhursVs  Act,  5  &  6 
WiU.  4,  c.  54. 


On  the  16th  March,  1852,  Mr.  Pratt  made  his  will, 
Susan  Broom  being  then  in  an  advanced  state  of  preg- 
nancy, whereby  he  gave  his  real  and  personal  estate  to 
trustees  to  sell  and  convert  and  pay  the  interest  of  the 
monies  arising  from  the  sale  ''  to  my  wife,"  during  her 
life,  and  after  her  decease,  to  stand  possessed  of  the 
trust  funds  ^'  for  all  and  every  my  children  hereafter  to 
be  born,  on  their  attaining  the  age  of  twenty-one  years, 
or  day  of  marriage,"  with  benefit  of  survivorship,  and  in 
default  of  children,  then  to  the  testator's  next  of  kin. 

On 
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On  the  18th  of  Marchy  1852,  the  testator  had  a  son 
born  to  him  by  Susan  Broom  ;  and  in  Aprils  1853,  the 
testator  died,  leaving  Susan  Broom  and  the  son  named 
Richard  surviving. 

Upon  these  facts  a  second  question  arose,  on  this 
Special  case,  as  to  the  true  construction  of  the  words 
**  my  wife"  and  "  my  children  hereafter  to  be  born," 
OoDtained  in  the  will  of  the  testator. 


1856. 


Various  claims  were  made  by  the  Plaintiff  and  De- 
tf^ndants  in  respect  of  the  residuary  estate  of  Mr.  Pratt. 
TThe  Plaintiff,  the  executors  of  Mr.  Pratt  and  of  his 
-father,  alleged  that  the  provision  made  by  Mr.  Pratt's 
^ivill  for  his  wife  and  children  had  failed,  by  reason  that 
^^vben  he  died,  there  were  not  in  existence  any  persons 
answering,  in  point  of  law,  the  description  of ''  my  wife" 
iftod    **  my  children,"    and   that  his  will  furnished  no 
sufficient  evidence  of  any  intention,  on  his  part,  to  com- 
.prise,   under  that  description,  any  person  or  persons 
except  such  as  would  legally  answer  thereto.     They 
contended,  that  his  father  became  entitled  to  the  residue 
under  the  ultimate  trust  contained  in  his  son's  will,  as 
being  his  sole  next  of  kin  at  the  time  of  his  death. 
The  Defendant,  Susan  Broom,  (otherwise  Pratt^)  al- 
leged, on  the  other  hand,  that  she  and  her  infant  son 
were  the  persons  meant  by  the  description  of  **  wife 
and  children'*  contained  in  the  will,  and  that  they  were 
entitled  to  the  benefit  thereby  provided   for  his  wife 
and  children. 

Mr.  Lloyd  tLiid  Mr.  Hanson  for  the  Plaintiffs.  There 
was  no  person  at  the  date  of  the  testator's  will  or  at  his 
death,  who,  in  contemplation  of  law,  answered  the 
description  of  *'  my  wife."  It  is  highly  probable  that 
the  testator  meant  his  reputed  wife,  but  that  is  not  the 

voi^  XXII.  z  legal 
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Pratt 

V. 

Matbew. 


legal  construction  of  the  term  '*  wife"  which  means  the 
character  not  the  person.  [The  Master  of  ilie  Rolls. 
No  doubt  the  testator  meant  the  lady  with  whom  he 
went  through  the  form  of  marriage.  If  a  man  had  com- 
mitted bigamy,  there  would  be  no  doubt  that  if  he  left 
a  bequest  to  his  wife,  the  first  and  real  wife  would  take 
it ;  but  if  there  was  no  person  else  at  all  except  the  re- 
puted wife  as  here,  would  he  not  mean  the  person  whom 
he  calls  his  wife  ?  Suppose  a  man  had  called  a  child  of  a 
friend  '*  my  little  wife,"  and  having  no  wife  had  left  a 
legacy  to  '^  my  little  wife/'  would  not  that  be  a  good 
gift?]  True,  but  that  would  be  a  description  of  the 
person.  A  gift  to  '^ children"  would  not  include  ille- 
gitimate children,  and  in  all  the  cases  in  which  a  re- 
puted wife  has  taken,  there  has  been  a  superadded 
expression  to  the  term  ''  wife,"  such  as  the  name  of  the 
wife  or  some  expression  of  endearment,  as  '^  my  dear 
wife,"  pointing  to  a  particular  person ;  but  in  no  case 
has  this  been  so  where,  as  here,  there  are  merely  these 
words  "  my  wife,"  which  point  to  the  character  of  wife, 
not  to  individuality  of  person.  In  Kenntll  v.  Abbott  (a), 
a  gift  to  a  man  by  a  woman  who  believed  him  to  be  her 
husband,  and  described  him  as  such,  though  in  fact  at 
the  time  of  the  marriage  ceremony  with  her  he  had  a 
wife  living,  was  held  to  fail.  [The  Master  of  the 
Rolls.  That  was  not  on  the  construction  of  the  words, 
but  on  the  ground  of  the  fraud.]  In  the  case  of 
Schloss  V.  Sliebel  (i),  a  testator  who  was  betrothed  to  a 
lady  and  intended  to  marry  her  in  a  few  days,  by  a 
codicil  to  his  will,  mentioning  the  lady's  name  and  al- 
luding to  his  intended  marriage  vMth  her,  gave  3,000/. 
to  "  his  wife,"  and  died  before  the  marriage ;  and  it 
was  held,  that  the  lady  was  entitled  to  the  legacy.  But 
that  was  merely  calling  a  person  his  ''wife"  by  antici- 
pation, 
(a)  4  Vet.  802.  (6)  6  Sim.  1. 
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pation,  who  was  otherwise  particularly  designated  by 
him.  But  where  you  say  ''wife"  simply,  you  mean 
lawful  wife.  So  in  Doe  d.  Gains  v.  Rouse  [a\  the  tes- 
tator devised  to  ''  my  dear  wife  Caroline^*  and  she  took 
though  not  his  wife.  They  cited  also  on  this  point 
Wilkinson  v.  Adam  (&);  Dover  v.  Alexander  (c); 
Giles  V.  Oiles  (d) ;  In  re  Davenport's  Trust  («). 


1866. 


On  the  question  of  the  construction  of  ''  my  children 
Iiereafter  to  be  born/*  they  cited  Bayleyv.  Snelham  (/) ; 
Jlmold  V.  Preston  (g) ;  2  Jarman  on  Wills  (A). 

Mr.  R.  Palmer  and  Mr.  Fischer  for  Susan  Broom  and 
Richard  her  son.  The  lady  called  by  the  testator  ^  my 
wife/'  could  take  by  thnt  description ;  Garratt  v. 
Niblock  (t) ;  Schloss  v.  Stiebel  (A).  As  to  the  children, 
whatever  might  be  the  construction  as  to  the  children 
not  in  esse^  the  child  of  which  this  lady  was  enceinte 
at  the  date  of  the  will,  and  who  was  born  two  days 
afterwards,  is  clearly  entitled  to  take ;  Gabb  v.  Pren- 
dergast  (/) ;  Earle  v.  Wilson  (  m)  ;  Gordon  v.  Gordon  (n) ; 
Evans  v.  McLssey  (o) ;  Dover  v.  Alexander  (p) ;  In  re 
Connor  {q) ;  Mortimer  v.  West  (r). 


The  Master  of  the  Rolls. 

I  entertain  no  doubt  that  when  the  testator  gave 
certain    property    ''to  my  wife/'    he  considered   that 

there 


(fl)  5  C.  B.  422.  (i) 

(6)  1  Fff .  4-  Beam.  422,  465 ;  {k) 

12  Prire,  470.  (/) 

(c)  2  Hare,  275.  (m) 

{d)  1  Xefn,  685.  (n) 

(e)l  5m<i&4^G  126.  (o) 

(/)  1  Sim.  4-  5/11.  78;  5  Va.  {p) 

534,  n.  (9) 

(^)  18  r«i.  288.  (r) 

(A)  Page  197  (2nd  edit.) 

Z2 


1  Rum.  4*  Myl.  629. 
6  5iiii.  1 . 
1  Kay  4-  J.  439. 
17  V€i,b2%. 

1  AlfT.  141,  145,  152. 
8  Price,  22,  31. 

2  Hare,  275. 

2  Jones  4*  La/.  456. 

3  Rm$.  370. 
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there  was  some  person  who  could  take  under  that 
designation.  He  could  not  be  referring  to  any  future 
wife  he  might  marry,  for  a  subsequent  marriage  would 
revoke  the  will.  Then  it  appears  from  the  evidence, 
that  he  had  gone  through  the  ceremony  of  marriage 
with  the  sister  of  his  deceased  wife,  whom  he  could 
not  legally  marry,  but  that  he  called  her  his  wife,  and 
treated  her  as  such.  I  consider  that  there  is  a  good 
designation  of  her,  and  that  it  is  the  same  as  if  he  had 
called  her  Susan  Broom  ;  I  am  of  opinion  that  she 
takes  under  the  bequest.  I  alluded,  in  the  course  of  the 
argument,  to  what  not  unfrequently  happens  of  a  man 
calling  a  child  ''my  little  wife,"  in  which  case  the 
child  would,  undoubtedly,  take  a  legacy  under  that 
designation,  provided  the  testator  left  no  wife.  I  think 
that  Susan  Broom  takes  a  life  interest  under  this 
will  in  the  property. 


Upon  the  question  as  to  the  gift  to  the  children,  I 
wish  to  hear  a  reply. 

Mr.  Lloyd  in  reply. 

The  Master  of  the  Rolls  reserved  judgment 


March  17.         The  Master  of  the  Rolls. 

The  point  in  this  special  case  on  which  I  reserved  my 
judgment,  is  the  second  question,  as  to  the  true  con- 
struction to  be  placed  on  the  words  in  the  will  of  the 
testator  which  refer  to  "  his  children  thereafter  to  be 
born."  The  facts  are  very  simple  : — in  Maj/y  1851,  the 
testator  performed  the  ceremony  of  marriage  with  a 
sister  of  his  deceased  wife.     On  the  16th  of  March, 

1852, 
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1852,  when  she  was  in  a  far-advanced  state  of  preg- 
nancy, in  fact  only  two  days  before  the  birth  of  a  son, 
he  made  his  will ;  by  it  he  gave  some  specific  legacies 
and  subject  thereto  he  gave  all  his  real  and  personal 
property  to  trustees,  in  trust  **  to  convert  and  invest  and 
pay  the  dividends  half-yearly  to  my  wife  during  her  life 
for  her  sole  and  separate  use,  and  after  her  decease" 
in  trust  '^  for  all  and  every  my  children  hereafter  to  be 
Iwrn." 
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At  the  time  of  the  argument,  I  expressed  my  clear 
opinion,  that  the  words  **  my  wife"  were  a  dtsignatio 
jpersoMs  of  the  lady  with  whom  he  was  living  as  bis 
wife,  and  with  whom  be  had  gone  through  the  cere- 
mony of  marriage. 

But  a  greater  difficulty  arises  as  to  the  words  ''  my 
children  hereafter  to  be  born."  It  is  quite  settled,  that 
a  bequest  cannot  be  made  by  a  man  to  his  future  illegi- 
timate children,  for  they  can  have  acquired  no  title  by 
repute.  It  is  not  necessary  to  consider  whether  a  gift 
to  the  illegitimate  children  of  a  woman  is  valid  : — that 
has  never  been  determined. 

It  is  also  clear,  that  illegitimate  children  cannot  take 
under  a  gift  to  children,  unless  it  be  quite  clear,  on  the 
face  of  the  gift,  that  legitimate  children  never  could 
have  taken  under  the  gift.  This,  it  is  obvious,  is  not 
the  case  here;  the  gift  is  to  **  my  children  hereafter  to 
be  bom,"  this  would  obviously  include  the  children  he 
might  have  by  any  subsequent  marriage. 


But  it  is  contended,  that  this  is  a  designation  of  the 
child  then  about  to  be  born,  and  it  is  undoubtedly  true, 
that  a  child  in  ventre  $a  mere  may  acquire  a  name  by 

reputation. 
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1856.  reputation,  although  illegitimate.  But,  with  much 
regret,  I  have  found  myself  obliged  to  come  to  the  con- 
clusion, that  this  is  not  such  a  description  of  this  child 
then  about  to  be  born,  as  will  enable  it  to  take.  I  look 
in  vain  to  find  any  words  which  point  out  an  express 
description  of  such  child.  If  I  found  any  words  in  the 
will  importing  a  child  then  in  esse  or  about  to  be  boniy 
I  should  be  able  to  say  that  this  was  a  description  of 
the  child ;  this  is  not  so,  and  there  are  no  words  in  the 
will  which  point  to  this  particular  child,  it  is  nothing 
more  than  the  description  of  a  class.  It  is  true  that  if 
this  had  been  the  case  of  a  valid  marriage  and  a  legiti- 
mate child,  those  words  would  include  the  child  in 
existence,  and  thence  it  is  argued,  that  it  will  include 
the  illegitimate  child  in  existence  when  the  will  was 
made.  But  the  objection  to  this  is  : — that  the  legiti- 
mate child,  in  the  case  supposed,  would  take  only  as 
one  of  a  class,  and  that  if  the  illegitimate  child  takes 
by  analogy  to  that  rule,  be  must  also  take  as  one  of  a 
class,  but  the  class  of  which  he  is  to  form  one  is  **  my 
children  hereafter  to  be  born,"  which  extends  only  to 
legitimate  children  and  excludes  illegitimate. 

It  is  with  much  regret,  therefore,  that  entertaining  no 
doubt  of  what  the  real  intention  of  the  testator  was,  I 
feel  myself  bound  to  come  to  the  conclusion,  that  he  has 
not  expressed  that  intention  in  such  a  way,  as,  having 
regard  to  the  rules  of  law,  relative  to  illegitimate 
children,  this  Court  can  give  effect  to. 

• 

I  do  not  proceed  upon  Earle  v.  Wilson  (o),  or  found 
my  judgment  upon  that  case,  but  solely  on  the  ground 
that  there  has  not  been  a  sufficient  description  of  the 

child 

(a)  17  Fei.  528. 
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child  in  existence,  except  as  one  of  a  class,  from  which 
he  would  be,  by  law,  excluded. 

1  will  therefore  answer  the  second  question  accord- 
ingly ;  the  first  I  disposed  of  at  the  hearing,  viz.  that 
the  word  "unmarried"  meant  "discovert." 
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Note. — Some  of  the  Defendants  appealed  to  the  Lords  Justices  as 
"^o  the  construction  of  the  word  <* unmarried"  Their  Lordships,  on 
Xht  21st  July,  1856,  dismissed  the  appeal  with  costs. 


THOMAS  V.  THOMAS. 

TN  1848,  Morgan  Thames  demised  certain  heredita- 
•*■  ments  to  the  Plaintiff,  Jacob  Thomas,  for  a  term  of 
500  years,  by  way  of  mortgage,  to  secure  the  sum  of 
80/.  lent  to  him  by  the  Plaintiff.  Subsequently,  the 
Plaintiff  advanced  to  the  mortgagor  sums  amounting  in 
all  to  38/.  without  taking  any  security.  The  mortgagor 
had  commenced  building  two  new  houses  on  the 
premises,  but  died  before  completing  them  and  after  his 
death,  the  Plaintiff  laid  out  36/.  11^.  2d.  in  completing. 

The  mortgagor  died  in  1850  intestate,  leaving  the  De- 
fendant, John  Thomas,  an  infant,  his  heir-at-law. 

The  Plaintiff  filed  his  bill  for  foreclosure,  praying  an 
account  of  what  was  due  for  principal  and  interest  on 
the  mortgage,  and  in  respect  of  the  advances,  and  the 
sums  expended  in  completing  the  premises. 


Feb.  18. 

A  mortgagee 
may  tack 
simple  con- 
tract debts  to 
his  mortgage 
as  against  the 
heir  where  the 
property  de- 
scended is 
assets  in  his 
hands  for  pay- 
ment of  simple 
contract  debts, 
and  conse- 
ouently  since 
the  Stat.  3  &  4 
If'i7/.4,c.l04, 
a  mortgagee  of 
freeholds  may 
tack  his  simple 
contract  debt 
B.again.tthe 
heir. 


The  cause  came  on  to  be  heard  on  motion  for  a 

decree. 

Mr. 
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Thomai. 


Mr.  Widens  for  the  Plaintiff.  The  Plaintiff  is  entitled, 
as  against  the  heir,  to  tack  his  simple  contract  debt  to 
his  mortgage,  and  be  paid  both  upon  a  redemption.  It 
was  decided  in  Rolfe  v. Chester  (a),  '*  That  since  the  3  4  4 
Will,  4f  c.  104,  a  mortgagee  of  copyholds  may  tack  a 
simple  contract  debt  to  his  mortgage  debt,  as  against  the 
customary  heir  or  devisee,  but  not  as  against  specialty 
creditors.  It  seems  also,  that  a  mortgagee  may  tack  a 
simple  contract  debt  to  his  mortgage  debt,  as  against 
the  heir,  devisee,  or  executor,  wherever  the  equity  of  re- 
demption is  assets  in  their  hands  for  payment  of  simple 
contract  debts." 


This  decision  proceeded  on  Coleman  v.  Winch  (6),  and 
the  point  is  mentioned  in  5  Jarm,  Byth.  Conv.  (c).  If 
the  mortgagee  of  a  chattel  real  can  tack  a  simple  con- 
tract debt  against  the  executor,  it  would  be  difficult  to 
see  any  distinction  between  that  and  tacking  against  the 
heir,  where  the  descended  estate  is  liable  for  the  pay* 
roent  of  the  simple  contract  debt.  In  Price  v.  Fast" 
nedge  {d),  it  was  held,  that  the  executor  of  a  mortgagee, 
who  had  advanced  a  further  sum,  might,  if  the  lands 
were  charged  with  or  devised  for  payment  of  debts,  tack 
as  against  the  heir  or  devisee  of  the  mortgagor.  Here 
the  statute  makes  the  lands  assets  for  payment  of  debts. 

Mr.  J,  H.  Taylor,  for  the  infant  heir,  objected  that 
there  was  no  personal  representative  of  the  mortgagor 
before  the  Court,  and  there  might  be  personalty  enough 
for  payment  of  the  simple  contract  debts,  in  which  case 
there  would  be  no  necessity  for  tacking.  The  existence  of 
a  simple  contract  debt  is  not  disputed  ;  it  is  proved  ;  but 

this 


(a)  20  Bcav.  610. 
(6)  1   P.  Wms,  775  ;    Free. 
CA.  511. 


(f )  Page  440  (3rd  edit) 
{d)  AmbL  685. 
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this  is  an  attempt  to  make  the  heir  pay  it  instead  of  the 
executor. 

Mr.  Wickens.    The  present  question  is  purely  be- 
tween the  mortgagor  and  mortgagee. 
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T%e  M  ASTSB  of  the  Rolls. 

I  considered  the  point  carefully  in  JRolfe  v.  Chester  (q\ 
and  was  of  opinion  that  the  judgment  in  Coleman  v. 
TFinch  {b)f  and  the  principle  there  laid  down  by  Lord 
JIfacclesfield  applied  to  cases  within  the  statute  3  &  4 
TVilL  4,  c.  104,  and  that  as  soon  as  that  statute  made 
I'eal  estate  assets  in  the  hands  of  the  heir  for  payment  of 
simple  centract  debts,  the  mortgagee  might  tack  against 
t,he  heir.  I  will  again  look  at  the  Statute  and  the 
siuthorities,  but  unless  I  state  a  change  of  my  opinion, 
I  will  so  decide. 


The  case  was  not  mentioned  again. 


(a)  20  Beao,  610. 


(6)  1  P.  WfM.  775  ;  Free.  CA.  511. 
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March  19.  GIBBINS  V.  TAYLOR. 

April  18. 

A  testator  who  fTlHE  iesi^itoTyThomasGibbinSt  devised  and  bequeathed 
directed  his  *  to  George  Taylor  and  Peter  Sharland  their  heirs, 

executors  and  ^c.,  all  bis  real  and  personal  estate,  upon  trust  to  sell, 

and  B.)  to  and  out  of  the  proceeds  to  pay  his  debts,  &c.,  and  to 

reTa  d  "  ^^^^^  ^^^  residue  on  mortgage  of  freeholds^  copyholds^  or 

Bonal  estate,  leaseholds^  or  on  government  securities^  and  to  pay  one- 

?ng  his  deEtZ'  ^'^^  ^^  ^^^  interest,  &c.,  to  his  wife  for  life,  and  the  re- 

&c.  to  invest  mainder  to  the  Plaintiff. 

the  proceeds 
on  mortgage  of 

or  on  govern-  '^^^  testator  died  in  1835.  The  trustees  converted  the 
ment  seen-  personal  estate  and  part  of  the  realty.  They  did  not, 
and  B.  depo-    however,  invest  the  produce,  but  placed  it,  as  received, 

ceeds^iiT  ^^^  ^"  ^^^^^  J^^"^  names  in  the  Devon  and  Cornwall  Bank, 
Bank,  at  in-  where  the  balance,  from  time  to  time,  not  required  for 
joint  names,      payment  of  debts,  &c.  remained  at  interest. 

A.  died  in 
1842,  and  B. 

drew  out  the  Sharland^  the  principal  acting  trustee,  died  in  May^ 
applied  it  to  1842,  at  which  time  the  balance  at  the  bankers 
his  own  use.      amounted   to  462Z.  9s.  Id.     After  his  death,  and  in 

No  sufficient  i  a       m  \  »  » 

reason  being  December^  1842,  Taylor ^  the  survivmg  trustee,  drew  the 
tokiTn  ^the'^    "^^^^^  ^^  ^^^  ^^^^  ^^^^  ^"^  ^^  ^^^  ^^^^  ^°^  applied  it 

money  in  the     to  his  own  use. 
Bank,  it  was 
held,  that  the 

est&te  oi  .J%  _^  ^^ 

was  liable  to  ^^  1846,  the  Plaintiffs,  who  were  then  infants,  in- 
make  good  the  stituted  this  suit  for  an  account  and  a  declaration  that 

loss. 

the  estate  of  Sharland  was  liable,  together  with  Taylor^ 
to  make  good  the  sum  drawn  out  of  the  bank  by 
Taylor. 

In 
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In  July^  1846y  Taylor  was  ordered  to  pay  into  Court       1866. 
the  money  drawn  out  of  the  bank,  but  he  made  default, 
and  an  attachment  issued  in  January^  ]  854. 

In  June,  1854,  the  common  decree  was  made  to  take 
the  accounts,  and  the  cause  now  came  on  for  further 
consideration. 

Mr.  Lloyd  and  Mr.  Karslake^  for  the  Plaintiffs,  con- 
tended, that  a  clear  breach  of  trust  had  been  committed 
by  both  trustees,  in  allowing  the  money  to  remain  in 
the  bank,  instead  of  investing  it,  as  directed  by  the  will. 
That  Sharland  was  answerable  for  all  the  conse- 
quences, and  that  his  representatives  could  not  be 
heard  to  say,  that  if  the  money  had  been  invested  on 
government  securities,  according  to  the  trust,  Taylor 
could  as  easily  have  sold  out  the  stock  on  the  death  of 
his  co-trustee  as  have  drawn  the  money  out  of  the 
bank.  That  the  estate  of  Sharland  was  therefore  liable, 
with  71ry/ar,  to  replace  the  fund.  They  cited  Clough  v. 
Bond  (a) ;  Bacon  v.  Clark  (&). 

Mr.  Follett  and  Mr.  C.  C  Barber,  contra,  for  the  re- 
presentatives of  Sharland.  In  June,  1854,  (eight  years 
after  the  bill  was  filed,)  the  common  decree  was  made, 
to  take  the  accounts,  and  nothing  was  reserved  as  to 
the  liability  of  Sharland  in  respect  of  the  acts  of  his  co- 
trustee. The  present  proceeding  is  not  to  compel  the 
representatives  of  Sharland  to  make  good  a  breach  of 
trust  committed  by  him,  but  to  make  one  executor 
liable  for  the  devastavit  of  another ;  it  has  been  clearly 
settled,  that  one  executor  is  not  answerable  for  the  de- 
faults 

(a)  3  Myl.  ^  Cr.  490 ;  8  Sim,  594.         (6)  3  Myl.  if  Cr.  294. 
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1856.       faults  of  the  other.    They  cited  Lord  Shipbrook  v. 
Lord  Hinchinbrook  (a). 

Mr.  22.  Palmer  and  Mr.  Bovill  for  other  Defendants. 

The  Mastbr  of  the  Rolls. 

As  the  case  stands,  I  think  Sharland's  estate  bound, 
but  I  will  allow  his  representatives  an  opportunity  of 
shewing  the  propriety  of  keeping  the  money  at  the  bank ; 
and  for  that  purpose  the  case  may  stand  over. 


Aprils.  Sharland^s  representatives  having  failed  to  shew  any 

necessity  for  allowing  the  money  to  remain  at  the 
bankers,  and  asking  no  inquiries, 

The  Master  of  the  Rolls  continued  of  the  same 
opinion,  that  Sharland's  estate  was  liable,  and  be 
directed  his  representatives  to  pay  the  amount  with 
interest  at  four  per  cent. 

(a)  11  Fcf.  252. 
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SAMUEL  V.  WARD. 

May  6y  8. 

N  the  22nd  of  May,  1824,  William  Ward  and  his  ^-  B-  »«ttled 
eldest  son  David  conveyed   an   inn  and   other  himself  for 
hereditaments  in   St.   Albans    to    the    Plaintiff  upon  ^'^®!  T'^7%. 

^        mamder  to  his 

trust  to  sell  and  discharge  certain  costs  and  debts^  and  children,  with 

to  pay  to  the  settlor  870/.,  the  amount  of  advances  made  JI^JJiYsV^to  " 

by  him  to  three  of  his  children,  and  then  to  invest  the  advance  any 

residue  and  pay   him   the  income  for  life,   and  after  his  lifetime, 

bis  decease,  to  pay  to  two  of  the  three  children  (who  Some  advances 

'         ■    *'  ^  ^     ^  were  made  to 

had    received    advances)   a  sum    sufficient,  with    the  the  children 
advances,  to  make  up  to  each  400/.,  and  to  pay  to  each  undeM^e 
of  his  other  children  (four  in  number)  the  sum  of  400/.,  power,  besides 
and  if  any  child  should  die  in  his  lifetime  the  issue  marriage  of 
to  take  their  parents'  share.     And  he  directed  that  the  V^*'  9^  "" 

.  .  daughters, 

residue  should  be  equally  divided  among  the  seven.  A,  B,  ad- 
And  the  Plaintiff  was  empowered,  with  the  consent  of  Jhem  certain 
the  settlor,  to  advance  to  the  children  either  the  whole  sums  out  of 
or  any  part  of  the  400/.  ^l^^^l  b„t 

there  was  no 
evidence  of  an 
Soon  after  the  date  of  the  trust  deed,  the  Plaintiff  intention  to 

paid  the  debts,  and  the  870/.  advanced  by  the  settlor,  shares.    Held, 
At  the  request  of  the  settlor,  the  Plaintiff  made  advances  ^®*  *^®  ^""^'^ 

^  ,  advances  were 

to  some  of  the  children  out  of  the  trust  funds.  not  to  be 

treated  as  a 
satisfaction, 

On  the  marriage  of  his  daughter  Mary  Toovey,  the  P^l  ^gt  ^r.. 
settlor  advanced  her  out  of  his  own  money  a  sum  of  70/.,  shares  under 
and  on  the  marriage  of  Elizabeth  Sell,  another  daughter,      SatiafactfoV 

I      can  only  arise 
*^®  where  the  per- 
son who  makes 

the  paymeot  is  himself  the  party  bound  to  pay,  or  is  the  owner  of  the  estate  charged 

with  the  payment 
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1856.  be  advanced  her  200/.,  and  afterwards  100/.  There 
was  no  evidence  of  his  intention  with  these  sums  to 
purchase  his  daughters'  shares  pro  tanto. 

Mrs.  Selld'xed  in  the  settlor's  lifetime,  leaving  children, 
but  Mrs.  Toovey  survived  him. 

The  question  was  as  to  the  rights  of  Mrs.  Toovey  vmA 
the  children  of  Mrs.  Sell. 

Mr.  Lloyd  and  Mrs.  F.  T.  White,  for  the  Plaintiff, 
the  trustee. 

Mr.  W.  D.  Lewis,  for  the  executor  of  the  settlor, 
contended  that  the  estate  of  the  settlor  was  entitled  to 
be  recouped  the  sums  advanced  out  of  his  own  moneys 
to  his  two  daughters  on  their  marriage.  That  the 
advances  made  to  them  were  to  be  taken  as  purchases 
pro  tanto  of  their  respective  shares,  and  that  the  settlor 
was  entitled  to  stand  in  their  place  to  the  extent  of  these 
advances ;  Trimmer  v.  Bayne{a)\  Lloyd  v.  Harvey  {b); 
Pym  V.  Lockyer  (c) ;  Kirk  v.  Eddowes  (d) ;  Douglas  v. 
Willes  (e) ;  2  Sugd.  Pow.  (/). 

Mr.  Hallett,  for  the  children  of  Mrs.  Sell,  contended, 
that  the  advances  made  by  the  settlor  did  not  con- 
stitute a  purchase  of  his  daughters'  shares,  but  merely 
amounted  to  gifts.  That  a  case  of  satisfaction  could 
only  arise  when  the  party  advancing  the  sum  was  also 
the  party  bound  to  pay  the  share  or  possessing  the 
estate  charged.  That  such  was  not  the  case  here,  and 
moreover,  that  there  was  no  evidence  of  the  settlor'^ 
intention  to  become  a  purchaser  of  the  shares.      H 

cit 

{a)  7  Fes.  508.  {d)  3  Hare,  509. 

•^  *>  Run.  4  Af.  310.  (e)  7  Hare,  318. 

^-  29.  (Jr)  Page  226  (6th  edit.) 


I 


(fl)  3  Hare,  316.  (/)  9  Vei.  456. 

(6)  7  Hare,  318.  (g)  2  Bro.  C.  C.  51. 

(c)  2  Atk.  214.  (A)  1  K.  4^  /.  620. 

(d)  2  il/A.  521.  (i)  2  5im.  <$•  5/tt.  99. 

(e)  18  Fes.  8.  {k)  Page  226  (6th  edit.). 
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cited   Plunkett  v.   Lewis  {a);    Douglas  v.    Tyi//^ji(&);        1856. 
Famham  v.  Phillips  (c) ;  IToorf  v.  Briant  (d) ;  CAetv^  v. 
Farrant  (je) ;  FoMe<  v.  ITes^em  (/ ) ;  Pi^^  v.  Jackson  (g). 

Mr.  Cracknall  for  Mrs.  Toovcy,  in  the  same  interest, 
cited  Lee  v.  Head(h);  Noel  v.  Lord  PFa&i/i^Aam  (i) ; 
2  Stf^rf.  Pow.  (A). 

7!&tf  Master  o/*  Me  Rolls  postponed  judgment. 


The  Master  of  the  Rolls.  May  8. 

The  question  in  this  case,  as  to  which  I  have  very 
little  doubty  is,  whether  certain  payments  made  by  Wil- 
liam Ward,  the  settlor,  out  of  his  own  moneys,  to  two 
of  his  daughters,  on  their  marriage,  are  to  be  treated 
as  a  satisfaction  pro  tanto  of  their  shares  under  the 
settlement,  or  as  putting  the  settlor  in  their  place  as  a 
purchaser,  to  the  extent  of  the  advances  of  their  in- 
terests under  the  deed — [^His  Honor  stated  the  settle- 
ment of  1824]. 

On  the  marriage  of  her  daughters  Mrs.  Toovey  and 
Mrs.  Sell,  the  settlor  made  advances  to  them  out  of 
bis  own  money;  and  it  is  contended,  on  behalf  of  his 
executor,  that  these  advances  were  intended  as  a  pay- 
menty  by  way  of  anticipation,  of  what  was  coming  to 
them  under  the  settlement,  and  that  the  settlor  or  his 
executor  is  entitled  to  stand  in  their  place  to  that  extent. 
I  do  not  think  that  this  is  established. 
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I  agree  with  Mr.  Halkit's  argument,  that  this  is  not 
a  case  of  satisfaction,  and  that  satisfaction  can  only 
arise  where  the  person  who  makes  the  payment  is  him- 
self the  party  bound  to  pay,  or  is  the  owner  of  the 
estate  charged  with  the  payment,  in  which  case,  the  pre- 
sumption against  double  portions  leads  to  the  inference 
that  the  party  intended,  by  such  payment,  to  discharge 
himself  or  his  estate  from  the  liability.  Suppose  the 
case  of  an  uncle,  settling  certain  sums  on  his  nephews, 
it  would  be  impossible  to  maintain,  that  their  father^ 
by  advancing  the  amounts,  without  any  understanding, 
would  become  entitled  to  stand  in  the  place  of  his 
children  under  the  settlement.  He  might,  of  course, 
contract  to  purchase  their  shares,  but  in  the  absence 
of  evidence  of  such  an  agreement,  it  would  be  impos- 
sible to  presume  one,  even  if  there  were  a  correspondence 
between  the'  sums.  Here  there  is  no  evidence  of  any 
intention  on  the  part  of  the  settlor  to  become  a  purchaser 
of  a  part'  of  his  daughters'  shares,  and  to  which  they 
were  absolutely  entitled,  independent  of  their  father. 
These  sums  constituted  no  debt  from  him,  and  were 
not  charged  on  any  property  of  his ;  and,  consequently, 
the  character  of  these  advances  must  depend  upon  what 
took  place  at  the  time.  The  burden  of  proof,  that  it 
was  a  purchase,  is  on  the  settlor's  executor,  and  no 
such  proof  has  been  offered. 


I  think,  therefore,  that  the  daughters  or  their  children 
are  entitled  to  retain  the  sums  advanced,  and  also  to 
receive  the  full  amount  of  their  shares  under  the  settle- 
ment. 
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HOPE  V.  HOPE. 

May  27. 

rilHIS  bill  was  filed  by  Mrs.  Hope,  by  a  next  friend,  Demurrer 
^      against  her  husband,  Mr.  JTo;^.  the^^n/" 

that  the  bill 
inyolved  quet- 

It  stated,  that  the  PiaintifT  was  a  native  of  France^  tionsoftoo 
and  was  married,  in  England^  to  the  Defendant,  who  nature  to 

was  a  native  of  England^  but  subsequently  to  the  mar-  decide  on  de- 

.        .     murrer. 

riage  the  Plaintiff  and  Defendant  became  domiciled  in      Xn  English 
France,  and   resided,    for  some   years,  on   the  Quai  gen^5|jan 
D^Orgay,  in  the  city  of  Paris,  where  their  five  children  French  lady 

wprp  hnrn  ""^  became 

were  Dorn.  domiciled  in 

France.    Dif- 
ferences arose 
That  disputes  had  arisen  between  them  in  1853,  and  between  them, 

and  thcv  en— 

that  the  Plaintiff  bad  commenced  proceedings  in  the  teredintoa 
Consistory  Court  in  England  against  the    Defendant  contract,  with- 

^  o  out  the  mter- 

for  a  divorce.  vention  of 

trustees,  to  put 
an  end  to 

That  their  two  sons,  being:  under  the  care   of  the  f^®"*-  „'*  ^,^ 

...  .  in  the  French 

Plaintiff,  in  France,  a  suit  was  instituted  in  this  Court,  language,  and 

in  the  name  of  the  children,  praying  that  the  Plaintiff  J'"  «ecuted 

'    r     J     &  .     "X  o*^®  party 

might  be  ordered  to  deliver  up  the  two  sons  to  their  in  France  and 

father,  and  upon  motion  in  that  suit,  the  Lord   Chan-  in  F^und 

eel  lor  f^nd  was  to  be 
performed 
partly  in  France  and  partly  in  England,  The  wife  filed  a  bill  for  specific  perform- 
ance against  her  husband,  to  which  he  demurred.  The  demurrer  was  overruled,  on 
the  ground  that  the  application  of  the  French  law  was  not,  upon  the  statements  in 
the  bill,  excluded,  ana  that  the  questions  of  international  law  were  too  difficult  to 
be  decided  on  demurrer. 

The  Court  will  not  decree  the  specific  performance  of  a  contract  unless  it  can  enforce 
the  whole ;  but  the  difficulty  seems  to  be  removed  where  the  part  which  it  is  impossible 
to  enforce  has  already  been  performed. 

VOL.  XXII.  A   A 
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1866.  cellor  had  ordered^  that  the  PlaintiflT  and  Defendant 
should  take  all  such  steps  as  might  be  necessary  and 
proper,  according  to  the  laws  of  France^  for  causing  the 
two  children  to  be  delivered  up  to  the  said  Adrain  John 
Hope,  from  which  order  the  Plaintiff  had  appealed  to 
the  House  of  Lords.  The  Court  of  First  Instance  in 
Paris,  in  December,  1864,  directed  the  order  of  the 
Lord  Chancellor  to  be  carried  into  execution,  and  the 
Plaintiff  appealed  also  from  that  order  to  the  Cour 
ImptriaL 

Before  the  appeals  had  been  heard,  a  compromise 
ivas  agreed  upon  between  the  Plaintiff  and  Defendant, 
the  terms  of  which  were  in  writing,  and  wpre  signed  by 
the  Plaintiff  in  Paris  and  the  Defendant  in  London. 

The  agreement  was  in  the  French  language,  and  was 
made  between  the  Defendant  of  the  one  part,  and  the 
Plaintiff  ol  the  other,  and  the  following  is  a  translation 
of  such  agreement : — "  By  a  judgment  delivered  by  the 
Civil  Tribunal  of  the  Seine,  dated  the  27th  of  December, 
1854,  it  was  declared,  that  there  should  be  executed  in 
France  a  judgment  of  the  Lord  Chancellor  oi  England, 
which  ordered  that  Mrs.  Hope  should  be  bound  to  de- 
liver up  to  Mr.  Hope  the  two  sons,  issue  of  their  mar- 
riage, Messrs.  Adrian  Elias  and  Jean  Henry  Hope, 

"  Mrs.  Hope  has  appealed  against  this  order,  but,  for 
the  purpose  of  putting  an  end  to  these  painful  proceed- 
ings, the  following  terms  have  been  entered  into  by  the 
parties : — 

"  1.  Mrs.  Hope  will  immediately  deliver  up  to  Mr. 
Hope,  ^v,  Adrian  Elias  Hope  ;  Mr.  Jean  Henry  Hope 
will  remain  under  the  care  of  his  mother. 

"  2.  Mrs. 
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''2,  Mrs.  JTope  will  abandon  her  suit  for  a  divorce,        1866. 
instituted  against  Mr.  Hope  in  the  English  Courts,  and 
For  that  purpose,  she   binds  herself  to  sign,  without 
delay,  all  such  deeds  and  documents  as  may  be  re- 
cjuired. 

*^  3.  Mrs.  Hope  undertakes  not  to  oppose  the  suit 
for  a- divorce,  instituted  against  her  by  Mr.jBTop^  in  the 
English  Courts,  but,  on  the  contrary,  to  facilitate  the 
obtaining  such  divorce.  It  is  well  understood,  that 
IVIrs.  Hope  shall  be  able  to  see  her  children,  to  write  to 
them  and  receive  letters  from  them. 

"  4.  Mr.  Hope  agrees  to  pay  in  France^   to   Mrs.. 
Hope^  the  annual  sum  of  75,000  francs, — in  accordance 
"with  the  decision  of  the  Ecclesiastical  Court,  and  to 
commence  from  the  day  it  shall  cease,  to  be  paid, — pay- 
able quarterly  and  in  advance. 

''  5.  Mr.  Hope  undertakes  to  pay,  1st,  the  expenses 
incurred  in  England^  for  Mrs.  Hope;  and  2ndly,  Mrs. 
Hope*8  debts  in  France^  but  on  condition  that  such 
debts  shall  not  exceed  the  sum  of  60,000  francs.  These 
payments  to  be  made  by  the  hands  of  Mr.  Hopes 
agent. 

"  6.  With  regard  to  any  accounts  that  may  be  un- 
settled between  Mr.  and  Mrs.  Hopey  as  well  as  the 
handing  over  to  Mrs.  Hope  of  any  articles  that  may 
belong  to  her,  the  parties  agree  to  leave  the  matter  to 
be  settled  by  Messrs.  Paillet  and  Duvergier,  whose 
decision  shall  be  final. 

"  Executed  in  duplicate  by  the  parties,  for  IV^.  Hope, 
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executed  on  the  part  of  Mr.  Hope^  in  England^  and  it        1856. 
would  be  extremely  difficulty  upon  these  averments,  to 
sustain  the  proposition,  that  it  is  to  be  treated  as  a 
French  agreement.     But  if  it  were  really  a  French  con-        Hopb. 
tracty  the  bill  would  be  defective  in  not  having  stated 
its  effect  according  to  the  law  of  France. 

[The  Master  of  the  Rolls.  I  think  it  would  be 
difficult  upon  the  facts  alleged  in  the  bill  to  say,  that 
the  effect  of  the  French  law  upon  this  agreement  be- 
tween the  husband  and  wife  must  necessarily  be  ex- 
cluded. This  bill  alleges  that  they  became  domiciled 
in  France;  that  the  agreement  was  in  the  French  lan- 
guage ;  that  one  part  of  the  consideration  for  the  agree- 
ment was  the  abandonment  of  the  French  suit,  and  a 
most  material  part  of  it  was  to  be  performed  in  Paris, 
and  which,  according  to  this  bill,  has  been  already  per- 
formed, namely,  the  delivery  up  of  the  children.] 

There  is  no  allegation  on  the  pleadings  that  this  is  a 
French  contract,  nor  are  the  facts  stated  in  the  bill 
sufficient  to  make  it  a  French  contract  If  anything 
special  in  the  law  of  France  be  the  foundation  of  the 
Plaintiff's  equity,  it  ought  to  have  been  distinctly  al- 
leged; for  if  a  party  relies  on  foreign  law  to  give  validity 
to  or  to  interpret  any  documents,  he  must  allege  that 
law  as  a  fact,  and  prove  it  as  any  other  fact.  But  here 
there  is  no  allegation  that  this  document  ought  to  be 
construed  according  to  the  French  law,  nor  is  there  any 
allegation  as  to  what  the  French  law  is  upon  the  sub- 
ject. Some  things  were  to  be  done  in  Paris  and  some 
in  England.  Mrs.  Hope  was  to  abandon  her  suit  for  a 
divorce  in  the  English  Courts,  and  was  to  facilitate  the 
husband's  suit  for  a  divorce  here ;  the  Plaintiff  also 
alleges  that  one,  at  least,  of  the  parties  executed  the 
contract  in  England;  th^se  facts  make  \t  prima  facie  an 

English 
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1856.  English  coDtract.  The  lex  loci  contractus  always  governs 
the  contract^  unless  that  rule  be  varied  by  the  circum- 
stance that  the  contract  is  made  in  one  placei  but  is 
to  be  performed  in  another ;  there  the  contract  may 
be  governed  by  the  law  of  the  place  where  it  is  to  be 
performed.  But  that  rule  has  never  been  applied,  and 
cannot  be  applied  to  a  contract  which  contains  various 
terms,  some  of  which  are  to  be  performed  in  one  place 
and  some  in  another ;  consequently,  this  contract  must 
be  construed  as  an  English  contract,  and  taking  it  as  an 
English  contract,  it  is  bad  on  several  distinct  grounds. 

This  Court  has  never  been  asked  specifically  to  per- 
form any  such  a  contract  as  that  alleged  by  the  present 
bill,  which  is  one  which  cannot  be  enforced.  In  the 
first  place,  it  is  made  between  parties,  who,  being  hus- 
band and  wife,  are  incapable  of  contracting  directly 
with  each  other.  Secondly,  there  is  a  total  absence  of 
consideration  on  the  part  of  the  Plaintiff  necessary  to 
support  an  executory  contract.  Thirdly,  parts  of  it  are 
contrary  to  law  and  public  policy,  and  cannot  be  en- 
forced ;  and  lastly,  as  there  are  parts  which  the  Court 
will  not  decree  to  be  specifically  performed,  and  the 
agreement  being  such,  that  it  cannot  be  enforced  in  its 
integrity,  it  cannot  be  specifically  performed  partially. 

First,  there  is  no  valid  contract.  The  law  upon  the 
subject  of  deeds  and  agreements  for  a  separation  be- 
tween husband  and  wife  is  this : — the  Court  considers 
that  these  documents,  if  entered  into  between  competent 
parties  and  for  a  sufficient  consideration,  and  in  such 
a  manner  as  to  constitute  a  binding  contract,  may  be 
the  subject  of  specffic  performance ;  they  stand  exactly 
on  the  same  footing  as  any  other  voluntary  deeds,  ex- 
ecuted and  executory,  and  will  receive  precisely  the 
same  degree  of  assistance.     But  in  every  case  in  wliich 

this 


CASES  IN  CHANCERY.  367 

this  Court  decrees  the  specific  performance  of  an  exe-  1856. 
cutory  instrument,  there  must  be  a  valid  contract  entered 
into  between  parties  capable  of  contracting,  and  a  good 
and  valuable  consideration  for  that  contract.  The  con- 
tract here  alleged  is  at  variance  with  both  these  con- 
ditions; first  of  ally  is  there  any  contract  between 
parties  capable  of  contracting?  There  is  none.  It  is 
a  contract  between  husband  and  wife,  without  the  in- 
tervention of  any  third  party,  who  can  be  taken  to 
have  been  the  contracting  medium  for  the  performance 
of  the  agreement  on  the  part  of  the  feme  covert.  It  is 
perfectly  clear,  that  in  England  there  must  be  the  inter- 
vention of  a  third  party,  in  order  to  produce  a  valid 
contract,  inasmuch  as  between  the  husband  and  wife 
alone  (unless  the  wife  has  a  separate  estate,  which  is 
made  the  basis  of  her  contract),  there  is,  on  the  part  of 
the  wife,  an  absolute  incapacity  to  contract  with  any  one, 
and  therefore  in  all  cases  in  which  the  Court  has  spe- 
cifically performed  agreements  in  the  nature  of  separa- 
tion deeds,  there  have  been,  besides  the  husband  and 
wife,  other  persons,  who,  as  trustees,  contract  on  the 
part  of  the  wife,  and,  on  the  other  hand,  take  covenants 
from  the  husband  for  her  benefit. 

Secondly,  there  is  a  total  absence  of  the  necessary 
consideration  for  the  contract.  No  stipulation  on  the 
part  of  the  Plaintiff  is  binding  on  her.  As  to  her 
agreement  to  abandon  the  legal  proceedings  instituted 
by  her,  she,  no  doubt,  is  capable  of  abandoning  the 
suit  for  a  divorce,  but  she  is  incapable  of  binding  her- 
self to  do  so,  or  not  to  sue  again  or  not  to  obtain  a 
divorce.  It  is,  therefore,  perfectly  clear  that  no  consi- 
deration can  flow  from  a  wife  to  a  husband,  by  means 
of  the  promise  to  abandon  suits  instituted  by  her,  inas- 
much as  she  is  not  capable  of  contracting  with  her 
husbandi  and    is  not    bound   by  any   such   promise. 

Again, 


Hope 
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1856.  '^g&>"}  ^h^s  bill  shews  that  the  Lord  Chancellor  made 
an  adverse  order  on  Mr.  and  Mrs.  Hope  in  the  suit  of 
their  children,  and  which  was  necessarily  made  for  the 

Hope.  interests  of  the  children  alone.  That  litigation  cannot 
by  possibility  be  made  a  consideration  for  a  compromise 
as  between  Mr.  and  Mrs.  Hope^  for  both  of  them  are 
equally  bound  to  obey  the  order* 

Thirdly,  this  Court  never  enforces  an  agreement 
which  is  contrary  to  the  law,  or  is  repugnant  to  public 
policy,  and  this  agreement  comes  within  that  principle. 
By  the  first  article  the  husband  and  wife,  who  are 
bound  by  the  order  of  this  Court,  as  to  the  custody  of 
their  sons,  contract  between  themselves  to  disobey  it, 
and  to  divide  the  two  sons,  so  as  to  place  them  in  a 
custody  diSierent  to  that  which  the  Lord  Chancellor  has 
ordered.  This  article  of  the  agreement  is  therefore 
diametrically  contrary  to  the  duty  and  obligation  im- 
posed on  the  parties  by  the  existing  order  of  the  Lord 
Chancellor.  Next,  Mrs.  Hope  agrees  to  abandon  her 
suit  for  a  divorce,  instituted  against  Mr.  Hope  in  the 
English  Courts,  and  for  that  purpose,  she  binds  herself 
to  sign,  without  delay,  all  such  deeds  and  documents 
as  may  be  required.  By  the  third,  Mrs.  Hope  under- 
takes not  to  oppose  the  suit  for  a  divorce,  instituted 
against  her  by  Mr.  Hope^  in  the  English  Courts,  but, 
on  the  contrary,  to  facilitate  the  obtaining  such  divorce. 
Now,  no  one  can  doubt  that  the  object  of  obtaining  a 
divorce  in  the  Ecclesiastical  Court  in  such  a  case,  is  to 
be  able  to  go  to  Parliament  to  obtain  a  divorce  a  mii- 
culo  matrimonii.  The  House  of  Lords,  in  such  cases, 
requires  to  be  satisfied  that  there  is  no  collusion  in  the 
proceeding  in  the  Ecclesiastical  Court,  and  if  these 
documents  were  before  it,  the  divorce  bill  would  be  at 
once  rejected.  Any  collusive  agreement  between  hus- 
band and  wife,  for  the  purpose  of  obtaining  a  divorce, 

is 
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18  an  agreement  opposed  to  the  policy  of  the  law  and  id        1856. 

a  fraud  on  the  law,  and  even  if  a  divorce  were  obtained 

by  means  of  or  in  consequence  of  any  such  agreement* 

^he  proof  of  that  collusion,  in  any  other  collateral  pro- 

oeedingy  would  absolutely  invalidate   the  sentence   of 

divorce  itself.     That  was  decided  in  the   Duchess  of 

^ingstotCs  Case  (a),  and  in  Harrison  v.  The  Mayor,  &c. 

of  Southampton  (b),  and  other  cases.     If,  therefore,  this 

Oourt  were  to  compel  these  parties  to  execute  a  deed 

containing  such   a  stipulation,    it  would    be   directly 

opposed  to  the  policy  and  spirit  of  the  law.    This  is 

a  collusive  contract  between  the  parties,  to  obtain  from 

a  Court  of  competent  jurisdiction  a  judgment  for  which 

there  is  in  fact  no  sufficient  ground.     Besides  this,  the 

bill  alleges  that  the  Ecclesiastical  Court  has  dismissed 

the  proceedings  and  so  refused  the  divorce,  and  there 

being  no  allegation  to  the  contrary,  it  must  be  taken  as 

the  admitted  truth,  that  there  was  no  ground   for  a 

divorce. 

Fourthly,  this  being  a  suit  for  the  specific  perform- 
ance of  a  contract,  the  question  is,  whether  it  be  pos- 
sible for  the  Court  to  decree  specific  performance  of  the 
whole  of  it,  for  if  any  part  of  the  contract  be  opposed 
to  the  policy  of  the  law,  or  of  such  a  nature  that  it 
cannot  be  enforced,  this  Court  will  refuse  to  interfere 
by  executing  ttte  agreement  in  part  only.  The  present 
contract  (as  has  been  already  shewn)  contains  provisions 
contrary  to  public  policy,  and  besides  it  contains  stipu- 
lations which  this  Court  cannot  enforce  or  order  to  be 
performed.  How  can  it  restrain  or  interfere  with  the 
proceedings  in  the  Ecclesiastical  Court.  By  the  second 
and  third  articles  of  the  contract,  Mrs.  Hope  contracted 

to 

# 

(a)  20  State  TriaU,  p.  355;  2  (6)  4  Dc  G.,  M.  if  G.  137. 

SmUk'i  Lead.  Ca».  424. 
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1856.  to  abandon  her  suit  for  a  divorce;  can  the  Court  en* 
force  that  contract  on  the  part  of  Mrs.  Hcpe?  In  the 
third  article,  she  undertakes  not  to  oppose  but  to  faci- 

HoPB.  litate  the  divorce  of  Mr.  Hope.  How  can  the  Court 
interpose  and  enforce  that  term  of  the  contract  as 
against  Mr.  Hope?  Lord  St.  Leonards  said,  that  he 
would  not  enforce  a  contract  against  one  paKy,  unless 
he  saw  his  way  to  enforce  it  against  the  other.  In 
Oervais  v.  Edwards  (a),  it  was  held,  that  this  Court 
will  not  interfere  to  compel  the  specific  performance  of 
an  agreement,  unless  it  can  itself  execute  the  whole 
contract  in  the  terms  specifically  agreed  upon.  The 
authority  of  Wikon  v.  Wilson  (b)  seems  to  have  been 
since  doubted  in  the  House  of  Lords  by  two  noble 
lords,  who  were  not  present  at  the  delivery  of  that 
judgment.  The  Vice-Chancellor's  decree  extended  to 
an  injunction  against  the  husband  taking  any  proceed- 
ings in  the  Ecclesiastical  Court  for  restitution  of  con- 
jugal rights. 

[The  Solicitor-GeneraL  That  was  not  so;  having  a 
most  intimate  knowledge  of  that  case  from  having  been 
in  it,  I  can  say,  that  the  injunction  was  obtained  on  a 
very  different  ground  from  that.  The  husband  was  pro- 
ceeding in  the  Ecclesiastical  Court  to  compel  his  wife 
to  prosecute  her  suit  for  nullity  of  marriage,  which,  if 
he  could  have  been  allowed  to  have  done,  he  would 
have  compelled  her  to  annul  the  very  agreement  he  had 
entered  into,  and  which  provided  that  no  proceedings 
in  the  Ecclesiastical  Courts  should  be  taken,  and  there- 
fore this  Court  said,  *'  There  being  a  suit  here  to  enforce 
that  agreement,  you  shall  not  be  permitted  to  compel 
your  wife  to  go  on  with  a  proceeding  which  will  have 

the  effect  of  destroying  that  agreement."] 

With 

(o)  2  Dr,  4-  War,  80.  (6)  I   H,  of  L.  Coi.  538;  $ 

H.  of  L.  Cm.  40. 
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With  respect  to  the  claim  of  the  Plaintiff  of  access 
her  children,  that  is  provided  for  by  the  order  in  the 
C3tber  suit,  which  the  Plaintiff  may  enforce. 

Sarrison  v.  The  Mayor,   &c.  of  Souilmmpton  (a) ; 

Jlitzer  V.  FUzer  (A) ;  Guth  v.  Guth  (c) ;  Lord  St.  John 

'w.   Lady  St.  John  (d) ;   The  Earl  of  Westmeath  t.  The 

^3ountess  of  Westmeath  (e) ;   Worrall  v.  Jacob  (/) ;  EU 

'moor thy  \.  £ird(g);  Wilson  v.  Wilson  (h);  Sanders  v. 

^Jiodtoay  (i) ;  Hills  v.  Croll{k)\   Lumley  v,  Wagner  {I)  \ 

^rervais  y.  Edwards  (m) ;  2  Roper,  Hush,  and  Wife  (n) ; 

Jodrell  V.  Jodrell{o\  were  cited. 

The  Solicitor- General  (Sir  R.  Bethell)  and  Mr.  T.  H. 
Terrell  were  not  called  on  to  support  the  bill. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  I  must  overrule  this  demurrer. 
I  do  not  mean  to  express  any  opinion  upon  the  merits 
of  the  case ;  all  I  mean  to  observe  upon  are  the  facts 
stated  in  the  bill. 

The  general  state  of  the  case,  as  it  appears  upon  this 
bill,  is  this : — Mr.  Hope^  an  English  gentleman,  married 
Mrs.  Hope^  a  French  lady.  They  resided  in  Paris,  and 
bad  five  children.  Differences  arose  between  them,  in 
consequence  of  which  proceedings  were  instituted,  both 
with  regard  to  the  marriage  and  with  respect  to  the 

custody 

(a)  4  De  G.,  M.  4*  G.  137.  H.o/L.  Cos.  40. 

(h)  2  Atk.  511.  (0  16  Beav.  207. 

(c)  3  Bro.  C.  C.  614.  (k)  2  PhilL  60. 

((/)  11  Fes.  526.  (/)  1  De  G.,  M,  ^  G.  604. 

(e)  Jac.  126.  (m)  2  Dru.  Sf  War,  80. 

(J)  3  Mer.  268.  (n)  Page  295  (2nd  edit.). 

ig)  2  Sim,  4*  Stu,  372.  (o)  14  Beav,  397. 
(A)  1  H.  f^  L.  Cos.  538;    5 
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1856.  custody  of  the  children.  Respecting  the  custody  of 
the  children^  the  Lord  Chancellor  ordered  them  to  be 
delivered  up  to  the  father.    The  children  were  at  that 

HoPB.  time  in  Paris,  in  the  care  of  the  mother,  and  it  was 
therefore  impossible  to  enforce  the  order  of  the  Lord 
Chancellor,  except  by  means  of  the  instrumentality  of 
the  French  Court  upon  that  subject.  Steps  were  ac- 
cordingly taken  to  get  the  French  Court  to  enforce  the 
order  of  the  English  Court,  thereupon  there  being  an 
appeal  upon  that  subject,  the  husband  and  wife  entered 
into  a  contract  to  settle  all  their  difTerences.  This  con- 
tract, which  is  set  out  in  the  bill,  was  in  the  French 
language,  it  was  executed  by  Mr.  Hope,  in  London, 
and  by  Mrs.  Hope,  in  Paris,  in  March,  1855,  and  if 
carried  into  effect,  it  would  put  an  end  to  all  disputes 
between  them  for  the  future. 

The  first  thing  I  have  to  consider  is  this,  whether,  in 
that  state  of  things,  assuming  the  principle  of  this  Court 
to  be  that  on  demurrer  you  must  take  everything  most 
strongly  against  the  pleader,  the  pleader  must  be  held 
to  have  excluded  all  foreign  law  on  the  subject.  I  am 
of  opinion  that  he  has  not,  and  that  it  is  possible  that 
he  may  be  entitled  to  shew,  at  the  hearing,  that  this 
contract  is  not  executory  in  this  sense,  that  it  is  to  be 
followed  by  any  deed  hereafter  to  be  executed  ;  and  that 
it  is  by  itself  in  the  nature  of  a  deed  by  specialty,  as 
much  as  if  it  were  under  seal ;  and  that  the  foreign 
Courts  would  carry  that  into  efiect  as  it  stands,  treating 
it  exactly  in  the  same  manner  as  we  should  treat  it  if 
it  were  an  actual  deed.  Upon  these  pleadings,  taking 
them  as  strongly  as  they  can  be  taken  against  the 
Plaintiff,  I  see  nothing  to  exclude  the  contention  that 
there  is  a  perfectly  good  consideration  for  this  deed 
according  to  the  French  law.  It  is  true,  that,  accord- 
ing to  the  English  law,  it  may  be  necessary  to  have  a 

trustee 
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trustee  interposed  to  coTenant  for  the  purpose  of  indem-  1856. 
ing  the  husband  against  the  wife's  debts,  but  I  see 
othing  to  shew  me  that  the  Plaintiff  may  not  be  at 
liberty  to  satisfy  the  Court,  that  in  France^  upon  a  Hope. 
^leparation  under  a  deed  of  this  description,  the  indem- 
siity  to  the  husband  would  be  complete ;  and  that  the 
<:reditor8  of  the  wife  would  not  be  able  in  France  or  in  ' 

..England  to  sue  the  husband  for  any  debts  contracted 
ly  her.     If  that  be  so,  the  interposition  of  a  trustee 
^^RTOuld  not  be   necessary.     I  do  not  mean  to  express 
«ny  opinion  upon  this  point,  except  to  say,  that  this 
^iew  of  their  rights  under  the  contract  does  not  appear 
to  me  to  be  excluded.    Judging  of  it  from  the  state- 
ments contained  in  this  bill,  it  appears  to  me  to  bte 
a   question  which   might  properly   be  argued   at  the 
bearing  of  this  cause,  and  one  too  difficult  to  be  de- 
cided  upon  demurrer,  upon   the   present  allegations, 
whether  the  contract  is  to  be  controlled  by  the  French 
law  or  by  the  English  law,  having  regard  to  the  equal 
balance  which  there  is  of   the  matters  being  partly 
French  and  partly  English,  one  part  being  French  and 
the  other  part  being   English,  and  the  contract  being 
executed  by  one  party  in  Paris  and  by  the  other  party 
in  London.     This  point  I  should  not  be  disposed  to 
decide  upon  demurrer,  but  think  that  it  ought  to  receive 
grave  consideration  after  the  facts  have  been  properly 
ascertained,  and  when  it  is  decided  by  the  law  of  which 
country  this  contract  is  to  be  governed. 

But,  assuming  it  to  be  entirely  an  English  contract, 
I  fiilly  admit  the  doctrine  which  is  stated,  that  the 
Court  will  not  enforce  a  contract  in  part,  unless  it  can 
enforce  the  whole,  and  I  also  admit  that  there  is  much  of 
this  contract  which  could  not  be  enforced.  For  instance, 
it  would  have  been  impossible  for  this  Court  to  have 
enforced  the  delivery  up  of  the  child  to  Mr.  Hape^  the 

child 
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1866.  child  being  abroad.  It  is  true,  if  it  had  been  in  this 
country,  this  Court  niight  have  been  able  to  do  so. 
Again,  it  could  not  enforce  that  part  of  it  by  which  Mrs. 
Hope  undertakes  not  to  oppose  the  divorce  suit  adversely 
in  the  English  Courts,  and  to  do  everything  to  facilitate 
such  divorce.  But  agreeing  to  all  those  propositions, 
and  particularly  to  the  decision  of  Hills  v.  Crolls{a\ 
and  those  other  cases  oF  which  [  think  the  case  of  Mr. 
Price^s  Reports  (6)  was  the  original  instance,  that  this 
Court  will  not  enforce  one  part  of  a  contract  where  it 
finds  itself  unable  to  enforce  the  other  part  of  it, 
the  case  is  very  different,  where  that  part  of  the  con- 
tract which  this  Court  cannot  enforce  has  been  already 
performed  by  the  party  on  whom  that  duty  lay.  In 
Mr.  Prices  case  he  had  entered  into  a  contract  with 
a  bookseller  to  compose  and  write  the  Reports  of 
cases  in  the  Court  of  Exchequer  in  consideration  of  a 
certain  price  to  be  paid  by  the  bookseller.  The  Court 
would  not  enforce  that  cpntract  against  Mr.  Price, 
saying  **  how  can  we  do  it,  and  by  what  means  can  we 
make  him  write  a  report  of  any  case  ?"  Hills  v.  CroUs 
was  a  similar  case  :  there  Mr.  CrollSy  being  a  chemist  of 
some  skill,  had  entered  into  an  agreement  with  the 
Plaintiff  as  to  the  supply  of  certain  chemical  articles, 
and  the  Court  said  we  cannot  enforce  the  agreement, 
the  Court  has  no  such  power.  But,  assume  that  Mr. 
Price  had  written  and  delivered  his  report,  and  done  all 
that  the  contract  required  on  his  part,  would  the  Court 
have  allowed  the  bookseller  to  say  that  he  would  not 
perform  his  part  of  the  contract,  .because  Mr.  Price 
could  not  have  been  compelled  to  perform  his?  Cer- 
tainly not;  the  case  stands  upon  very  different  groands^ 
and  still  more  so  when  the  things  to  be  performed  are 

of 

(•)  2  FkOL  6a  (6)  Clarkt  v.  Prkt,  2  WiUtm,  C.  C.  157. 
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of  such  character,  that  if  completed  it  is  impossible  to        1856. 
restore  the  parties  to  the  same  situation  they 'were  in 
before.     I    will   illustrate  generally  what   I  mean  by 
putting  this  rase  : — Suppose  a  man  enters  into  a  con- 
tract to   sell  a  house  to  another  and  to  give  him  a 
good   title,  and  that  thereupon  the   purchaser  enters 
into  possession  of  the  house  before  the  completion  of  the 
coDtracti  and  that  the  vendor,  having  filed  a  bill  for 
specific   performance  of  the   contract,  the    purchaser 
saySy  **  I  am  perfectly  willing  to  perform   it,  but  you 
cannot  make  a  good  title."     If  no  good  title  can  be 
made,  does  the  Court  allow  the  purchaser  to  keep  pos- 
seesion  of  the  house  without  payment  of  the  purchase- 
money  ?    At  one  time  it  was  thought  that  the  Coui^t 
could  give   the  vendor  no   relief;    but   I   agree  with 
Sir  Johu  Leach,  who  held,  that  if  a  good  title  cannot 
be   made,  the  purchaser  is  not  at  liberty  to  keep  the 
^ing  sold,  but  must  deliver  up  and  account  for  the 
(Property  during  his  possession,  if  the  vendor  cannot 
I3r»ake  a  good  title. 

I   refer  to  that  for  this  purpose: —upon  the  allega- 
'^ioDS  in  this  bill,  assuming  them  to  be  true,  on  which 
f  course  I  express  no  opinion  whatever,  Mr.   Hope 
not  stand  in  a  very  favourable  position,  for  he 
lias  gained  every  possible  benefit  he  could  under  the 
^!ontract,  and  yet  he  refuses  to  perform  his  part  of  it. 
T*his  Court,  therefore,  would  not  look  very  favourably 
on  his  case  if  the  facts  were  proved  at  the  hearing  to 
be  such  as  are  her^  stated.     The  case  would  be  very 
analogous  to  that  of  a  man  who  had  taken  possession 
of  a  house  to  which  no  good  title  could  be  made,  who 
said,  '*  I  will  pay  you  the  purchase-money  when  you 
give  me  a  good  title,"  which,  as  no  good  title  could 
ever  be  made,  would  amount  to  this,  **  I  have  got  the 
house,  and  intend  to  keep  it  without  paying  the  pur- 
chase-money." 


Hope 
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1866.  chase-money."  Supposing  a  demurrer  were  put  in  to  a 
bill  stating  a  case  of  that  description,  and  praying  for 
specific  performance,  and  it  appeared  upon  the  bill  that 

HopB.  the  contract  could  not  be  executed  by  the  PlaiutifT,  the 
Court  might  be  compelled  to  allow  the  demurrer,  bat  I 
apprehend  that  in  such  a  case  it  would  gire  the  Plain- 
tiff leave  to  amend,  with  a  view  of  enabling  the  Plain- 
tiff to  raise  the  alternative,  viz.  that  the  Defendant 
was  bound  to  replace  the  Plaintiff  in  the  same  situa- 
tion as  he  was  in  before  the  contract,  and  either  to 
restore  the  possession,  or  pay  him  an  equivalent. 

I  merely  throw  out  these  considerations  to  shew 
the  view  I  take  of  the  facts  here  stated.  I  do  not 
mean  to  express  any  opinion  upon  the  case,  except  to 
say,  that  it  is  not  shewn  upon  the  allegations  in  this 
bill  that  the  Plaintiff  may  not  be  entitled  to  some  relief 
at  the  hearing  of  the  cause,  and  that  being  so,  I  am  of 
opinion  that  I  ought  not  to  allow  the  demurrer ;  and  also 
if  I  went  further,  it  appears  to  me  that  there  is  a  graver 
and  more  important  question  to  be  determined  in  this 
case  than  I  could  properly  determine  upon  demurrer, 
and  which  ought  properly  to  be  determined  at  the 
hearing  of  the  cause. 

Demurrer  overruled. 


Note — Upon  appeal  before  the  Lords  Justices,  the  16th  of  J«^, 
1856,  the  Plaintiff  desired  leave  to  amend  the  bill,  whereupon  the 
demuner  was  allowed,  without  prejudice  to  any  question  in  the  causey 
and  liberty  was  given  to  the  Plaintiff  to  amend  her  bill.  The  bill  was 
aceordtngly  amended,  and  the  Defendant  again  demurred.  The  de^ 
murrer  was  heard  by  the  Lords  Justices  on  the  16th  of  Fe6rtuiry,  1857. 
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The  OFFICIAL  MANAGERS  of  the  NEWCASTLE 
&c.  BANKING  COMPANY  r.  HYMERS. 

May  23. 

rriHE  testator  died  in  1844,  possessed  of  100  shares  Payments  to 
-*■     in  the  above  company.     By  his  will,  he  gave  a  aTJeMo  the 
number  of  legacies,  and  the  residue  to  Mary  Cowan;  claims  of cre- 
and  he  appointed  Hymers  and   Carr  executors.      The  ^^  jg^j  1,^/ 
executors  retained  the  shares  and  received  six  dividends  ariicnatihe 

time  of  such 

on  them.     In  1847,  they  took  some  steps  to  sell  them,  payment, 
but  were  dissuaded  by  the  family  from  proceeding  in  ^^^['^^^^ 
the  sale,  on  account  of  the  loss  of  income  which  it  would  held  shares  in 
occasion.  The  bank  got  into  difficulties,  and  in  •/ani/ary,  company^and 
1853,  an  order  was  made  to  wind  it  up.    In  June^  1853,  nine  years 

11  111  •  A     r  *i.     *^^^r  ^^*  death 

a  call  was  made,  and  the  executors,  m  respect  ot  the  ^i^^  y^^^y^  ^q, 
testator's  shares,  were  ordered  to  pay  1,836/.  out  of  his  ^o""^  "P/"^ 

.  .         ,      T»,   .       a  call  made,  it 

assets.     The  amount  not  having  been  paid,  the  Plam-  was  held,  that 
tiffs  filed  a  creditors'  suit  for  the  administration  of  the  ^^^"^.^0 

legatees  in  the 

real  and  personal  estate  of  the  testator,  and  a  decree  meantime 

J     -      ,  ,  .        ^,  ^  could  not  be 

was  made  for  takmg  the  accounts.  allowed  to  the 

executors  as 
against  the 

Thirty-six  items  of  payments  made  by  the  executors  official  ma- 

anterior  to  1853,  on  account  of  legacies,  annuities,  in-  nagenn  re- 

'  ^  .  "P^ct  of  the 

terest  and  of  residue,  were  disallowed  by  the  Chief  Clerk,  call. 

as  was  also  a  sum  of  520/.  paid  in  April,  1853,  to  Mary  ^,^^1^^"^^ 

Cowan,  to  compromise  a  suit  instituted  by  her  in  respect  under  a  decree 

.  in  a  legatees* 

of  the  residue.  suit,  cannot  be 

allowed,  as 
,  against  cre- 

Carr  also  stated,   that   in   1847,  Robert    Cowan,  a  ditors,  if 

legatee  of  1,000/.,  instituted  a  suit  against  the  executors,  "^^^^  "^he^a"- 

and  at  the  hearing  in  1 849  a  decree  was  made  to  trans-  counts  taken, 

fer  to  him  a  mortgage  for  450/.,  part  of  the  assets,  and  to  ^^  ^      ^ 

pay  him  584/.,  which  was  done.     The  executors  sought  admission  of 
'    -^  ®,     asseU. 

VOL.  XXII.  fi  B  to 


368 


CASES  IN  CHANCERY. 


1856. 


The 

Official 

Managers 

of  The 

Newcastle, 

&c. 

Banking 

Company 

V. 

Hyuerb. 


to  be  allowed  1,000/.,  the  amount  of  Robert  Cowaris 
legacy,  thus  paid  under  the  decree  of  the  Court;  but  it 
did  not  appear  that  any  accounts  had  been  directed,  and 
it  was  therefore  considered,  by  the  Court,  that  the  order 
roust  have  been  made  as  on  an  admission  of  assets* 

Mr.  -R.  Palmer  and  Mr.  Ilaig  for  the  Plaintiffs. 

Mr.  Rovpell  and  Mr.  CracknaU  for  the  Defendant 
Carr,  and  Mr.  J,  H.  Palmer  for  the  Defendant 
Hymers.  The  question  is,  whether  executors  are  entitled 
to  be  allowed  in  their  accounts,  as  against  the  Plaintiff, 
the  official  manager,  payments  bonajide  made  by  them 
to  legatees,  at  a  time  when  there  was  no  debt  due 
from  the  testator's  estate,  and  before  the  present  claim 
had  any  existence.  We  submit,  that,  on  the  result  of 
the  authorities,  they  are  so  entitled. 

The  question,  whether  executors  are  entitled  to  be 
allowed  payments  made  to  legatees,  as  against  persons 
claiming  a  debt  against  their  testator's  estate,  which 
was  contingent  when  those  payments  were  made,  but  be- 
came afterwards  payable,  is  treated  as  unsettled  by  Mr. 
Justice  Williams  (a).  The  only  decision  on  the  ques- 
tion is  against  the  liability  of  executors,  and  the  other 
cases,  when  examined,  will  be  found  not  to  be  authori- 
ties on  the  point. 

In  Nector  v.  Gennet{b),  payment  of  a  legacy  was 
resisted  by  executors,  on  the  ground  that  their  testator 
had  given  a  bond  for  a  sum  sufficient  to  exhaust  the 
assets,  and  that  they  were,  or  might  become,  under 
a  liability  in  respect  of  that  bond.  The  contest  in 
that  case  really  was,  whether  the  bond  had  or  not  been 

forfeited 

(a)  2  Wmt.  Ejcors,  1150  (4th  edit).  (b)  1  Crokey  46& 
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forfeited  (the  Court  holding  that  it  had  not),  for  it  was 
admitted  by  the  Counsel  for  the  executors  and  by  the 
Coorty  that  if  the  bond  had  not  been  forfeited,  its 
existence  was  no  answer  to  the  claim  of  the  legatees, 
Lord  Coke  saying,  **  The  difference  is,  when  the  obliga- 
tion iis  for  the  payment  of  a  lesser  sum  at  a  day  to 
come,  it  shall  be  a  good  plea  against  the  legatee  before 
the  day,  fdr  it  is  a  duty  maintenant  .which  is  in  the 
condition.  But  otherwise  it  is,  where  a  statute  or  obliga- 
tion is  for  the  performance  of  covenants  or  to  do  a  col* 
lateneil  thing ;  there,  until  it  be  forfeited,  it  is  not  any 
plea  against  a  legatee,  for  perad venture  it  never  shall 
be  forfeited,  and  may  lie  tn  perpetuum ;  and  by  such 
ineaiis  no  will  should  be  performed."  This  principle 
was  recognized  and  acted  on  by  Lord  Kenyan,  in  The 
Chelsea  Water-works  Company  v.  Cowper{a),  The 
question  was  raised,  but  not  decided,  in  the  recent  case 
of  Smith  V.  Day  (6),  where  one  point  was,  whether 
executors,  in  an  action  against  them  by  a  specialty 
creditor  of  their  testator,  could  give  evidence  of  pay- 
ments made  to  legatees,  under  a  plea  of  plene  adminis- 
travit.  The  Court  held,  that  they  had  in  hand  assets 
sufficient  to  answer  the  detDand,  and,  therefore,  that  their 
plea  was  not  proved  in  fact ;  but  if  the  law  had  been 
as  contended  for  by  the  Plaintiff,  there  could  have 
been  no  occasion  to  consider  that  question.  So,  in  Sim- 
mons V.  BollandHc),  the  question  was  considered  by 
Sir  W.  Orant  as  doubtful. 


1856. 
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Official 
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The  cdses  relied  upon  by  the  other  side  are  Hawkins 
V.  Day(d)  and  Norman  v.  £aldry{e).  The  first  case, 
when  examined,  will  be  found  to  be  no  authority  for 

the 


(fl)  1  Eap,  277. 

(6)  2  Mee,  ^  W.  684. 

(c)  3  Mer.  547. 


{d)  ]     Amb.    160;     2    Amb. 
(App.),  803. 
(e)  6  Sim.  621. 

B  b2 


370 


CASES  IN  CHANCERY. 


1856. 


The 

Official 

Managers 

of  The 

Nbwcastlb, 

&c. 

Banking 

Company 

V. 

HruBRs. 


the  general  principle,  and  that  for  two  reasons : — the  one, 
that  the  supposed  payments  of  legacies  were  made  too 
soon,  liOrd  Hardwicke  saying  (a),  **  It  would  be  strange 
to  say  that  legacies,  paid  immediately,  where  the  execu- 
tor has  a  year  allowed  him  for  that  purpose,  should  be 
good  against  creditors ;"  the  other,  that  it  appears  from 
the  schedules  to  the  Master's  report  in  that  case  (ft), 
that  the  legacies  disallowed  were  legacies  to  the  execu- 
tor and  his  wife,  retained  by  him,  and  therefore  still 
in  his  hands.  Norman  v.  Baldry  was  a  case  of  an 
actual  obligation  to  pay  a  definite  sum,  and  therefore 
falls  within  the  distinction  taken  in  Nector  v.  Sharpe, 
the  defence  of  the  executors  being,  not  that  the  debts 
or  liabilities  were  contingent,  but  that  they  had  not  any 
notice  of  the  bond  under  which  it  arose,  which,  as  is 
shewn  by  Knaichbull  v,  Fearnhead  (c)^  affords  no  de- 
fence. So,  Davis  V.  BlackwelUd),  was  decided  on 
the  ground  that  the  Defendants,  the  executors,  had  paid 
legacies  prematurely. 


A  similar  question,  in  principle,  has  been  sometimes 
raised  with  respect  to  payments  of  simple  contract 
debts  by  executors,  claims  by  specialty  having  after- 
wards become  payable ;  and  it  is  settled,  that  as  against 
such  specialty  creditors,  these  payments  ought  to  be 
allowed ;  Henderson  v.  Gilchrist  (e),  and  they  have  been 
allowed  in  this  case,  though,  in  the  regular  administration 
of  assets,  the  specialty  creditor  has  priority. 


2,  But  all  the  former  cases  were  cases  of  liabilities  of 
the  testator,  either  actual  or  contingent,  at  the  time  of  the 
payment  of  the  legacies  by  the  executors.     Here,  but 

for 


(a)  2  Amk  806. 
(i)  See  3  Mrriv.  558,  in  a  note 
to  Simmomt  t.  Boiimmd, 


(r)  3  M^l.  4  Cr.  122. 
(d)  9  Bmg,5. 
(0  22  Low  J.  (CA.)  970. 
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for  the  Winding-up  Acts,  the  liabih'ty  of  this  testator's 
estate  would  have  ceased  long  since.  The  remedies  of 
creditors  against  the  shareholders  of  joint-stock  banks 
are  governed  by  the  Banking  Act,  7  Geo,  4,  c.  46,  and 
after  three  years  from  the  death  of  a  shareholder,  his 
estate  ceases  to  be  liable  in  respect  of  his  shares,  both 
at  law  and  in  equity;  Barker  ^ .  Buttress  {a).  If  the 
Defendants,  in  the  present  case,  are  to  be  held  liable,  it 
is  by  means  of  an  «ar  post  facto  laWy  his  estate  being 
made  liable  wholly  by  the  Winding-up  Acts.  [The 
Master  of  the  Rolls.  Your  argument  goes  to  shew 
that  the  Defendants  ought  not  to  have  been  put  upon 
the  list  of  contributories,  but  which  you  cannot  now 
contest.] 
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3.  As  to  Robert  CowarCs  legacy,  that  was  paid  under 
the  decree  of  the  Court,  and  the  Defendants  ought  to 
be  protected  for  obeying  the  order  of  the  Court.  That 
they  did  not  put  the  testator's  estate  to  the  expense  of 
taking  the  usual  accounts,  ought  to  make  no  difference, 
for,  otherwise,  no  executors  could  safely  pay  a  legacy 
without  inflicting  that  expense  upon  the  estate.  Thomas 
V.  Montgomery  (6) ;  Musson  v.  May  (c) ;  Manning  v. 
Phelps  (d)y  were  also  cited. 

Mr.  Bates,  for  the  devisee  of  the  real  estate. 

The  Master  of  the  Rolls. 


This  case  has  been  argued  very  elaborately,  but  ever 
since  the  cases  of  Hawkins  v.  Bay  (e),  Knatchbull  v. 
Fearnhead  (/),  Simmons  v.  Bolland  (g),  it  has  always 

been 


(a)  7  Beav.  134. 
(6)  3  Ruts,  502. 
(r)  3  yet.  4-  B.  194. 
(d)  10  Exck.  59. 


(0  1  Amb.  160. 
(/)  3  Myl.SfCr.  122. 
(g)  3  3fer.  547. 
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been  held,  that  \yhere  there  are  debtS|  executors  are 
not  released  from  their  liability  by  paying  legatees*  It 
is  contended  that  the  assets  are  not  liable,  but  in  order 
to  maintain  that,  it  ought  to  be  established  that  the 
estate  was  not  contributory.  I  must  assume  that  the 
assets  are  liable,  that  the  debt  is  established ;  and,  in 
that  case,  the  executors  are  not  discharged,  though  they 
seek  to  discharge  themselves  by  payment  of  legacies. 
It  is  a  very  hard  case,  but  if  the  executors  had  got  in 
and  realized  the  outstanding  estate  by  a  sale  of  the 
shares,  they  would  have  incurred  no  liability. 


I  cannot  treat  the  decree  in  Cowaris  suit  as  anything. 
If  the  payments  to  the  legatees  had  been  made  afler 
taking  an  account  of  the  debts  and  assets,  in  the  ordinary 
mode  under  an  administration  decree,  it  would  have 
been  a  complete  indemnity  to  the  executors ;  but  this 
is  not  so ;  no  such  account  was  taken,  and  the  payment 
to  the  legatees  was  made  as  on  an  admission  of  assets, 
and  being  so,  it  rather  favours  the  case  of  the  Plaintiffs. 

As  to  the  specific  legacy,  I  must  treat  it  as  so  much 
money  in  the  hands  of  the  executors,  for  I  assume  that 
they  assented  to  it. 


Note. — Carr  expressed  his  intention  to  appeal,  but  some  compro- 
mise was  come  to  between  him  and  the  Plaintifis. 
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HIND  V.  SELBY. 

April  19. 

npHE  testator^  by  his  will,  expressed  himself  as  fol-  A  tesutor 
"*•      lows : — "  I  give  all  the  rest  and  residue  of  my  ^juVof  liis'^^" 
estate  and  effects,  of  what  nature  or  kind  soever,  and  estate  and 
wherever  the  same  may  be  at  the  time  of  my  decease,  trustee*,  upon 
unto"   three   trustees  (namin&c  them),  upon  trust  that  trust  to  sell 

.  *  '*      r  sufficient  to 

they  *'  do  and  shall  dispose  of  so  much  thereof  as  may  pay  liis  debts, 
be  necessary  for  the  payment  of  my  just  debts,  funeral        f  t   >!  u" 
and  testamentary  expenses,  and  after  payment  thereof,  **  bis  said  re- 
do and  shall  stand  possessed  and  interested  in  my  said  "nd  effect," 
residuary  estate  and  effects,  in  trust  to  pay  the  rents,  in  trust  to  pay 
interest,  dividends  and  annual  produce  thereof,  unto  my  interest,  divi- 
-wife,  durinc:  her  life,  in  case  she  continues  unmarried :  ^^^^^  ®"?  ^"" 

.  ,  nual  pniduce 

and  from  and  immediately  after  the  decease  or  marriage  to  A,  for  life. 
of  my  said  wife,  then  in  trust  to  pay,  assign  and  trans-  ™erio7er 
fer  all  my  residuary  estate  and  effects  unto  and  amongst  and  sell  witb 
my   five   children,  John,   James,    William,  Alary   and  ^^    j|^.id 
Phcebe,  or  the  survivor  or  survivors  of  them,  at  such  tbat  ^.  was 

-r  .11  .1,  1  It   entitled  to 

age  as  my  wife  may,  by  her  last  will,  or  by  any  deed  enjoy  lease- 
in  writing,  duly  executed,  direct  or  appoint,  or  in  default      q?^"  Twrw. 
of  such  direction,  at  their  ages  of  twenty-one  years,  sidue  in  trust 
my  said  son  John  to  have  160Z.  less  than  James,  Mary  ^/fj^dm-ine' 
and  Phasbe,  and  William  60/.  less,  on  account  of  ad-  widowbood, 

,        •  1     /•      .  I    •  and  on  her 

vances  already  made  for  their  use.  ^eatb  or  mar- 

riage, to  pay  it 
"  Provided  that  in  case  any  of  the  said  children  shall  amongst  bis 

die  before  their  respective  shares  shall  become  payable,  or  the  *'  sur- 

leaving  ^^^^f,  ^J  s""^^*- 

®  vors"  of  them, 
at  such  ages  as  bis  wife  should  appoint,  or  in  default  ut  twent^'-one.  But  in  case  of 
tbe  death  of  any,  before  bis  share  should  become  **  payable,"  leaving  issue,  then  to  pay 
his  share  to  such  issue.  A  child  attained  twenty-one,  and  died  in  the  life  of  the 
^fe,  leaving  issue.  No  appointment  having  been  made,  held,  that  tbe  survivor- 
ship bad  reference  to  tbe  cesser  of  the  wife's  estate,  and  that  tbe  issue,  and  not  the 
representatives  of  tbe  child,  took  tbe  share. 


Hind 

V. 
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1856.  leaving  lawful  issue,  then  my  will  is,  that  the  share  of 
the  child  or  children  so  dying  shall  be  paid  or  trans- 
ferred to  such  issue  respectively,    in    equal  portions, 

Selby.  when  as  they  attain  the  ages  of  twenty-one  years,  and 
the  interest,  in  the  mean  time,  to  be  applied  for  or 
towards  their  maintenance. 

*^  And  my  will  is,  and  I  hereby  direct,  that  the  said 
trustees  shall  be  at  liberty,  with  the  consent  and  appro- 
bation of  my  said  wife,  to  demise  or  let^  and  also  to  sell 
and  dispose,  as  they  shall  think  proper,  of  all  or  any 
part  of  my  said  residuary  estate,"  and  invest  such  pur- 
chase-money in  the  public  funds,  or  on  government  or 
real  security,  in  their  names,  for  the  purposes  aforesaid. 

The  testator  died  in  1827,  possessed,  among  other 
things,  of  several  leaseholds.  He  left  his  widow  and 
four  children  surviving.  One  of  these  (Phcebe)  at- 
tained twenty-one,  and  died  in  1849,  in  the  life  of  the 
tenant  for  life,  leaving  children. 

The  widow  died  in  1850,  without  having  married 
again,  and  without  having  executed  her  power  of  ap- 
pointment. 

There  were  two  questions :  6rst,  whether  the  widow 
was  entitled  to  enjoy  the  leaseholds  in  specie;  and 
secondly,  whether  Phcebes  representatives  took  any 
interest  in  the  residuary  estate. 

Mr.  Lhyd  and  Mr.  A.  J.  Lewis,  for  the  Plaintiffs, 
who  were  James  Hind,  a  son  of  the  testator,  and  the 
six  children  of  Phcebe,  on  the  first  point,  referred  to 
Goodenough  v.  Tremamondo  (a) ;  Pickering  v.  Picker- 
^^9  ifi) ;  on  the  second  point,  Billingsley  v.  WiUs  (c). 

Mr. 

(a)  2  Bfiiv.  5 J  2.  {h)  2  Btav.  31.  (c)  3  Atk.  219. 
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Mr.  Giffardf  for  the  representatives  of  Phcebe.    Each        1856. 

c^hild  acquired  a  vested  interest  on  attaining  twenty-one. 

The  case  differs  from  Cripps  v.  Wolcott  (a),  because  in 

^hat  case  there  was  no  power  to  appoint,  and  here  the 

siurvivorship  is  only  applicable  in  the  event  of  the  power 

Slot  being  exercised,  and  has  reference  to  the  death  of  a 

«^hild  under  twenty-one.     If  the  widow  had  appointed 

ito  a  child  absolutely,  could  it  be  contended  that  the  gift 

^vould  have  been  divested  by  that  child's  death  in  the 

life  of  the  tenant  for  life.     The  word  "  payable"  in  the 

proviso  must  be  referred  to  the  preceding  expression, 

^'  pay  at  their  ages  of  twenty-one,"  and  the  issue  of  a 

child  can  only  take  in  the  event  of  the  parent  dying 

under  twenty-one;     Earl  of  Salisbury  v.  Lambe{b); 

Jonet  V.  JoneB  (c). 

Mr.  White,  Mr.  Kingston  and  Mr.  Schomberg,  for 
other  parties. 

The  Master  of  the  Rolls  held,  that  the  widow  was 
entitled  to  the  enjoyment  of  the  leaseholds  in  specie. 

He  said  that  he  had  no  doubt  that  the  words  "  sur- 
vivor or  survivors"  applied  to  the  class  to  take,  and 
referred  to  the  death  or  marriage  of  the  widow,  and  that 
the  case  came  within  Cripps  v.  Wolcott, 

That  the  next  question  was,  at  what  time  these  shares 
became  vested  and  payable?  And  that,  in  the  events 
which  had  happened,  they  appeared  to  be  vested  on  the 
death  of  the  widow,  but  payable  at  twenty-one,  and 
that,  consequently,  the  children  of  Phoebe  were  entitled 
to  the  share  to  which  Phoebe,  if  she  had  been  living  at 
the  death  of  the  widow,  would  have  been  entitled  (c/). 

(a)  4    Madd.    IS;     and    see  (r)  13  5tm.  561. 

M* Donald  v.   Bryce,   16    Bcuv.  (d)  Reg.  Lib.  1855,  A,   folio 

581.  971. 

(h)  1  Eden,  465 ;  1  Amb,  383. 
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June  12. 

Where  a  suit 
is  instituted 
merely  for  the 
protection  of 
the  assets 
pending  a  h'ti- 
gation  for  pro- 
bate in  the 
Ecclesiastical 
Court,  the 
practice  of  the 
Court  is,  upon 
the  grant  of 
probate,  to  dis- 
charge the 
Receiver,  stay 
all  proceedings 
in  the  suit  and 
dispose  of  the 
costs. 

In  such  a 
suit,  for  which 
there  was  not 
a  reasonable 
foundation,  the 
Court  ordered 
the  Plaintiffs 
to  pay  all  the 
costs,  though  a 
Receiver  had 
been  ap- 
pointea. 


BARTON  V.  ROCK.    (No.  2.) 

rilHE  te«itator  died  in  Marchy  1856,  having  made 

will,  by  which  he  appointed  Rock  his  executor 
and  disposed  of  his  real  and  personal  estate  in  favour  o 
Roches  two  children.  The  next  of  kin  of  the  testato 
were  JSUsAa  Aubler,  the  two  PiaintiflTs,  and  others. 


^  a 

-Of. 


of 


Shortly  after  the  testator's  death,  Rock  propoundt*     *d 
the  will  for  proof  in  the  Ecclesiastical  Court,   but  ^ 

caveat  was  entered  by  Elisha  Aubler,     While  th 
proceedings  were  pending,  and  on  the  5th  oi  Novemh 

1855,  the  Plaintiffs  filed  their  bill  for  a  Receiver  p 
dente  lite,  but  the  bill  did  not  allege  any  danger  to  th-^ 
assets.      A  Receiver  was  accordingly  granted  on  th*^ 
25th  of  November,    The  proceedings  went  on  in  th 
Ecclesiastical  Court,  but  Elisha  Aubler  confined  himsel 
to  the  examination  of  the  attesting  witnesses  to  the  wil 
On  the  14th  of  December,  1855,  sentence  was  give 
establishing   the  will ;  and   on  the   2nd   of   Januarr^^ 

1856,  probate  was  granted  to  Rock  by  the  Eccle 
siastical  Court,  and  the  costs  of  Elisha  Aubler  wen 
refused. 


re 


Afterwards,  the  Defendant  Rock  moved  to  discharge 
the  Receiver,  and  to  dismiss  for  want  of  prosecution, 
but  the  Court  held,  that  it  was  not  regular  to  dismiss,  for 
want  of  prosecution,  a  bill  merely  for  a  Receiver  pen- 
dente lite,  but  it  gave  leave  to  Rock  to  amend  his  notice 
of  motion.    This  was  accordingly  done,  and 


Mr,  T.  n,  Terrell  now  moved  that  the  proceedings 

might 
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ight  be  8Uyedy  and  that  the  Plaintiffs  might  pay  the        1856. 


Mr.  Moortf  contriL  The  Plaintifis  were  not  parties 
^o  the  proceedings  in  the  Eccle^astical  Courts  and» 
'^bereforey  they  are  not  answerable  for  what  took  place 
^here.  The  Plaintiffs  would^  in  one  event,  have  been  in- 
'tjerest^d  in  the  assets,  and  were  therefore  entitled  to  have 
'^hem  protected  pending  the  litigation  ;  and  this  Court, 
l^y  granting  a  Receiver,  has  already  decided,  that  the 
ctppoiDtment  of  one  was  necessary  under  the  circum* 


The  motion  is  irregulajr  in  asking  that  further  proceed- 
ings may  be  stayed,  for  no  further  proceeding  can  pos- 
sibly be  taken  in  this  suit.  At  all  events,  the  Plaintiffs 
oaght  to  have  their  costs  of  a  suit  instituted  for  the  pro- 
tection and  benefit  of  the  estate.  He  cited  Edwards  v. 
Edwards{a)i  Pinfold  v.  Pinfold(b). 

The  Master  of  the  Rolls. 

These  are  not  cases  in  which  the  Court  can  pro- 
perly say,  whether  the  suit  has  been  successful  or  un- 
successful, for  in  all  suits  instituted  merely  to  protect 
property,  the  Court,  as  a  matter  of  course,  protects  it 
during  the  litigation.  Still  the  bill  may  be  properly  or 
improperly  filed  for  that  purpose ;  and  this  depends  on 
whether  there  was  a  reasonable  cause,  for  instituting  the 
suit  at  all.  Until  this  Court  has  th|e  means  of  deter- 
mining the  question,  it  will,  as  a  matter  of  course,  pro- 
tect the  property  during  the  litigation,  and,  therefore, 
it  cannot  be  said  that  the  fact  of  granting  a  Receiver 
shews  that;  the  Plaintiff  has  been  successful. 

Next, 

(a)  17  Jwr.  821.  (6)  9  Hartt  App.  ziv. 


> 
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1856.  Next,  it  is  said,  that  this  Court  cannot  give  costs  i   k  in 

these  suits.     I  am  by  no  means  clear,  that  the  Cou 
might  not  give  the  Plaintiff  the  costs  of  this  suit,  b 
it  might  give  the  Defendant  the  costs,  and  that  wouU 
depend  on  whether  it  was  or  was  not  a  reasonable  thin: 
to  institute  the  suit.     The  fact  as  to  whether  the  Plai 
tiffs  were  litigating  parties  in  the  Ecclesiastical  Cou 
does  not  appear  to  me  to  be  material,  further  tha^    a.    -" 
this  : — ^That  it  is  proper  that  this  Court  should  consid< 
whether  there  was  a  reasonable  ground  for  asking  th 
Court  for  an  order  to  prevent  the  Defendant  here  froiz7 
receiving  the  property  pending  the  litigation  ;  whether  in 
point  of  fact,  having  regard  to  the  proceedings  in  tbe 
Ecclesiastical  Court,  the  interposition  of  this  Court  was 
reasonable,  and  whether  the  Plaintiffs  have  reasonably 
taken  advantage  of  what  was  going  on  in  the  Court  of 
Probate.     But,  as  to  the  jurisdiction  of  this  Court,  there 
is  no  question  as  all,  for  I  am  of  opinion  that  it  must 
deal  with  the  question  of  costs,  and  ascertain  whether 
the  suit  was  properly  instituted  or  not.     I  will  read  the 
affidavits,  and  dispose  of  this  case  on  the  first  day  of  the 
sittings. 


-»^ 


June  19.  The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  suit  was  not  justified,  and  t^^ 
that  there  was  not  a  sufficient  amount  of  litigation  in 
the  Ecclesiastical  Court  to  make  it  necessary.  In  point 
of  fact,  there  was  not,  properly  speaking,  any  litigation 
in  the  Ecclesiastical  Court ;  there  might  have  been,  if 
an  allegation  and  responsive  plea  had  been  brought  in; 
but  all  that  was  required  was,  that  the  will  should  be 
proved  in  solemn  form,  for  which  purpose,  a  caveat  was  ^^^ 
entered,  and   there  was  no  evidence  that  the  property      "^w 

was         - 
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ivas  in  danger.     I  think  that  the  circumstances  of  this        1 866. 
^ase  were  not  such  as  to  justify  the  Plaintiff  in  coming 
Here  for  a  Receiver  pendente  lite. 

It  is  true  that  the  Plaintiffs  Were  not  the  ]>ersons  who 
were  opposing  the  will  in  the  Ecclesiastical  Court,  and 
the  opponent  of  the  will  in  the  Ecclesiastical  Court 
seems  to  have  determined  not  to  take  any  steps  in  this 
Court  for  that  purpose:  but  the  Judge  in  the  Eccle- 
Biastical  Court  thought  the  opposition  to  the  will  was  so 
uncalled  for,  that  he  decreed  the  costs  of  the  opposition 
to  the  will  to  be  paid  by  the  party  opposing  the  proof 
of  it,  and  not  out  of  the  estate. 

In  this  state  of  circumstances,  I  am  of  opinion  that 
this  suit  was  not  justified,  and  that  the  Defendant  must 
have  his  costs  of  suit. 


Note. — The  order  directed  all  proceedings  in  the  suit  to  be  stayed, 
and  that  the  Plaintiffs  should  pay  the  Defendant  the  costs  of  suit  and 
of  the  application. 

It  was  against  this  order  that  the  Plaintiffs  appealed,  and  which  the 
Lords  Justices  affirmed  with  costs  on  the  17th  of  Jti/y,  1856.  See 
ante,  p.  83,  n. 
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VINCERT  V.  SPICER. 


Every  ^li^^  is 
to  be  taken 
fiioet  atrongiy 
ajpinst  the 
granCor;  bot 
where  the 
owner  of  an 
estate,  on  hit 
marriage, 
settles  it  opoo 
himself  for 
Hfe,  with  re- 
ana-nders  oTer, 
and  is  there- 
fore, in  one 
sense,  both 
grantor  and 
grantee,  his 
interest  nnder 
the  i^ttid^  is  to 
be  construed 
as  if  a  stranger 
had  been  the 
grantor, 

A  ,  on  his 
marriage, 
settled  his 
estate  on  him- 

"  without  im-    ^^^  there  was  a  large  quantity  of  valuable  timber  on 

peachment  of    the  estates,  consisting  of  trees  and  plantations,  which  had 

or  XoT  any  ,  i  i.  i-        r       •  r 

manner  of        been  grown  or  left  standing  for  the  purpose  of  ornament 

waste,  save 
and  except 
spoil  or  (Ic' 
stniction,  or 
voluntary  or 
pcriiiiHflive 
Wfl^te,  or  iiuf- 
feriii^  houses 
and  buildings 
to  ffo  to  decay, 
ana  in  not  re- 
pairing the  same."  Held,  that  he  was  entitled  to  cut  all  such  timber  (except  ornamental) 
as  the  owner  of  the  estate  in  fee  simple,  having  due  regard  to  his  present  interest  and 
to  tho  prrmanent  advantage  of  his  estate,  might  properly  cut,  in  a  due  course  of  man- 
agement. 


f\^  the  marriage  of  Sir  Francis  VineaUj  hi  1824,. 
^"^     he  conveyed  certain  freehold  estates,  of  wfiich  he 
waa  seised  in  fee,  and  surrendered  certain  copyhoId&- 
to  trustees,   to  the  use  of  himaelf  far    life,  **  unikauC 
impeackment  of  or  for  axg  wtamner  of  wasUy  save  amcf^ 
except  spoil  or  destrMdiam^  or  voUaUary  or  permissive 
waste  J  or  smfferixg  komses  or  buildings  to  go  to  decay,  and 
im  mot  repairing  the  sanUy  with  limitations  over  in  favour 
of  the  sons  and  daughters  of  the  marriage  in  taiL 

In  1828,  Lady  Vhuxnt  died,  leaving  the  Ptainttff 
Blanche  Vincent,  the  only  child  of  die  marriage^  sur- 
viving. 

In  1864,  the  Defendant  Spicer  ptirchased  the  life 
interest  of  Sir  Francis  Vincent  in  the  settled  estates. 

The  bill,  which  was  filed  by  Blanche  Vincent,  stated 


and  of  young  plantations,  and  trees  unfit  for  cutting; 
that  the  Defendant  Spicer  had  cut  down  large  quan- 
tities of  timber  and  other  trees  and  underwood,  and  had 
recently  marked  more,  with  the  intention  of  cutting  it 
down,  though  some  of  it  was  unfit,  to  the  irreparable 

damage 


CASES  IN  CHANCERY.  381 

amage  of  the  estate.      It  prayed  an  injunction   and        1856. 
n  account.  n-*^,^^^ 

Vincent 
r. 

The  Plaintiff  applied  for  and   obtained  an   interim       Spicer. 
^)rder  in  chambers,  in  the  vacation ;  the  case  coming  on 
'upon  motion  for  an  injunction,  it  was,  by  arrangement, 
turned  into  a  motion  for  a  decree. 

Mr.  i2.  Palmer  and  Mr.  J^oy,  for  the  motion.  The 
clause  in  the  deed  is  to  be  taken  most  strongly  against 
the  grantor,  and  as  the  exception  contained  in  it  is 
entirely  repugnant  to  the  previous  part,  making  the 
tenant  for  life  unimpeachable  of  waste,  the  whole  clause 
must  be  rejected,  and  the  case  must  be  regarded  as  if 
nothing  had  been  said  about  waste,  in  which  case  the 
tenant  for  life  would  be  unable  to  cut  any  timber  at  all. 
The  effect  of  putting  in  those  words,  '*  except  spoil  or 
destruction,  or  voluntary  or  permissive  waste,"  is  to 
leave  the  privilege  of  the  tenant  for  life  in  the  same 
situation  as  if  the  clause  had  not  been  introduced  at 
all,  except  that  it  gives  him  the  right  to  windfalls. 
In  Garth  v.  Cotton  {a\  the  estate  for  life  was  without 
impeachment  of  waste,  "  except  voluntary  waste,"  and 
it  was  held  that  the  tenant  for  life  was  precluded  from 
cutting  any  timber.  That  is  a  very  strong  decision  by 
Lord  Hardwicke^  but  it  is  impossible  to  distinguish  it 
from  the  present  case.  As  to  the  rights  of  tenants  for 
life,  with  or  without  impeachment  of  waste,  they  cited 
Whitfield  V.  Bewit  (i) ;  Rolt  v.  Lord  Somerville  (c) ; 
Lewis  Bowleses  Case  id) ;  Waldo  v.  Waldo  {e) ;  Wick- 
ham     V.    Wichham(f)\     Tregmiell    v.    Reeve  {g); 

Tooker 

(fl)  3  Atk.   751  ;  1    Ves.  sen.  (c)  2  Eq.  Ca,  Abr.  759,  pi.  8. 

524,  546;  I  White  if  Tud.  Lead,  (d)  \\  Hep.  79  b. 

Cm.  451.  (e)  7  Sim.  26\, 

(6)  2   P.   Wmt.  240;    S.  C,  (/)  19  r«.419;  Coop  288. 
Bewick  v.  WhUfieU,  3  P.  Wms.  (g)  Cro,  Car.  437. 

267. 
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1866.        Tooker  v.  Annesley(a);   BuUen  v.  Denning  (b);  Vi\m    m      ~n, 
Abr.  (c). 

Tlie  Master  of  the  Rolls. 

Before  hearing  the  Defendant,  I  ^ill  state  my  prese 
opinion  on  the  construction  of  this  deed,  without  mea 
ing  to  bind  the  Defendant  by  anything  I  may  say. 

When  this  case  was   first  brought   before  me,  my     "^^^   . 


—  J- 


first  impression  upon  the  clause  was,  that  it  allowed  . 

the  tenant  for  hfe  to  cut  all  timber  which  was  not 
ornamental  or  unfit  or  improper  to  be  cut.     But  Mr.  *V    . 

Kay  pressed  me  very  strongly  with  the  case  of  Garth 
V.  Cotton{d),  as  laying  down,  that  wherever  *' voluntary 
waste"  was  excepted  out  of  the  provision,  that  the 
estate  for  life  should  be  without  impeachment  of  waste, 
those  words  nullified  the  clause  altogether,  and  he  con- 
tended that»  having  regard  to  the  great  authority  of  that 
decision,  I  must  grant  the  injunction.  I  thought  there 
was  sufficient  doubt  arising  upon  that  case  to  justify  "^ 

me  in  granting  an  interim  injunction  until  the  next  seal,  ^  , 

to  keep  things  in  statu  quo.     But  having  further  con-  — 

sidered  the  clause  and  attended  to  the  argument  I  have         ^ 
heard  upon  it,  I  am  now  of  opinion,  that  the  clause  ^ 

does  not  altogether  prevent  the  cutting  of  timber. 


Many  observations  have  been  made  as  to  the  manner 
in  which  this  clause  is  to  be  treated.  It  has  been  said, 
that  it  is  to  be  taken  most  strongly  against  the  grantor, 
and  it  will  not  be  disputed  by  any  one,  that  every  deed 
is  to  be  taken  most  strongly  against  the  grantor ;  but 

when 

(a)  5  Sim.  235,  240.  p.  481  (2nd  edit). 

(6)  5  Bam,  ^  Cress.  842.  (d)  3  Aik.  751 ;    1  Ffi.  M. 

(c)  Tit.  DilapiduUons,  Vol.  8,       524,  546. 
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"when  the  owner  of  an  estate  in  fee,  upon  his  marriage)        1856. 

settles  the  estate  on  himself  for  life,  with  remainder  to 

liis  children^  he  is,  in  one  sense,  the  grantor,  and,  in 

"the  other,  the  grantee.     But,  in  order  to  determine  in       Spicee. 

which  point  of  view  he  is  to  be  regarded,  in  construing 

the  deed,  you  must  see,  whether  the  exception  is  an 

exception  out  of  the  estate  given  to  the  grantee,  or 

whether  it  is  an  exception  out  of  the  estate  given  by 

the  grantor.     He  fills  both  characters,  but  you  must 

consider  in  which  character  the  exception  is  to  operate 

against  him,  whether  it  is  an  exception  out  of  the  estate 

of  the  grantor  or  out  of  the  estate  of  the  grantee.     In 

my  opinion,  I  must  treat  this  case  exactly  in  the  same 

way  as  if  the  estate  had  belonged  to  a  stranger,  which  on 

the  marriage  of  Sir  Francis  Vincent  had   been  settled 

on  him  for  life. 

Then  so  regarding  it,  the  question  is,  what  is  the 
proper  construction  to  be  put  upon  the  clause  ?  I  con- 
cur with  Mr.  Kay,  that  if  I  can  give  no  meaning  at 
all  to  the  clause,  I  must  strike  it  altogether  out  of  the 
settlement:  and  it  follows,  if  this  be  done,  that  Sir 
Francis  Vincent  will  simply  have  an  estate  for  life, 
impeachable  for  waste,  and  then  the  Defendant,  who 
represents  him,  will  not  be  at  liberty  to  cut  any  timber 
at  all.  I  also  concur  in  this  very  important  rule  of 
construction,  that  the  Court  will,  if  it  can,  give  a  dis- 
tinct and  sensible  meaning  to  every  word  in  the  clause, 
and  will  give  effect  to  it ;  but  it  would  be  a  very  strong 
thing  to  strike  this  clause  altogether  out  of  the  settle- 
ment, upon  the  ground  that  the  exception,  as  to  waste, 
is  exactly  co-extensive  with  the  clause  making  the 
tenant  for  life  unimpeachable  *^  of  or  for  any  manner  of 
waste." 

It  is  right  that  this  Court,  in  construing  this  settle- 
YOL.  XXII.  c  c  ment, 
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meni,  should  consider  the  sitaation  of  the  parties  at 
the  time  when  they  entered  into  a  settlement  of  this 
description.  Here  is  a  gentleman,  about  to  marry, 
who  wishes  to  limit  his  paternal  estate  on  himself  for 
Hfe,  and,  after  giving  certain  benefits  to  his  intended 
wife,  to  limit  it  on  his  children.  He  accordingly  gives 
himself  an  estate  for  life,  and  he  goes  on  to  say,  that  it 
is  to  be  ''  without  impeachment  of  or  for  any  manner 
of  waste," — a  very  strong  expression.  It  is  not  merely 
without  impeachment  of  waste,  but  it  is  to  be  **  without 
Tropeachment  of  or  for  any  manner  of  waste."  Then 
there  is  to  be  an  exception  out  of  that  for  which  he  is 
to  be  unimpeachable;  he  is  to  be  impeachable  if  he 
commit  **  spoil  or  destruction  or  voluntary  or  permissive 
waste,  or  suflPering  houses  or  buildings  to  go  to  decay, 
and  in  not  repairing  the  same.*'  The  estate  is  then 
limited  over.  If  I  say  that  the  meaning  of  this  is,  that 
although  he  is  to  be  "  without  impeachment  of  or 
for  any  manner  of  waste,"  yet,  by  the  exception  after- 
wards introduced,  he  is  to  be  impeached  for  every 
species  of  waste,  I  really  destroy  the  whole  effect  of 
the  clause  altogether.  It  is  clear  that  he  cannot  be 
impeached,  and  that  no  writ  of  waste  would  lie  against 
him  for  or  in  consequence  of  destruction  produced  by 
wind  or  tempest : — that  is  quite  clear.  There  might  be  a 
distinct  covenant  that  he  should  repair  such  waste  to 
buildings,  where  the  waste  is  capable  of  being  repaired, 
but  where  the  waste  is  irreparable,  such  as  where  trees 
are  blown  down,  it  is  obvious  that  he  cannot  be 
impeached  for  any  waste  in  respect  of  that.  Then  I 
cannot  hold,  that  these  words  "  spoil  or  destruction  or 
voluntary  or  permissive  waste,"  are  co-extensive  with  the 
preceding  part  of  the  clause.  To  what  extent  are  they  to 
be  limited  ?  It  appears  to  me,  that  the  ordinary  mean- 
ing which  a  person  unacquainted  with  law  and  legal 
decisions  would  put  upon  it  is  the  proper  meaning,  viz., 

that 
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that  he  is  to  be  at  liberty  to  do  all  those  things,  with  1856. 
respect  to  waste,  which  will  not  destroy  or  spoil,  or  lay 
waste  the  estate,  in  the  ordinary  and  not  in  the  legal 
sense ;  that  is  to  say,  he  must  not  destroy  any  timber 
that  is  planted  for  ornament,  or  which  is  not  fit  or  ripe 
to  be  cutj  but  must  manage  the  estate  in  a  reasonable 
tod  proper  manner,  and  in  such  a  way  as  would  be 
Expected  from  a  person  settling  his  estate  on  himself 
for  life,  with  remainder  to  his  children,  in  which  case 
(be  power  vested  in  the  tenant  for  life  would  naturally 
belong  to  himself.  It  appears  to  me  that  this  is  the 
proper  and  reasonable  construction  to  be  put  upon  it. 

I  find  no  case  which  prevents  me  coming  to  such 
a  conclusion,  unless  it  be  Garth  v.  Cotton  (a),  which, 
undoubtedly,  is  a  very  strong  case.  There  the  estate 
bad  been  settled  by  an  uncle  on  the  nephew  for  life, 
without  impeachment  of  waste,  voluntary  waste  ex- 
cepted ;  and,  undoubtedly.  Lord  Hardwicke  incidentally 
states,  that  timber  could  not  have  been  cut ;  but  what 
tlie  nature  and  extent  of  this  timber  was,  or  whether 
any  distinction  was  taken  as  to  it,  does  not  appear,  ex- 
cept that,  I  think,  it  appears  by  the  articles,  that  he 
agreed  to  cut  only  such  timber  as  was  proper  to  be  cut. 
The  question  there  was  this: — A  collusive  agreement 
bad  been  entered  into  between  the  tenant  for  life,  and 
those  entitled  in  remainder  in  case  the  tenant  for  life  had 
no  children,  to  cut  the  timber  and  divide  the  proceeds 
between  them.  Thereupon,  when  a  tenant  in  remainder 
came  into  esscj  having  an  estate  prior  to  the  remainder- 
man who  had  entered  into  this  collusive  agreement, 
Lord  Hardwicke  held,  that  he  was  entitled  to  come 
against  the  tenant  in  remainder  for  his  share  of  the  pro- 
ceeds ; 

(a)  3  Atk,  761 ;  I  Vcs.  ten.  524,  546. 
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1856.  ceeds;  but  I  do  not  find  that  he  came  againat  the 
tenant  for  life  for  his  share  of  them.  I  do  not  think 
that  Lord  Hardwicke  expresses  any  opinion  on  the  lia- 
bility of  the  tenant  for  life  to  repay  to  his  own  son  the 
portion  of  the  produce  of  the  timber  which  he  had  re- 
ceived. Mr.  Kuy^  no  doubt,  observed,  that  in  such  a 
case,  it  is  reasonable  enough  to  suppose,  that  the  son 
would  not  ask  any  such  relief  against  his  own  father, 
which  is  very  probably  the  case ;  but  if  the  argument  is 
to  go  to  the  full  extent  contended  for  in  that  case,  it  is 
clear  that  the  money  received  from  the  father  ought  to 
have  been  repaid,  just  as  much  as  the  portion  received 
by  the  tenant  in  remainder ;  but  the  decree  only  goes 
to  the  latter  extent.  That  case,  therefore,  differs  very 
materially  from  the  present,  both  in  the  words  and  in 
the  circumstances  under  which  the  settlement  was  made. 
Here,  taking  into  consideration  the  circumstances  under 
which  this  settlement  was  made,  and  the  other  circum- 
stances of  the  case,  nothing  was  more  improbable  than 
that  it  should  be  the  intention  of  these  parties  so  to 
fetter  the  tenant  for  life,  who  was  settling  his  own  es- 
tate, that  he  was  to  have  no  power  of  cutting  any 
timber  at  all,  even  if  it  was  decaying,  unless  he  came 
to  this  Court  for  permission. 

I  am  of  opinion  that  the  proper  construction  of  this 
clause  is,  that  it  is  an  exception  out  of  a  proviso  made 
in  favour  of  the  grantee,  which  exception  cuts  down  the 
power  which  is  given  to  him  to  commit  any  manner  of 
waste  to  this  extent : — That  he  shall  not  spoil  or  destroy 
it.  I  think  that  the  words  ''  voluntary  or  permissive 
waste*'  are  merely  identical  expressions,  tantamount  to 
those  of  ''  spoil  and  destroy,"  in  which  case,  I  should 
certainly  give  a  very  liberal  and  large  construction  to 
the  meaning  of  the  words  "  spoil  or  destroy,"  and 
should  not  allow  (if  there  were  any  question  about  it) 

the 
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the  tenant  for  life  to  do  anything  which  would  injure        1856. 

the  inheritance  for  the  persons  who  were  to  succeed  in 

the  estate ;  but  I  should  treat  it  as  an  estate  to  be  dealt 

with  in  the  manner  in  which  a  ge'htleman  not  in  dis-       Spicer. 

tresSy  who  had  an  ample  estate  which  he  wished  to 

hand  down  to  his  children,  would  deal  with  it,  namely, 

in  a  proper  and  husbandlike  manner,  not  destroying 

any  timber  which  was  not  fit  to  be  cut.     That  is  the 

▼iew  I  take  of  this  clause. 

A  great  many  questions  may  arise  with  respect  to 
what  is  ornamental  timber,  and  with  respect  to  not  cut- 
ting timber  not  fit  to  be  cut.  My  view  of  the  case 
would  be,  subject  to  what  I  may  hear  for  the  Defend- 
ant, that  any  timber  which  was  not  matured,  and  was 
improving,  was  not  to  be  cut,  unless  for  the  im- 
provement of  the  estate,  by  proper  thinning,  and  the 
like. 

That  is  the  general  view  I  take  of  this  case,  but  I 
shall  be  very  glad  to  hear  the  Defendant's  Counsel 
upon  the  subject,  if  they  consider  the  view  I  have  ex- 
pressed is  not  suflSciently  favourable  to  them. 

Mr.  Follett^  and  Mr.  Southgaie,  for  the  Defendant. 
The  exception  ought  to  be  struck  out,  and  the  clause 
lefl  unfettered.  The  Defendant  does  not  claim  a  right 
to  cut  ornamental  timber,  within  the  meaning  of  the  rule 
of  this  Court  as  to  such  timber,  nor  has  he  done  so ;  and 
though  he  does  not  allege,  that  he  has  not  cut  down  a 
handsome  tree,  yet  he  has  cut  nothing  which  can  come 
within  the  principle  of  the  rule  as  to  ornamental  timber, 
or  the  cutting  of  which  can,  in  any  way,  operate  to 
the  injury  of  the  estate.  Besides,  the  Defendant  does 
not  claim  a  right  to  cut  down  timber  planted,  grown, 
or  left  standing  for  ornament,  whether  ornamental  or 
not ;  but  beyond  this,  he  considers  he  has  a  full  right 

to 
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1866.  to  cut  any  timber  he  pleases.  They  cited  Smythe  v. 
Smythe  (a) ;  Tooker  v.  Annesley  (6) ;  Chamberlyne  v. 
Dummer  (c) ;  Barges  v.  Lamb  (c?) ;  Coffin  v.  Coffin  (e) ; 
Brydges  v.  Stephens  (/) ;  Peirs  v.  Peirs  (g) ;  Aubrey 
v.  Fisher  (A) ;  Se^  on  Deer,  (i) ;  1  Cru.  Dig.  (A) ;  Fin. 
Abr.  (/). 

The  Master  of  the  Rolls. 

I  am  confirmed  in  the  view  1  took  on  the  former  occa- 
sion of  the  construction  of  this  deed;  and  I  think  I  am 
introducing  no  dangerous  precedent  on  this  subjecty 
because  there  must  be  similar  words  in  the  instrument 
before  this  can  form  a  precedent  for  any  subsequent  case. 
If  the  words  in  this  deed  were  *'  without  impeachment 
for  any  manner  of  waste,  except  voluntary  or  permis- 
sive waste  in  the  pulling  down  or  suffering  houses  and 
buildings  to  go  to  decay/'  then,  no  doubt,  the  argument 
used  on  the  part  of  the  Defendant  would  be  unanswer- 
able, and  he  would  be  enabled  to  cut  everything  that  a 
tenant  for  life,  without  impeachment  of  waste,  is,  ac- 
cording to  the  ordinary  doctrine,  entitled  to  cut,  other 
than  committing  equitable  waste. 

I  quite  concur  in  the  opinion,  that  the  doctrine  re- 
straining the  powers  of  the  tenant  for  life,  is  not  to  be 
extended ;  but  I  am  in  this  difficulty  : — I  must  put  some 
meaning  on  the  words  ''save  and  except;"  one  side 
argues  that  I  ought  to  give  them  the  restrictive  mean- 
ing, co-extensive  with  the  words  ''  without  impeach- 
ment of  waste,"  and  then,  that  I  must  reject  the  whole 

of 

(a)  2  Swanst.  251;    1  Wils.          (g)  1  Vet.  521. 

C.  C.  426.  (A)  10  East,  446. 

(h)  5  Sim.  235.  (i)  Page  466  (2nd  edit), 

(c)  3  Bro.  C.  C.  540.  {k)  Tit  3,  c.  2,  Ettaiefor  Life, 

(d)  16  Vet.  174.  p.  115  (4th  edit). 

(e)  6  Madd.  17;  Jacob,  70.  (/)  Tit.   DUapidatwn,  Vol.  8, 
(/)  6  Madd.  279.  p.  481  (2nd  edit). 
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of  that  clause;  and  the  Defendant's  Counsel,  in  one  1856. 
branch  of  their  argument,  contend  for  the  same  con* 
struction,  and  argue,  that  I  ought  to  reject  the  whole  of 
the  exception.  If  I  were  compelled  to  put  the  same 
extensive  meaning  upon  the  exception,  I  should  adopt 
the  Defendant's  argument  rather  than  the  PlaintifTs.  I 
should  be  disposed  to  think  that  the  exception  did  not 
take  away  the  original  gift,  and  that  the  estate  of  the 
grantee  was  an  estate  **  without  impeachment  of  or  for 
any  manner  of  waste,  except  suffering  buildings  to  fall 
into  decay  by  not  repairing  the  same."  But  I  am  of 
opinion,  that  I  must  put  some  construction  upon  the 
words  in  the  exception  '^  spoil  or  destruction,  or  volun- 
tary or  permissive  waste." 

The  only  distinct  and  clear  meaning  that  I  can  give 
to  it  is,  as  it  appears  to  me,  that  species  of  cutting  of 
timber  which  the  owner  of  an  estate  in  fee  simple,  hav- 
ing not  only  a  due  regard  to  his  own  interest,  but  also  a 
due  regard  to  the  permanent  advantage  of  the  estate, 
would  cut,  and  no  other.  Of  course  he  cannot  cut  orna- 
mental timber,  that  is  to  say,  timber  planted  or  standing 
for  ornament.  Therefore,  in  the  view  I  take  of  this  case, 
I  will  make  a  declaration,  that,  according  to  the 
construction  of  the  deed,  the  Defendant,  as  the  assignee 
of  the  interest  of  Sir  Francis  Vincent,  is  entitled  to  cut 
such  timber  and  other  trees,  not  planted  or  standing  for 
ornament,  as  an  owner  of  the  estate  in  fee  simple,  hav- 
ing due  regard  to  his  present  interest,  and  to  the  per- 
manent advantage  of  the  estate,  might  properly  cut  in  a 
due  course  of  management. 

The  Defendant  goes  beyond  this,  and  claims  a  right 
to  cut  timber  exactly  to  the  same  extent  as  a  tenant  for 
life  without  impeachment  of  waste  is  entitled.  As,  in 
my  opinion,  he  cannot  go  so  far  as  that,  I  shall  grant  an 

injunction 
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1856.  injunction  to  restrain  him  from  cutting  any  timber  or 
wood  beyond  that  specified  in  the  preceding  declara* 
tion. 

The  Plaintiff  is  entitled  to  an  inquiry  whether  the 
Defendant  has  already  cut  any  timber  beyond  that 
which  he  is  entitled  to,  according  to  my  declaratioDy  and 
to  an  account  of  the  produce  of  it.  There  may  be  some 
difficulty  in  working  this  out,  but  I  think  it  may  be  sur- 
mounted in  Chambers. 

I  may  explain  the  general  view  I  take  of  the  case  by 
this  illustration : — Suppose  there  was  a  very  fine  oak 
tree,  of  100  years  old,  at  a  distance  from  the  house,  and 
not  visible  from  the  grounds,  which  was  perfectly  mature 
and  fit  to  cut,  though  it  might  possibly  still  improve  a 
little,  I  should  hold  that  the  tenant  for  life  was  entitled 
to  cut  that  tree ;  but  if  the  tree  was  forty  or  fifty  years 
old,  valuable  to  cut,  but  rapidly  improving,  and  had  not 
attained  its  maturity,  I  should  hold  that  he  was  not  en- 
titled to  cut  it.  It  is  a  question  of  degree  in  each  case, 
to  be  determined  by  ascertaining  what  a  sensible  owner 
in  fee  of  an  estate  which  he  wished  to  preserve  for  his 
children  would  do.  That  is  possibly  not  a  very  legal 
definition ;  but  a  man  of  common  sense  and  under- 
standing might  easily  put  it  in  practice. 
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COARD  ».  HOLDERNESS. 

June  21. 

^liHE  decision   of  the  Master  of  the  Rolls,  on  the  The  testator 

general  effect  of  the  will  of  the  testator  in  this  c.^iJ?.V.  the^ 
cause,  is  reported,  ante  (a).     In  Chambers,  on  taking  full  amount  of 

whaterer  sum 

the  accounts  of  the  testator  s  real  and  personal  estate,  h.  H.  might 
a  question  arose  as  to  the  effect  of  the  codicil  to  the  ^  \*}?^r**^  *^ 
testator's  will,  dated  the  12th  October,  1853,  which  was  the  testator's 
in  the  following  words:-  u/tir^a 

'*  and  it  is  my 
positive  will, 

''  Whereas  my  son  Henry  Holderness  has  had  con-  that  the 
siderable  sums  of  money  from  Charles  Walton  Coard,  qXed  foTthe 
now  I  give  and  bequeath  unto  Charles  Walton  Coard  payment  of 
the  full  amount  of  whatever  sum  or  sums  of  money  my  whatever  it 
son  Henry  Holderness  may  be   indebted  to  the  said  may  he,  he 

,        .  taken  out  of 

Charles  Walton  Coard  at  my  decease,  with  interest  on  the  amount  of 
the  same ;  and  it  is  my  positive  will,  that  the  amount  ^^^  k  w^^ 
required  for  the  payment  of  the  same,  whatever  it  may  hecomes  en- 
be,  be  taken  out  of  the  amount  of  that  share  to  which  interest  under 
he,  my  son  Henry  Holderness,  becomes  entitled  to  a  "™y  will."  The 

life  interest  under  my  last  will  and  testament."  proved  insuffi- 

cient to  pay 
the  debt. 

At  the  testator's  death,   923/.    I5s.  was  due  from  Held,  that  this 
Henry  Holderness  to  Charles    Walton   Coard,  and  it  monstrative 
being  admitted  that  the  share,  to  which  Henry  Holder^  !S^*u?  I? 

C/.  rr  •  C^.y  and 

ness  became  entitled  under  the  testator  s  will,  was  insufB-  that  his  debt 
cient  for  the  payment  of  the  debt,  Coard  claimed  to  be  ^jJJ^"lfu|*^of 
paid  or  to  retain  the  balance  thereof  out  of  the  testator's  the  asseu  so 
general  residuary  personal  estate,  before  division.  ^y^^^  ^^  ji  j^ 

]y{p^  therein  would 
extend. 

(o)  20  Beat,  147. 
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1866.  Mr.  Lloyd  and  Mr.  Prendergasty  for  the  Plaintiff, 

Charles  Walton  Coard^  contended,  that  although  the 
legacy  was  directed  to  be  paid  out  of  the  share  of  the 
H0LDERME88.  8QU  ffenry  Holderness^  still  it  was  not  the  less  payable 
out  of  the  testator's  general  personal  estate,  it  being  in 
the  nature  of  a  demonstrative  legacy,  and  not  of  a 
specific  character.  That  it  was  a  direct  gift,  and  that  it 
was  a  matter  of  secondary  consideration  out  of  what 
fund  it  was  to  be  satisfied,  and  did  not  fail  by  the  in- 
sufficiency of  the  fund  out  of  which  it  was  primarily 
payable.  They  cited  Mann  v,  Copland  (a).  Fowler  v. 
Willoughby  (6),  and  Willox  v.  Rhodes  (c). 

Mr.  Roundell  Palmer  and  Mr.  J,  Sidney  Smith,  for 
the  residuary  legatees,  were  not  heard. 

The  Mastbr  of  the  Rojuua. 

I  am  of  opinion  that  tho$e  cases  are  distinguishable 
from  the  present.  There,  several  legacies  having  been 
given,  the  testator  afterwards  provided  a  fund  which  he 
directed  to  be  the  primary  fund  for  their  payment.  I 
concur  with  those  authorities,  that  the  fund  which  the 
testator  has  made  primarily  applicable  for  that  pur- 
pose shall  be  first  applied  in  payment,  and  that  the 
general Jegacies  shall  not  fail  by  its  insufficiency. 

This  case  is  distinguishable,  the  peculiarity  of  it  is, 
that  it  is  a  bequest  to  the  son's  creditor,  of  what  may  be 
owing  to  him,  and  the  testator  then  proceeds  to  say,  that 
the  amount  required,  whatever  it  may  be,  shall  be  paid 
out  of  the  son's  share  under  the  will.  This  positive 
direction  is  so  incorporated  with  the  original  bequest, 

that 

(a)  2  Madd.  223.  (c)  2  Russ.  452. 

(6)  2  Sim,  Sf  Stu.  354. 
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that  I  feel  U  impossible  to  support  it  beyond  the  son*^        1866. 
ioterest.  Vi^n-^./ 

COARD 

Vm 

It  is  not  so  much  a  direct  gift  of  the  amount  of  tl>e  Holdebmms. 
son's  debt  to  his  creditor^  as  ^  mode  of  providing  for  its 
payment  out  of  what  the  son  may  take  under  the  will. 
If  tke  son  had  predeceased  the  testator,  there  would 
liave  been  no  benefit  to  the  creditor,  for  the  debt  was 
ODly  to  be  taken  out  of  the  share  to  which  the  son  be- 
entitled  under  the  will. 


I  think  that  nothing  is  given  to  the  creditor  but  out 

of  the  share  of  the  son,  and  that  the  debt,  whatever 

■nay  be  its  amount  at  the  testator's  death,  is  merely  to 

'he  taken  out  of  the  share  of  the  son,  so  far  only  as 

it  will  extend. 


STEWART  V.  STEWART. 

March  11. 

rilHE  principal  object  of  the  suit  was  to  secure  a  legacy  Where  a 

-*■      of  5,000/.,  in  which,  subject  to  the  life  estate  of  the  f  odfenS** 

testator's  widow,  the  Plaintiff  was  interested.     But  the  is  struck 

widow  having,  by  deed  under  a  power  contained  in  the  mentJihe'De-' 

will  of  the  testator,  appointed  two  new  trustees,  the  bill  fendantUnot 

originally  insisted  that  the  appointment  was  void,  and  entering  into 

that  the  widow  was  not  of  sufficient  mental  capacity  to  evidence  on 

me  8U0|iecr« 

comprehend  and  understand  the  purport  and  nature  of     The  original 
the  deed,  she  being  in  a  state  of  "  senile  debility."    The  ^^J  SdUy" 

Plaintiff  of  the  ap- 
pointment 
of  new  trustees  made  by  the  Defendants,  on  the  ground  of  her  mental  incapacity. 
Though  the  charge  as  to  mental  incapacity  was  struck  out  by  amendment,  the  Defend- 
ant, nevertheless,  entered  into  evidence  on  the  subject.  Held,  that  the  course  was 
improper,  and  though  the  appointment  was  upheld,  and  the  Plaintiff  was  ordered  to 
pay  the  costs  relating  to  that  matter,  yet  the  Defendant  was  ordered  to  pay  the  costs 
of  the  evidence  as  to  her  mental  capacity. 
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1856. 


Stewart 

V. 

Stewart. 
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Plaintiff  amended  the  bill,  by  striking  out  the  passages 
relating  to  the  widow's  mental  incapacity.  The  widow 
and  the  new  trustees,  notwithstanding  this,  entered  into 
evidence  as  to  her  mental  capacity,  and  which  the  Plain- 
tiff answered,  as  it  reflected  on  him. 

The  principal  question  argued  was  as  to  the  costs. 

Mr.  R.  Palmer  and  Mr.  Rogers^  for  the  Plaintiff. 

Mr.  G.  L.  RusseUy  Mr.  Loudon,  and  Mr.  JBeavan,  for 
the  Defendants. 

ne  Master  of  the  Rolls  held,  that  the  appoint- 
ment was  valid,  and  he  directed  the  Plaintiff  to  pay  the 
costs  of  the  suit  down  to  the  amendment,  so  far  as  it  had 
been  increased  by  the  charge  of  personal  misconduct  or 
incapacity  of  the  widow,  or  the  validity  of  the  appoint- 
ment of  new  trustees.  But  he  held,  that  the  Defend- 
ants were  not  justified  in  entering  into  evidence  as  to  the 
charges  which  had  been  previously  struck  out,  and  he 
ordered  the  Defendants  to  pay  the  Plaintiff  the  costs  of 
so  much  of  their  evidence  as  related  to  matters  with- 
drawn from  the  bill  by  amendment. 


His  Honor  added,  that,  in  his  opinion,  the  Plaintiff 
was  justified  in  answering  that  part  of  the  evidence,  as 
it  contained  personal  charges  against  him. 
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1856. 


GREEN  r.  LOW.    (No.  1.) 

Jtffic  10. 

TTTPON  a  motion  coining  on  for  an  injunction,  the  par-  Where  a  mo- 
^^      ties  concurred  in  having  it  turned  into  a  motion  junction""  by 

fhr  a  decree.  arrangement, 

turned  into  a 
motion  for  a 

The  Master  of  the  Rolls  held,  that  the  cause  must  decree,  it  must 

11-1  be  set  down  by 

be   set  down  by  order,  in  order  to  save  the  month's  order  to  save 

<»^^*:^a/»\  the  month's 

xiotice  (a).  j^j^y 

Mr.  Lloyd,  Mr.  Smythe,  and  Mr.  Southgate,  appeared 
for  the  different  parties. 

(a)  See  15  &  16  Vkt,  c  86,      of  Augmt  7,  1852,  Ordintt  Can. 
9. 15 ;  and  22nd  and  27th  Orders      467,  468. 


GARDINER  v.  DOWNES. 

June  10. 

npHE  Plaintiff,  Mr.  Gardiner,  with  Mr.  Baikie,  Mr.  A  trustee  held 
C.  Dotcnes,  and  Mr.  Wm,  Downes,  were  the  trus-  {^e  circum-  ^^ 
tees  of  a  marriage  settlement  made  in  1825.    The  pro-  stance?,  in  re- 

.      II.  .       1     /.  .      t      /.      1      tiring  from  the 

perty  compnsed  therein  consisted  of  money  in  the  funds,  trust,  and  to 
some  real  estate,  and  a  policy  for  2,000/.,  on  the  life  of  ^?  entitled  to 

.  '^        •'  '  '  his  costs  of 

the  husband,  which  he  covenanted  with  the  trustees  to  suit  to  have  a 
keep  up.    The  settlement  contained  a  power  to  the  wife  "ppol^ed!* 
to  appoint  new  trustees,  in  the  place  of  any  trustee  who 
**  should  die  or  desire  to  be  discharged  from,  or  neglect 
or  become  incapable  to  act." 

In 
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V. 
DOWNES. 
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In  I852y  Baiki€f  who  was  the  active  trustee,  and 
wholly  managed  the  trust,  died,  and,  in  1855,  Oardiner, 
who  was  sixty-seven  years  of  age,  and  whose  health  was 
declining,  became  desirous  of  retiring  from  the  trust. 
He  requested  the  husband,  who  was  tenant  for  life  sub- 
ject to  an  annuity,  payable  to  his  wife  for  her  separate 
use,  to  procure  the  appointment  of  a  new  trustee,  of- 
fering, at  the  same  time,  to  pay  half  the  expenses.  The 
husband  objected  to  the  expense,  and  insisted  that  the 
proceeding  was  unnecessary.  A  long  correspondence 
ensued,  which  produced  no  result. 


The  bill  was  filed  in  November,  1865,  by  Gardiner, 
praying  that  the  trusts  might  be  performed  under  the 
direction  of  the  Court,  and  that,  if  necessary,  new  trus- 
tees might  be  appointed  in  the  place  of  Bcdkie  and  the 
Plaintiff. 

Mr.  Cairns  and  Mr.  T,  Hughes,  for  the  Plaintiff, 
asked  for  the  relief  prayed  by  the  bill,  and  for  the  costs 
of  the  suit,  rendered  necessary,  as  they  argued,  from  the 
conduct  of  the  tenant  for  life. 


Mr.  R.  Palmer  and  Mr.  Skapter,  for  the  Defendants, 
resisted  the  payment  of  the  costs.  They  argued  that  a 
trustee  was  not  justified  in  retiring  from  duties  which 
he  had  engaged  to  perform,  and  that  if  he  did  so  for  his 
own  convenience,  or  from  mere  caprice,  it  must  be  at 
his  own  expense;  Forshaw  v.  Higginson{a)\  and  see 
Howard  V.  Rhodes  {b);  and  Coventry  v.  Coventry  {c). 
That,  in  the  present  case,  there  was  no  reason  for  the 
Plaintifl^s  retiring,  for  there  were  no  active  duties  to  per- 
form, the  settlement  containing  no  power  for  shifting 
the  securities. 

The 

(a)  20  Beav.  485.  (6)  1  Keen,5Sl.  (r)  1  Keen,  758. 
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1866. 
The  Master  of  the  Rolls.  ^^T^"^^^ 

Gaudiner 

This  is  a  very  unfortunate  case,  but  the  Court  has  no      Downes. 
ptioDy  and  must  deal  with  it  according  to  the  settled 
rules.     A  trustee  may  file  a  bill  to  have  the  trust  ad- 
KDinistered  under  the  direction  of  the  Court,  to  have  the 
^unds  transferred  into  Court,  and  the  dividends  paid  to 
"fthe  tenant  for  life,  but  the  real  object  of  this  suit  is,  to 
liave  a  trustee  discharged.     It  is  true,  that  this  Court 
<ioe8  not  allow  a  trustee  to  retire  from  the  trust  from 
mere  caprice,  and  that  there  must  be  some  alteration  of 
circumstances  to  justify  him.     But  when  I  look  at  the 
circumstances   of  this  case,  I   find   that  the  Plaintiff 
1>ecame  a  trustee  in  the  year  1825^  and  that  after  thirty 
^ears  he  files  a  bill  to  be  discharged  from  his  office  of 
trustee.    Mr.  JBaikie,  his  co-trustee,  by  whom  what  little 
duties  there  were  had  been  performed,  died  in  1852;  the 
Plaintiff  might  then  have  said,  '^  I  do  not  place  any  con- 
fidence in  any  person  except  Mr.  JBaikie,  and  on  his 
ceasing  to  be  a  trustee,  there  has  been  such  an  altera- 
tion in  the  circumstances  of  the  trust  that  I   will  no 
longer  continue  to  act.''     It  is  said  there  were  no  duties 
to  perform ;  but  there  was  a   covenant  to  insure,  which, 
though  it  has  been  regularly  and  scrupulously  performed, 
still  it  was  the  duty  of  the  trustees,  from  year  to  year,  to 
see  that  the  premiums  were  paid,  and  if  not,  to  take  some 
steps  for  the  purpose.     Considering  all  these  circum- 
stances, and  especially  adverting  to  the  fact,  that  the 
Plaintiff  even  offered  to  pay  half  the  expenses,  I  must 
say  that  he  was  entitled  to  come  to  the  Court  to  be  dis- 
charged.    I  must  appoint  a  new  trustee,  and  the  Plain- 
tiff must  have  his  costs  of  suit  out  of  the  trust  funds. 
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1856. 


WORMSLEY  r.  STURT. 


June  10. 


If  a  party  be     fTHHE  Plaintiffs  were  legatees,  and  the  Defendant  the 

uissaiisfipd  I 

with  the  ac-  trustee  and  executor  under  the  will. 

counts  brought 

ill  the  Judge's       '^^^  common  accounts  having   been  directed  by  the 
chambers,  he     decree,   the    Defendant   brought  in   and  vouched    his 

may  examine  ^ 

the  accounting  accounts.     After  this,  the  Plaintiffs  served  the  Defend- 
party  md         ^^^  ^j^j^  ^  summons,  to  attend  at  the  Rolls  Chambers 

voff,  but  he  ' 

should  give       on  the  10th  of  June.  1856,  to  be  examined  as  a  witness 

points  as  to       ^"  ^^  V^^^  ^"^  behalf  of  the  Plaintiff,  and  also  with  a 
which  he  is  to   subposna  ad  testificandum  duces  tecum. 

be  examined. 
The  account- 
ing party  may,      The  Defendant  now  moved,  that  the  Plaintiffs  might 

be  reauirpd^'to  ^^^^  upon  what  matters  he  was  to  be  examined  vied 

produce  the  voce,  and  further,  that  if  he  was  to  be  examined,  he 

his  examina-  "light  be  examined  in  the  presence  and  with  the  assist- 

tion,  notwith-  ance  of  Counsel,  before  the  Judge  personally,  or  before 

standing  an  r    .       t-  •  ^  t 

exibting  order    one  of  the  Exammers  of  the  Court,  and  further,  that 
dLwl^r'T^'''"    the  writ  of  subpcena  might  be  discharged  wholly,  or  as 

to  the  production  of  documents  thereby  required. 

Mr.  R,  Palmer  and  Mr.  Rogers,  in  support  of  the 
motion.  It  is  contrary  to  the  practice  to  issue  a  sub- 
poena  for  the  examination  of  a  party  vtv&  voce,  after  he 
has  brought  in  and  vouched  his  accounts,  and  they 
have  been  passed.  It  will  occasion  great  and  unneces- 
sary expense  and  annoyance  to  the  Defendant,  and  the 
Plaintiffs  will  travel  into  irrelevant  matters  not  in  issue. 
As  to  the  production  of  documents,  there  already  exists 
an  order  for  their  production  at  the  ofGce,  and  a  svlh 
poena  duces  tecum  is  inconsistent  with  that  order. 

Mr. 
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Mr.  Rovpell,  contra,  was  not  heard.  1856. 


WoMERSLEY 

ITie  Master  of  the  Rolls.  ^  *'• 


Sturt. 


Under  the  old  practice,  the  accounting  party  brought 
in  his  accounts,  and  might  afterwards  be  examined  on 
interrogatories.  My  notion  is,  that  by  the  present 
practice,  when  an  accounting  party  brings  in  his  ac- 
counts, and  the  other  side  is  dissatisfied  with  them, 
the  latter  is  at  liberty  to  examine  the  accounting  party 
vivd  voce,  but  I  require  him  to  give  notice  of  the  points 
as  to  which  he  is  to  be  examined  (a),  in  order  that  he 
may  come  prepared. 

I  think  that  the  Defendant  must  be  examined,  and 
produce  the  documents,  and  the  motion  must  therefore 
be  refused  with  costs. 


(a)  See  the  3(Hh  General  Order  of  16th  October,  1852,  Ordines 
Can.  492. 
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1866. 


Jtme  25,  26. 

A.^  iD  January^ 
1853,  gave  to 
B.  his  I.  O.  U. 
for  65/.    After 
^.'s  death,  fi. 
having  claimed 
the  amount, 
his  receipt  for 
the  amount 
was  produced. 
B,  swore,  po- 
sitively, that 
the  amount 
had  never 
heen  paid. 
The  Court 
held,  that  it 
could  not  act 
on  his  unsup- 
ported testi- 
mony against 
the  written 
evidence. 


In  re  FARROWS  ESTATE. 

npHETRE  were  several  accounts  and  transactions  be- 
tween Farrow  and  Righton, 

On  the  20th  o{  January ^  ISSS,  Farrow  gave  Righton 
bis  I.  O.  U.  for  65L,  and  on  the  12th  o( February  fol- 
lowing, Righton  signed  a  receipt  for  the  amount.  In 
the  course  of  the  administration  of  the  estate  of  JPor- 
roWf  Righton  insisted  that  though  a  receipt  bad  been 
given  for  the  amount,  the  money  bad  never  been  paid. 
He  stated  this  positively  by  his  affidavit,  and  be  claimed 
to  set  off  the  66/.  from  the  amount  due  to  him  to  the 
estate  of  Farrow. 

Mr.  Morris,  for  Righton,  argued,  that  the  evidence 
being  positive,  that  the  money  had  never  been  paid,  his 
claim  ought  to  be  allowed. 


Mr.  Follett  and  Mr.  Amphlett,  contrd,  argued,  that 
the  applicant  could  not  be  allowed  to  escape  from  the 
effect  of  his  receipt,  by  his  own  unsupported  testimony, 
especially  after  the  decease  of  Farrow. 

The  Master  of  the  Rolls  reserved  judgment. 


June  26.  The  Master  of  the  Rolls. 

I  cannot  allow  this  claim.   I  am  of  opinion  that  I  must 
trust  to  the  statement  on  the  written  document,  for  I 

have 
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have  nothing  against  it  but  the   simple  affidavit  of       1856. 
Righton.     I  must  act  on  general  rules,  and  hold  that      ^■^^^'^^ 
his  unsupported  testimony  cannot  get  over  the  written     Farrow's 
testimony.    Three  weeks  after  the  date  of  the  I.  O.  U.,       Estate, 
a  receipt  was  given  for  the  amount,  and,  to  escape  from 
the  effect  of  it,  Righton  ought  to  have  shewn  by  inde- 
pendent evidence  that  the  money  was  not  in  fact  paid. 

In  this  state  of  the  evidence,  I  cannot  allow  this  sum. 


SWALE  r.  SWALE. 

July  1. 

TN  this  case,  two  suits  had  been  instituted  in  different  When  two 
"*•     Courts  for  the  same  purpose.     The  fact  having  tuted  for*5ie ' 
been  brought  to  the  notice  of  this  Court  on  an  applica-  same  object  in 

,.       ^         T»       •  different 

tion  for  a  Receiver,  Courts,  the 

parties  ought 
themselves  to 

The  Master  of  the  Rolls  said,  the  proper  course  apply  to  the 
will  be  for  the  parties  to  apply  to  the  Lord  Chan-  cdlor  to^ve 

cellor  to  have  the  two  causes  transferred  to  the  same  them  trans- 
^  ferred  to  one 

y^^rt.  Court.     If 

they  do  not, 
the  Court 

If  they  do  not,  I  shall  myself  apply  to  the  Lord  itself  will 

Chancellor  for  that  purpose.  Lord  Chan- 

cellor for  that 
purpose. 


dd2 
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1865. 


DOLMAN  V.  NOKES. 

Nov.  9, 12. 

Ilir'tJ^  ^-IM-BS  W.  NOKES  had  purchased  an  estate  at 
duty  of  a  pur-  Twickenham,  called  "Pope's  Villa  Estate,"  on  a 

fomTa  vendor  sp^c^^Is^^ion*  intending  to  resell  it  in  lots.  He  raised 
of  any  of  the  money  by  mortgaging  it  to  Miss  Lculett,  and  subse- 
whichroay       quentiy  to   the   Defendants  Dolman  (a  solicitor)  and 

make  It  de«.      Wyatt  for  4,000/. 
rable  for  him 
to  purchase. 

Afiratmort-      ju  1848,  a  considerable  portion  of  the  first  mortefaee 

gageewith  ,  "^  .  ^^ 

power  of  sale    had  been  paid  off  by  sales  of  portions  of  the  estate ;  but 

hl!!!!I]!i.     there  still  remained  about  4,600/.  due  to  the  first  mort- 

into  arrang^e-  ' 

ments,  but  not  gagee,  and  it  was  evident  that  the  produce  of  the 

tractl  folfthe"'  remainder  of  the  estate  was  insufficient  to  pay  both 

advantageous     mortgages, 
sale  of  part  of  ^  o 

the  mortgaged 

XAert^isyhe  Though  the  first  mortgagee  had  a  power  of  sale, 
bought  up,  at    difficulties  arose  in  selling  the  remainder  without  the 

a  reduced 

price,  the  in-  concurrence  of  the  second  mortgagees.  Nevertheless, 
terestof  the      j^^  September,  1848,  Laslett,  being  about  to  sell  it  for 

second  mort-  r  »  '  '  o 

gaf  ee,  without  5,000/.,  the  second  mortgagees  objected  on  the  ground 

of  the'arranee^  ^^  ^^^  P"^®  offered  being  insufficient.  A  correspondence 
ments  for  sde.  ensued  between  Laslett  and  Dolman,  in  which  Dolman 
was  not  bound  proposed  to  sell  his  second  mortgage  to  Laslett.  Laslett 
to  inform  the     ^jjgjj  proposed  to  give  500/.  for  it,  which  Dolman  declined, 

second  mort-  r     r  o 

gagee  of  the      but  suggested  1,000/.  as  the  price.     Laslett  afterwards 
opporuinity  he  proposed  to  give  this  sum  as  the  consideration  for  a  re- 
and  a  bill,  to     lease  of  the  mortgage  for  4,000/.     In  answer  to  this. 
sale  on  the        Dolman  wrote  a  letter,  dated  the  3rd  January,  1848 
ground  of  sup-  statins:,   "  I   am   authorized   to  say   such   proposal  ' 

pression  of  in-  i  ?> 

formation,  was  accepted. 

dismissed  with 

A  va 
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A  valid  contract  having  been  thus  entered  into  between  1856. 
the  parties,  they  proceeded  to  complete  it;  but,  in 
the  meantime.  Dolman  having  heard  that  Laslett  bad 
entered  into  some  contract  with  Lady  Waldegrave,  for 
the  sale  to  her  of  a  portion  of  the  mor^aged  property, 
wrote,  on  the  14th  of  February,  to  Lady  Waldegrave^ 9 
solicitor  (Mr.  Pear9cn)\  'M  shall  be  obliged  by  your 
informing  me  if  such  a  contract  has  been  entered  into, 
and  what  is  the  sum  fixed  for  the  purchase-money,  and 
I  have  but  little  doubt  that  the  sale  may  be  completed 
with  the  concurrence  of  my  clients,  or  that  any  inter- 
ference of  mine  will  be  rendered  unnecessary." 

He  did  not  appear  to  have  obtained  any  information 
from  Mr.  Pearson,  and  on  the  21st  o(  February,  1849, 
Dolman  wrote  to  Laslett,  as  follows : — 

"  I  have  delayed  replying  to  your  letter  of  the  6th 
inst.,  &c.,  &c.  in  consequence  of  my  having  received  infor- 
mation that  a  contract  had  been  entered  into  by  you  and 
Mr.  Nbkes,  for  sale  of  the  property  to  Lady  Waldegrave, 
1  have  now  to  request  you  will  inform  me  of  the  nature 
of  the  arrangement,  and  the  price  to  be  paid  by  Lady 
Waldegrave  to  you,  in  order  that  I  may  not  expose 
myself  to  an  imputation  of  unfair  dealing,  on  the  pait  of 
the  mortgagees  subsequent  to  me,  on  the  ground  of 
inadequacy  of  consideration.  This  being  done,  I  will 
at  ODce  afford  every  facility  in  my  power  for  your 
arrangement." 

To  this,  Mr.  Laslett  (the  solicitor  of  the  first  mort- 
gagee), on  the  25th  of  February,  1849,  replied,  as  fol- 
lows:— 

^*  I  have  not  entered  into  any  contract,  nor  has  my 
sister;  there  is  a  difficulty  in  the  way,  unless  she  were 

solely 
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solely  seised.  Mr.  Church  has  been  negotiating  with 
Mr.  Pearson  (Lady  Waldegrave's  solicitor)^  but  I  declined 
entering  into  any  contract  unless  you  had  sold.  As 
you  appear  to  hesitate  about  selling,  I  am  willing  to 
abandon  the  negociation  with  you.  Perhaps  you  will 
pay  off  my  sister,  and  take  the  whole  into  your  own 
hands;  I  will  receive  the  amount  at  a  day's  notice. 
If  you  decline  to  pay  her  off,  I  think  we  had  better  have 
a  peremptory  sale,  for  the  costs  will  be  large  if  the 
thing  is  to  remain.  No  interest  has  been  paid  on  the 
mortgage ;  the  interest  must  be  paid,  or  the  property  at 
once  sold.  If  I  do  not  hear  from  you  in  a  post  or  two, 
I  shall  consider  the  negociation  with  you,  as  to  the 
purchase  of  your  mortgage,  at  an  end." 


Dolman,  on  the  27th  February,  1849,  wrote  to  Lasleitf 
as  follows : — 

*'  Understanding  that  no  contract  exists  for  the  sale  of 
the  property  at  Twickenham,  in  mortgage  to  Miss  Laslett, 
I  am  enabled  to  advise  the  completion  of  the  contract 
for  sale  to  her  of  the  interest  of  Mr.  Wyatt  and  another 
in  the  property  for  the  1,000/." 

The  purchase  was  accordingly  completed  by  a  deed 
of  the  26th  of  March,  1849,  by  which  Dolman  and 
Wyatt,  with  the  concurrence  of  Nokes,  and  in  con- 
sideration of  1,000/.,  transferred  the  mortgage  of  4,000/. 
to  Laslett.  The  deed  recited  that  4,638/.  was  due  on 
the  first  mortgage,  and  that  Nokes  was  satisfied,  that 
the  sum  of  1,000/.  was  the  full  value  of  the  property, 
subject  to  the  first  mortgage. 


It  is  now  necessary  to  refer  to  circumstances  con- 
nected with  this  transaction,  which  took  place  in  the 
interval  and  had  been  concealed  from  the  Plaintiff,  and 

furnished 
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fiirnished  the  grounds  of  this  suit  for  setting  aside  the        1865. 
transaction.  ^*^^^/-^/ 

DOLMAM 
O. 

Zaslett  had,  in  fact,  prior  to  December ,  1846,  entered  Nokes. 
into  a  verbal  contract  with  the  solicitor  of  Lady  Walde- 
grave f  for  the  sale  of  a  portion  of  the  property  for  6,4002., 
and  he  had  stated,  in  a  letter  of  the  23rd  of  December, 
1848,  to  NokeSf  **  that  he  had  agreed  to  let  Pearson 
(the  solicitor  of  Lady  Waldegrave)  have  the  lot  he 
required  for  6,400/.,  and  that  this  rendered  it  important 
that  Dolman  should  be  settled  with.  Nokes  also,  on 
the  27th  of  December,  wrote  to  Laslett,  stating  that, 
"  having  agreed  with  Mr.  Pearson  for  6,400/.,  it  was 
most  important  that  Mr.  Dolman  should  be  at  once 
settled  with,  before  he  was  acquainted  with  the  amount 
sold."  He  added,  '*  It  will  not  do  to  let  Dolman  wait 
till  Pearson  pays  his  money,  as  he  must  be  made 
acquainted  with  the  amount,  and  of  course  he  would 
not  then  consent." 

It  appeared  also  that  Nokes*  father,  who  acted  for  his 
son,  wrote,  on  the  22nd  of  February,  1849,  the  following 
letter  to  Laslett : — 

**  I  have  had  an  interview  with  Dolman,  and  it  ap- 
pears he  has  heard  something  about  the  sale  of  the 
land  at  Twickenham,  and  he  is  endeavouring  to  find  out 
the  amount.  I  of  course  threw  dust  in  his  eyes,  by  say- 
ing I  was  sure  no  contract  had  been  finally  entered  into, 
although  I  had  heard  some  negociation  had  been  going 
on  with  Mr.  Church  (the  solicitor  of  Laslett),  making 
an  offer  which  would  hardly  clear  the  mortgage  debt 
due  to  you,  with  the  interest,  costs  and  expenses ;  and 
that  I  had  some  time  since  written  to  you  stating  that 
it  was  sacrificing  the  property,  because,  I  said,  the  ob- 
ject of  our  persuading  Mr.  Laslett  to  give  him  a  1,000/. 

for 
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for  his  interest  was,  that,  at  some  future  day,  a  better 
price  might  be  obtained ;  and  that  my  son,  most  pro- 
bably, would  reap  the  benefit,  if  any ;  whereas,  in  its 
present  state,  the  interest  was  eating  up  the  whole ;  and 
instead  of  his  receiving  therefrom  a  1,000/.,  he  would 
get  nothing.  Dolman  said  he  should  write  to  you  to 
know  the  particulars ;  and  I  think  if  you  will  inform  him, 
firmly, — that  you  have  not  at  present  entered  into  any 
contract,  that  Mr.  James  Nokes  disapproved  of  the 
terms,  and  that  unless  he  at  once  completed  the  arrange- 
ment made,  which  you  only  offered  to  carry  out,  think- 
ing that  it  might  possibly,  at  some  future  day,  be  giving 
Mr.  Nokes  a  chance  of  making  a  better  price  of  the 
property,  you  would  have  nothing  more  to  do  with  the 
matter,  as  you  are  heartily  sick  and  tired  of  the  con- 
tinued delays  and  obstacles,  that  your  course  would  be 
to  file  a  bill  for  foreclosure.  This  would  bring  him  upon 
his  knees,  because  I  know  he  is  very  anxious  to  get  the 
1,000/.  I  have  not  yet  handed  the  proposed  contract 
to  Mr.  Churchy  and  shall  not,  till  I  hear  from  you. 
Depend  upon  it,  the  best  course  will  be  to  settle  with 
Dolman  before  any  contract  be  signed,  or  we  shall  be 
thwarted.  As  to  the  5,400/.,  if  Lady  Waldegravt 
should  not  complete,  I  engage,  before  June,  to  obtain 
a  much  larger  sum  for  the  lands  she  takes." 


Lasletty  after  purchasing  Dolman^s  interest,  had,  on 
the  20th  of  April,  1849,  entered  into  a  written  contract 
to  sell  the  principal  part  of  the  property  to  Lady  Walde- 
grave  for  5,400/.,  and  he  afterwards  sold  the  remainder 
for  900/.,  thus  realizing  for  the  whole  6,300/.,  while  the 
first  mortgage  and  interest,  together  with  the  amount 
paid  to  Dolman,  amounted  to  no  more  than  5,638/. 


Under  these  circumstances,  the  Plaintifi*  insisted  that 
Laslett  bad  been  guilty  of  a  fraud,  by  concealing  and 

denying 


CASES  IN  CHANCERY.  407 

denying  the  fact  of  the  sale  of  a  portion  of  the  estate  to  1855. 
Lady  Waldegrave  for  5,400/.,  leaving  a  portion  which 
afterwards  realized  900/.  So  that  Laslett  had  made  a 
profit  of  662/.  by  the  transaction.  The  bill  prayed  in 
substance,  that,  notwithstanding  the  conveyance,  Laslett 
might  be  declared  a  trustee  of  the  surplus  for  Dolman 
and  Wyatt. 

Mr.  Roupell  and  Mr.  Elderton  for  the  Plaintiff. 

Mr.  R.  Palmer  and  Mr.  A.  Smith  for  the  Defendant 
Laslett. 


The  Master  of  the  Rolls.  Nov.  12. 

The  object  of  this  suit  is  to  set  aside  a  deed  of  the 
26th  day  of  March,  1849,  by  which  the  Plaintiff  con- 
veyed to  Laslett  his  interest  in  the  residue  of  certain 
premises  at  Tkoickenham,  and  the  ground  on  which  it  is 
sought  to  be  set  aside  is,  that  the  deed  was  obtained  by 
fraud  and  concealment.  The  fraud  alleged  consists  in 
the  concealment  and  suppression  of  the  fact,  that  an 
agreement  had  been  entered  into  by  Laslett  with  Lady 
Waldegrave  for  the  sale  of  a  portion  of  these  premises  for 
6,400/. ;  and  the  Plaintiff  alleges,  that  if  he  had  known 
this  fact,  it  would  have  induced  him  not  to  sell  his 
interest  in  the  premises  for  1,000/. 

It  is  not  generally  the  duty  of  a  purchaser  to  inform 
a  vendor  of  any  of  the  circumstances  he  may  be  ac- 
quainted with,  which  may  make  it  desirable  for  him  to 
purchase  any  property  or  may  make  it  available,  still, 
however,  if  on  the  purchase  there  is  an  express  state- 
ment of  fact  on  either  side,  which  causes  the  contract  to 
be  made,  and  on  the  faith  of  which  alone  the  contract 
is  made,  and  that  fact  is  either  false,  or  if  there  is  a 
fact  which  it  is  well  known  will  prevent  the  contract, 

and 
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Dolman 

V. 

N0KE8. 


and  which  is  suppressed  for  that  purpose,  it  might  render 
void  the  whole  transaction  (a) ;  but  this  would  depend 
on  the  circumstances  and  facts  of  the  case. 

I  think  it  important  to  observe,  that  it  appears  obvious 
to  me,  that  all  the  parties  to  this  transaction  were  at  this 
time  equally  well  acquainted  with  the  nature  and  value  of 
the  property.  I  feel  quite  satisfied  that  Nokes,  DobnaUf 
and  Laslett,  were  all  perfectly  well  acquainted  with  its 
value.  Its  value  was  of  a  speculative  character,  a 
good  deal  depending  on  the  price  to  be  obtained  for 
accommodation  and  building  land  at  Twickenham,  and 
therefore  the  value  could  not  be  so  well  known  as  if 
it  had  been  an  agricultural  estate  in  a  distant  part  of 
the  country,  whose  value  would  simply  depend  on  the 
rack  rent. 


What,  however,  I  have  chiefly  to  consider  is,  whether 
Laslett  was  bound  to  communicate  to  Dolman  that  he 
had  an  opportunity  of  selling  a  portion  of  the  property 
for  5,400Z.  ?  I  am  of  opinion  that  it  was  not  a  circum- 
stance which  he  was  bound  to  communicate  to  Dolman. 
Dolman  knew  perfectly  well  what  the  nature  of  the 
property  was;  he  offered  to  sell  it  for  1,C00/.,  and 
Laslett  thought  he  could  make  it  worth  his  while  to  buy 
it  from  him,  and  in  that  state  of  things,  I  think,  it  was 
not  an  incumbent  duty  on  Laslett  to  inform  Dolman  of 
that  fact.  If  I  am  right  in  that  view  of  the  case,  the  rest 
will  follow,  because  upon  that  Mr.  Dolman,  by  his  letter 
of  the  3rd  ot  January,  enters  into  the  contract  for  selling 
the  property,  which,  in  my  opinion,  he  could  not  after* 
wards  have  got  rid  of;  and  if  Laslett  was  not  bound  to 
communicate  the  fact,  that  he  had  entered  into  a  verbal 
agreement  to  sell  a  portion  of  this  property  for  6,400/. 
to  Lady  Waldegrave,  it  follows  that  this  Court  would 

have 

(«)  Sec  Puis  ford  v.  Richards^  17  Beav,  87. 
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liave  decreed  the  Plaintiff  specifically  to  perform  his 
croDtract,and  that  the  suppression  of  that  fact  would  not 
liave  prevented  the  contract  being  performed  in  this 
Court. 

The  letter  of  the  14th  of  February^  to  Mr.  Pearson 
from  the  Plaintiff,  shews  that  he  had  distinct  notice  of 
some  agreement  between  LasUtt  and  Lady  Waldegrave. 
It  appears  that  Mr.  Pearson  declined  to  give  him  any 
information  on  the  subject,  at  all  events  he  did  not 
get  any.  Thereupon  the  Plaintiff  writes  to  Mr.  Laslett 
on  the  21st  of  February y — "  I  have  delayed  answering 
your  letter  of  the  6th,"  &c.  &c.(a). 

In  answer  to  that,  Laslett j  on  the  26th  of  February y 
writes  an  answer,  which  is  so  far  evasive,  that  being  true 
to  the  letter  it  is  not  true  in  the  spirit,  because  he 
8ays,  ''  I  have  not  entered  into  any  contract,"  &c.  (a). 
The  only  thing  he  does  not  there  state  is,  that  a  verbal 
agreement  has  been  entered  into,  not  a  legal  or  binding 
agreement,  but,  in  point  of  fact,  provided  the  arrange- 
ment with  Mr.  Dolman  could  be  completed,  there  had 
been  a  verbal  agreement  entered  into,  which  would  be 
turned  into  a  legal  agreement.  It  was  true  he  had  not 
entered  into  any  contract,  but,  however,  he  states  the 
truth,  when  he  says,  '^  I  declined  entering  into  any 
contract  unless  you  had  sold,"  because  it  appears 
that  all  along  he  said,  **  he  could  not  enter  into  any 
contract  unless  they  arranged  with  Dolman^  That 
part  of  it  therefore  is  perfectly  correct,  and  the  only 
expression  which  I  think  can  be  found  fault  with  is, 
that  he  used  the  word  ''  negotiated,"  when  he  had  done 
more  than  negotiate ;  but  I  do  not  think  that  that  is 
sufficient  to  set  aside  this  transaction,  more  especially 
as  previous  to  this  time  there  was  a  subsisting  contract 
which  could  be  specifically  enforced.     But  when  he 

says 

(a)  See  anle^  p.  403. 
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1856.  ft&ys  **  perhaps  you  will  pay  off  my  sister/'  dx.  &c. 
**  If  I  do  DOt  hear  from  you  in  a  post  or  two,  I  shall  con- 
sider the  negotiation  with  you  as  to  the  purchase  of 
your  mortgage  at  an  end;"  he  certainly  was  putting 
him  at  arms  length.  At  all  events,  it  was  saying  this : — 
'*  I  do  not  intend  to  tell  you  anything  about  the  nego- 
tiations; you  may  choose  for  yourself:  you  may  choose 
to  go  on  with  the  arrangement  or  not ;  if  not,  then  I 
shall  consider  it  at  an  end,  and  you  may  take  your  own 
course  with  respect  to  the  matter ;  but  if  you  like  to  go 
on,  I  will  proceed."  Thereupon,  three  days  after  that. 
Dolman  says,  **  Understanding  that  no  contract  exists 
for  the  sale  of  the  property  at  Twickenham,  in  mortgage 
to  Miss  Laskttf  I  am  enabled  to  advise  the  completion 
of  the  contract."  It  is  accordingly  performed  and  com- 
pleted within  a  month  from  that  time.  The  transaction 
was  then  complete,  and  upon  that  state  of  affairs,  I  see 
no  reason  why  Dolman  could  set  it  aside,  though  be 
says,  '*  understanding  no  contract  exists  for  the  sale," 
although  the  proper  expression  was,  that  there  was  no 
legal  contract  existing — no  contract  to  be  legally  en- 
forced. Then  he  says,  he  was  willing  to  go  on  to  a 
completion  of  the  contract  which  he  himself  had  en- 
tered into. 

Undoubtedly  the  whole  matter  is  made  much  more 
suspicious,  and  a  very  unfavourable  color  is  thrown 
upon  it  by  a  letter  of  William  Nokes,  the  father,  to 
Lasktt,  on  the  22nd  of  February,  which  Mr.  LoiUtt 
must  have  received  before  he  wrote  that  letter  to  Del" 
man,  in  which  he  expressly  asserts  that  he  threw  dust 
in  the  eyes  of  Mr.  Dolman,  and  if  Mr.  Dolman  knew 
of  this  be  would  not  have  had  anything  to  do  with  it, 
recommending  him  to  adopt  a  certain  course  with  re- 
spect to  him,  and  to  keep  him  in  complete  ignorance  of 
the  whole  matter,  or  else  the  transaction  would  not 

take 
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take  place.  I  do  not  think  the  situation  of  Mr.  Nokes  is 
a  very  material  one  in  this  case ;  he  is  the  father  of  the 
person  entitled  to  the  ultimate  equity  of  redemption, 
and  takes  a  very  active  part  in  this  matter ;  he  does 
not  appear  to  me,  on  any  one  of  the  occasions^  to  be 
acting  as  the  agent  either  of  Mr.  Dolman  or  of  Mr. 
Laslett,  he  is  a  sort  of  go-between,  through  whom  a 
great  part  of  the  information  passes  on  both  sides,  but 
he  is  not  the  agent  for  either  party.  If  he  was  the 
agent  for  either  party,  he  was  acting  on  behalf  of  his 
son,  and  endeavouring,  naturally  enough,  to  make  the 
most  he  could  of  the  property.  He  writes  a  letter  to 
Zaslettf  which  Laslett  adopts,  so  far  that  he  declines  to 
give  Mr.  Dolman  any  information  respecting  the  con- 
tract, and  the  course  which  Mr.  Nokes  himself  adopted, 
or  what  he  has  stated,  does  not,  in  my  opinion,  make 
Laslett  a  participator  in  his  views  upon  the  subject. 

Even  if,  upon  the  whole  of  that  being  established, 
I  could  avoid  the  contract  which  had  already  been 
entered  into,  still  I  am  of  opinion  that  this  transaction 
cannot  now  be  set  aside,  after  the  several  events  which 
have  taken  place.  As  I  have  already  stated,  I  think 
that  all  depends  on  this  fact : — whether,  when  the 
contract  was  entered  into,  Laslett  was  bound  to  in- 
form Dolman  of  the  existence  of  a  verbal  agreement 
to  sell  a  portion  of  the  property  to  Lady  Waldegrave 
for  6,400/.  ?  I  am  of  opinion  he  was  not,  and  that 
the  contract  between  Dolman  and  Laslett  could  have 
been  enforced,  although  that  fact  had  not  been  commu- 
nicated, there  being,  as  I  have  stated,  abundant  reasons 
for  shewing,  why  it  was  of  great  importance  for  Laslett 
to  arrange  with  Dolman  before  he  entered  into  any  con- 
tract for  a  sale  of  the  property.  The  result  of  my 
opinion  is,  that  the  bill  roust  be  dismissed  with  costs. 


1865. 


Note. — Affirmed  by  the  Lord  Chancellor,  Janumy  18, 185G. 
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SIMMONS  V.  HEAVISIDE. 

Nat.  19. 

Application  for  IIJ'R*  CRACKNALL  asked  for  leave  to  give  notice 
Si^^ml.  ^f  "^o^'on  for  a  special  injunction  for  the  20th 

tion  for  an  in-  November ^  to  restrain  the  sale  of  a  ship,  of  which  the 
to  the  bill  be-  Plaintiff  had  first  obtained  notice  on  the  18th  of  iVb- 
tog  filed,  re-     member.    He  said  that  the  bill  was  not  yet  on  the  file, 

fused,  the  .  . 

Court  dedin-  but  that,  by  the  old  practice,  a  iubpoena  might,  in  an 
Sn^tell^"  injunction  case,  be  served  before  filing  the  bUl,  and  that 
to  senre  the  the  Court  had  given  the  leave  now  asked  in  Parker 
tion  with  the     ^*  Great  Northern  Railway  Company  (a). 

cony  of  the 

He  also  observed,  that  as  the  subpoena  was  now 
abolished,  the  order  asked  was  the  proper  substitute  in 
urgent  cases  of  injunction. 

The  Master  of  the  Rolls. 

I  cannot  do  more  than  give  you  leave  to  serve  the 
notice  of  motion  on  the  Defendant  with  the  copy  of 
the  bill. 

(a)  4De  G.^- Sm.  138. 


See  4  Ann.  c.  16,  8. 22 ;  HindCf  76,  and  Salmon  v.  TWner,  4  Beao. 
518. 
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BALDWIN  V.  BALDWIN.    (No.  1.) 

Jtt/y  4,  5. 

Xyi  his  will,  dated  the  25th  of  May,  1854,  the  tes-  A  teatator 
"^     tator,   William  Baldwin^  devised   nine  freehold  tohLexe- 

bouses    in    Shropshire    Row,    BiUion.   to    his    sister  cutorsupon 

.     .  tnwt,  with  the 

Apolonia  Baldwin,  in  fee.  concurrence  of 

his  titter,  to 
settle  it  by 

He  also  bequeathed  4,000/.  to  his  executors,  payable  deed,  on  tmtt 
out  of  such  part  of  his  personal  estate  as  was,  by  law,  Jl'^'JJJndt  and 
capable  of  being  bequeathed  to  charitable  purposes,  and  annuitiet"  for 
declared  that  it  should  be  held  in  trust  that  his  trustees  son^  not  ex- 
should,  "  by  a  proper  deed  and  declaration  of  trust,"  SS®^*?^  ?'"®* 

•'        "^     '^  ,      .  ...  JThe  deed  was 

vwith  the  concurrence  of  his  sister,  if  living,  settle  it  as  also  to  regu- 
follows :— •'  Upon   such  trusts   as  shall,  to  the  said  JJemJntr&c" 
trustees  or  trustee,  seem  most  expedient  and  bestcal-  of  the**  intti- 
culated  to  effect  my  desire  and  general  object,  that  the  ^^  devised 
Annual  income  of  the  said  sum  of  4,000/.  and  the  in-  pine  freehold 

houses  to  his 

vestments  thereof  should  be,  from  time  to  time,  applied  sister,  sug- 
%o  provide  stipends  or  annuities,  of  such  amount  as  such  Pf^^Su^t 
income  shall,  for  the  time  being,  be  adequate  to  produce,  imposing  any 
Cor  any  number,  not  exceeding  nine  at  any  one  time,  of  ?,  iJ£^*°Muit- 
^Iderly  persons  of  both  sexes,  and  who  shall,  through  aWe  or  moral," 
mnisfortune,  be  in  indigent  or  greatly  reduced  circum-  might  be  con- 
stances,  and  shall,  in  other  respects,  be  worthy  objects  ^®'^'J  *"*® 
of  chanty.     And  I  direct,  that,  in  such  deed  or  declara-  the  recipients 
-tion  of  trust,  shall  be  contained  such  trusts,  provisions,  ofthelem^* 
Tules,  and  regulations,  concerning  the  said  trust  fund  By  a  codicil, 
and    the  annual  income  thereof,  and   the   application  g^ch  parts  of 
thereof,  from  time  to  time,  and  the  management  and  *^'f  ^»|^  "  ^ 

®  related  to  the 

mode  building  of 
certain  alms- 
houses" (there  was  none),  and  released  his  executors  **  from  carrying  out  the  same 
and  the  stipends  and  annuities  connected  therewith."     Held,  first,  that  the  charitable 
gift  was  valid;  and  secondly,  that  it  had  been  revoked  by  the  codicil. 


V-OL.  XXII.  £  E 


Baldwin 

V. 
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1856.  mode  of  conducting  such  institution^  from  time  to  time, 
as  shally  in  the  judgment  of  the  said  trustees  or  trustee 
for  the  time  being,  and  with  such  concurrence  of  my 
Baldwin,  gajd  sister,  if  she  shall  be  then  living,  be  best  adapted 
to  carry  into  eftect  and  preserve,  in  the  most  beneficial 
and  efficient  manner,  the  said  general  object  and  inten- 
tion hereinbefore  specified,  and  to  define  and  ascertain 
the  precise  and  best  mode  of  carrying  the  same  into 
practical  operation,  with  such  modifications  only,  from 
time  to  time,  as  the  change  of  circumstances  may 
render  expedient,  and  expressly  including  such  schemes, 
orders,  rules  and  regulations,  as  shall  be  deemed  ad- 
visable, for  preventing  or  repressing,  by  forfeiture,  sus- 
pension and  other  means,  any  abuse  of  the  said  institu- 
tion and  any  misconduct  in  the  parties  enjoying  the 
benefit  thereof,  and  for  regulating  the  age  or  respective 
ages  and  other  conditions,  at  and  upon  which  such  per- 
sons shall  be  admitted  thereto,  and  shall  continue  to 
enjoy  the  benefits  thereof,  and  the  mode  of  admission 
and  of  the  investment  of  the  capital  of  the  trust  fund, 
and  the  nomination,  duties  and  rights  of  the  trustees  for 
the  time  being  thereof,  and  the  number  of  such  trustees, 
and  generally,  for  the  regulation  and  adjustment  of 
every  question,  matter  and  thing  connected  with  the  said 
institutiony 

The  testator,  in  a  subsequent  part  of  his  will,  expressed 
himself  as  follows:— "And  I  beg  to  point  out  to  my 
said  sister,  but  without  intending  to  impose  upon  her  any 
obligation^  legal,  equitable,  or  morale  that  the  aforesaid 
messuages  and  hereditaments  in  Shropshire  Row,  BU- 
ston,  which  are  hereinbefore  devised  to  her,  might  be 
converted  into  eligible  almshouses  for  the  recipients  of 
the  income  of  the  said  trust  fund  of  4,000/.,  if,  in  her 
absolute  discretion,  she  should  think  fit  to  extend  or 
further  endow  the  said  intended  institution.*' 

The 
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The  testator  made  his  brother,  Martin  Baldwin^  re- 
siduary legatee  and  devisee. 

On  the  13th  of  JunCj  1854,  the  testator  made  a 
codicil,  which  was  as  follows : — '*  I,  William  Baldwin^ 
of  The  ElloweSj  in  the  parish  of  Sedgley,  do  hereby 
make  and  confirm  this  as  a  codicil  to  my  last  will  and 
testament,  bearing  date  the  25th  day  of  May,  1854,  and 
which  said  will  1  hereby  confirm  in  all  respects  save 
and  except  such  part  or  parts  thereof  as  relate  to  the 
building  of  certain  almshouses,  which  said  part  1  hereby 
revoke,  and  desire  that  my  executors  may  be  released 
from  carrying  out  the  same  and  the  stipends  and  an- 
nuities connected  therewith." 


1856. 

Baldwin 

V, 

Baldwih. 


The  testator  died  in  July,  1854. 

Mr.  Bird,  for  the  Plaintiffs,  the  trustees. 


Mr.  R.  Palmer  and  Mr.  JDruce,  for  Martin  Baldwin. 
First,  the  bequest  of  the  legacy  of  4,000/.  for  charita- 
ble purposes  is  void  under  the  Statute  of  Mortmain,  the 
real  object  of  the  testator  plainly  being  to  bring  land  into 
mortmain ;  Trye  v.  The  Corporation  of  Gloucester  (a) ; 
Philpott  V.  St,  Georges  Hospital  (i).  The  testator's 
intention  is  evident,  he  devises  nine  messuages  to  his 
sister,  and  points  out  to  her  his  wish  and  desire  that 
they  shall  be  appropriated  to  his  nine  almspeople. 
Besides  this,  he  applies  to  his  charity  the  word  '^  institu- 
tion," which  shews  that  the  testator  intended,  though 
by  indirect  means,  to  found  a  charity  of  a  permanent 
character  attached  to  land  ;  this  is  contrary  to  the 
policy  of  the  law.  Secondly,  that  the  gift  was  wholly 
revoked  by  the  codicil. 

Mr. 

(a)  14  Btan.  173.  (6)  21  Brav.  134. 

E  e2 
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Mr.  C.  M.  Roupell  in  the  same  interest. 

Mr.  Wickens^  for  the  Attorney- General.  The  bequest 
of  4,000Z.  sterling,  payable  out  of  the  pure  personalty, 
is  a  perfectly  valid  charitable  gift.  It  is  to  operate 
quite  independent  of  any  land  being  brought  into 
mortmain,  and  the  stipends  must  be  paid  at  all  events, 
and  though  no  residences  be  provided  for  the  poor  ob- 
jects of  the  testator's  bounty.  The  testator  imposes  no 
obligation  whatever  on  his  sister,  and,  as  the  bequest 
was  to  be  carried  into  effect  by  the  execution  of  a  deed 
regulating  the  charity,  both  the  trustees  and  the  Court 
will  take  care  that  the  deed  of  endowment  contains  no 
provision  opposed  to  the  policy  of  the  law.  The  word 
''  institution"  does  not  imply  that  houses  should  be 
provided,  and  the  discretion  committed  to  the  trustees 
was  limited  to  the  '^  stipends  or  annuities,"  and  would 
not  have  authorized  them  to  procure  land.  [^The  Master 
of  the  Rolls.  I  concur  in  this, — that  "  institution*' 
does  not  mean  "  building."]  Secondly,  the  codicil  did 
not  revoke  the  bequest  in  the  will.  There  is  no  revoca- 
tion of  the  charitable-  gifts,  but  a  revocation  only  of 
such  parts  of  the  will  as  related  to  building  almshouses, 
and  the  will  contained  none ;  then  there  is  a  release  of 
the  executors  from  carrying  out  the  stipends  and  an- 
nuities connected  therewith^  i,  e,,  with  building  alms- 
houses. It  is  clear  that  by  the  expressions  used  by  the 
testator  in  the  codicil  he  had  not  the  will  before  him,  or 
the  terms  of  it  in  his  mind.  He  refers  to  what  he  sup- 
posed he  had  directed  by  his  will,  viz.,  the  building  of 
certain  almshouses,  when  he  had  done  nothing  of  the 
sort.  He  must  have  referred  to  some  prior  will.  The 
words  of  the  codicil  are,  at  all  events,  ambiguous ;  and 
a  clear  bequest  in  a  will  can  only  be  revoked  by  words 

equally 
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equally  strong  in  the  codicil ;  Doe  d.  Hearle  v.  HicTu  (a) ;        1856. 
Cleoburey  v.  Beckett  (fi) ;  Jarman  on  Wills  (c). 

7%e  Mastsb  of  the  Rolls. 

Notwithstanding  the  able  argument,  I  think  that  the 
bequest  is  revoked  by  the  codicil.  The  reason  why  I 
come  to  that  conclusion  is  this  : — I  think  upon  the  will 
alone  it  would  have  been  extremely  difficult  to  hold, 
that  the  bequest  was  void  under  the  Statute  of  Mort- 
main. It  is  evident  that  the  will  was  drawn  by  a  skil- 
ful draftsman,  for  the  express  purpose  of  evading  that 
statute,  and  I  think  that  throughout  it  is  pregnant  with 
that  object;  but  I  also  think  that  it  has  been  effectually 
done,  and  that  the  testator  has  accomplished  his  object. 
Though  there  is  a  suggestion  to  the  sister  to  devote 
some  houses  to  the  almspeople,  yet  there  is  nothing  in 
the  will  which  necessarily  requires  land  being  brought 
into  mortmain. 

The  case  upon  the  will  is  this  : — The  testator  directs 
a  sum  of  4,000/.  to  be  applied  by  trustees  in  the  pay- 
ment of  stipends  or  annuities  to  poor  old  men  and 
women,  and  he  gives  certain  directions  for  the  execution 
of  a  deed  to  regulate  the  application  of  the  income  and 
the  admission  of  the  objects  of  the  charity.  It  is  pretty 
obvious  that  the  trustees,  in  carrying  that  into  effect, 
would  think  it  extremely  desirable  to  provide  for  the 
poor  men  and  women  in  some  existing  almshouses,  or  in 
some  place  of  that  description,  unless  some  person  could 
be  found  willing  to  devote  land  to  that  purpose.  I 
do  not  make  these  observations  for  the  purpose  of 
shewing  that  this  gift  is  void,  because  I  have  already 

expressed 

(a)  8  Bing.  475.  (c)  Vol.  I.  p.  146  (2nd  edit). 

(6)  14  Beav.  583. 
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Baldwin 

o. 
Baldwik. 


expressed  my  opinion  that  the  obstacle  of  the  statute 
is  evaded,  but  Tor  the  purpose  of  explaining  what  I 
think  is  the  meaning  of  the  codicil.  It  is  to  be  ob- 
served, that  although  the  will  was  obviously  drawn  by 
a  skilful  professional  draftsman,  yet  the  codicil,  which 
is  dated  nine  days  after  the  will,  and  refers  expressly  to 
it  by  its  very  date,  was  not  drawn  by  a  professional 
draftsman,  but  probably  by  the  testator  himself.  He 
refers  to  some  part  of  the  will  which,  having  been 
executed  so  short  a  time  before  must  have  been  present 
to  his  mind,  and  he  expressly  revokes  those  parts  of 
the  will  '*  which  relate  to  the  building  of  certain  alms- 
houses," and  he  **  desires  that  his  executors  shall  be 
released  from  carrying  out  the  same,  and  the  stipends 
or  annuities  connected  therewith."  The  testator  uses 
the  exact  words,  '*  stipends  or  annuities/'  which  are 
used  in  the  will ;  but  he  refers  to  stipends  or  annuities 
connected  with  almshouses.  The  word  **  almshouses**  is 
not  mentioned  in  this  part  of  the  will,  but  the  elderly 
persons,  who  were  to  receive  "  stipends  or  annuities," 
are  almspeople  to  all  intents  and  purposes,  according 
to  the  ordinary  acceptation  of  that  term.  Having  directed 
that  the  stipends  or  annuities  connected  with  the  alms- 
houses shall  be  revoked,  it  is  impossible,  in  my  opinion, 
to  put  any  other  construction  on  the  codicil  than  to 
say,  that  the  testator  intended  to  revoke  that  particular 
gift  in  the  will. 


It  is  a  very  just  rule  which  is  laid  down  in  Doe  d. 
Hearle  v.  Hicks  (a),  that  an  express  gift  is  not  to  be 
revoked  except  by  distinct  and  clear  words;  there  is, 
however,  another  rule  of  construction,  which  is  equally 
proper,  that  you  must  not  strike  words  out  of  a  testator's 

will, 


(a)  8  Bing,  475. 
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will,  but  must  give  them  their  meaning  and  operation        1866. 
if  you  can. 

Now,  the  revocation  here  is  not  ambiguous.  It  is 
quite  clear  that  he  revoked  some  ^'  stipends  or  annuities" 
given  by  his  will,  and  the  only  '^  stipends  or  annuities" 
are  given  to  old  people.  The  codicil  revokes  the  sti- 
pends or  annuities  in  his  will  connected  with  alms- 
houses, and  in  the  will  there  are  stipends  or  annuities 
given  to  almspeople.  I  am  of  opinion,  that  this  is 
sufficiently  clear  and  distinct  to  constitute  a  revocation 
of  that  gift  in  the  will,  and  I  am  accordingly  of  opinion 
that  the  codicil  revokes  it* 


BALDWIN  V.  BALDWIN.    (No.  2.) 

Jii/y  4,  5,  24. 

THE  testator,  out  of  his  pure  personalty,  bequeathed  A  twtator  cave 
1  ro/^/^/^,  L  i         r„  8,000/.  tO  h  18 

a  legacy  oi  o,UOU<.  to  nis  trustees  upon  the  follow-  trustees,  upon 

ing  trusts  : — "  Upon  trust,  in  case  at  my  decease  or  at  ^*'"?^  in  case 

^    ,  .     ,  ^  at  his  death  or 

anytime  within  twenty-one  years  next  after  my  decease,  within  twenty- 
the  general  object  hereinafter  expressed  can  be  legally  ^he^r^aft"  \^\^ 
carried  into  eflPect,  either  by  means  or  pursuant  to  the  object  could  be 

ipnro]|i/  c&med 

provisions  of  any  Act  or  Acts  of  Parliament  already  \^xq  eHeo,  by 
passed  or  to  be  passed,  or  by  any  other  legal  means,  *"  *^^  pawed 
then,  as  soon  as  conveniently  can  be  after  my  decease  to  apply  it  for' 
or  the  subsequent  legalization  of  such  object,  the  said  P/ovidlnga 

,  "^       '  site  for  erect- 

sum  of  8,000/.,  and   the  investments  thereof,  and  the  ing  a  church 

annual  income  to  accrue  thereon  after  my  decease,  or,  pa^jsjl  ^f  yir 

ag  with  proper 
schools  at- 
tachedy  and  for 
the  endowment  of  the  churcli.  Though  a  separate  district  had  not  yet  been  created 
under  the  6  &  7  Vict.  c.  37,  it  was  held,  that'  the  bequest  was  not  void  under  the 
Mortmain  Act,  and  that  the  Ecclesiastical  Commissioners  would  become  entitled  to  the 
legacy,  if,  within  the  stated  period,  such  a  district  should  be  constituted  under  the 
provisions  of  the  statute. 
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1856.  AS  the  case  may  be,  after  such  subsequent  legalizatioD, 
(and  which  sum  and  investments  are  hereinafter  referred 
to  as  the  said  church  fund^)  shall  be  applied  for  or 
towards  the  effecting  the  general  object  hereinafter 
specified,  namely,  the  providing  a  proper  site  for  erect" 
ing  and  the  erection  and  completion  of  a  church  for  the 
worship  of  God  according  to  the  rites  of  the  established 
Church  of  England  and  Ireland  in  that  part  of  the 
township  of  Bilston  aforesaid  called  Bradley^  in  the 
parish  of  Wolverhampton  in  the  said  county  of  Stafford^ 
with  proper  schools  attached  thereto,  and  for  or  towards 
the  endowment  of  such  church  or  the  benefice  thereof. 
And  for  giving  effect  to  such  object,  so  fiEir  as  the  same 
may  be  practicable,  I  direct  that  the  said  trustees  or 
trustee  for  the  time  being  hereunder  shall  by  deed,  &c., 
declare  and  make  such  trusts,  provisions,  rules,  and  re- 
gulations concerning  the  said  church  fundy  and  the 
annual  income  thereof  and  the  application  thereof  re- 
spectively, as  shall,  in  their  or  his  judgment,  be  best 
adapted  to  carry  into  effect,  in  the  most  beneficial  and 
efficient  manner,  the  general  object  hereinbefore  specified, 
or  such  portion  or  portions  thereof  as  may,  for  the  time 
being,  be  legally  practicable,  and  to  define  and  ascertain 
the  precise  and  best  mode  of  carrying  the  same  into 
practical  operation,  and  the  respective  proportions  of  the 
fund  to  be  appropriated  to  any  or  either  of  the  aforesaid 
particular  objects,  and  the  mode  of  investment,  and  of 
the  variation  of  the  investments  of  the  said  sum  of 
8,000/.,  and  the  original  nomination  and  new  appoint- 
ment, from  time  to  time,  of  trustees  thereof,  and  for  the 
regulation  and  adjustment  of  every  question,  matter  and 
thing  connected  with  the  same  fund  and  the  application 
thereof,  and  for  any  such  modifications  of  the  said 
general  object,  as  may,  under  the  circumstances  of  the 
case,  appear  expedient.  Provided  nevertheless,  and  I 
hereby  recommend,  but  so  as  not  to  impose  any  con- 
dition 
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dition  or  obligation  whatsoever,  that  the  proportions  in  1866. 
which  the  said  church  fund  should  be  applied  for  the 
principal  objects  hereinbefore  specified  should  be,  three 
equal  fifth  parts  thereof  for  the  site,  erection  and  com- 
pletion of  the  said  church  and  schools,  and  two  equal 
fifth  parts  thereof  for  such  endowment,  and  that  if  and 
so  far  as  the  same  may  be  or  become  l^al,  such  endow- 
ment fund  or  the  greats*  part  thereof  should  be  invested 
in  the  purchase  of  land." 

'*  Provided  always  and  1  direct,  that  in  the  aforesaid 
declaration  of  trust  of  the  said  church  fund,  provision 
shall  be  made,  to  the  effect,  that  if,  within  the  aforesaid 
limited  period  after  my  decease,  and  under  or  pursuant 
to  the  provisions  of  the  Act  of  the  sixth  and  seventh 
years  of  the  present  reign,  chapter  37,  or  other  legal 
authority,  that  part  of  the  said  township  of  Bilston, 
called  Bradley,  or  any  portion  thereof,  should  be  duly 
constituted  a  separate  district  for  spiritual  purposes,  it 
shall  be  lawful  for  the  said  trustees  for  the  time  being 
of  the  said  church  fund  to  transfer  unto  or  vest  in  the 
ecclesiastical  commissioners  for  England,  or  any  other 
commissioners,  corporation,  or  pubh'c  body  who  may  be 
legally  authorized  in  that  behalf,  the  same  church  fund, 
or  such  portion  thereof  as  to  the  trustees  thereof  shall, 
under  the  circumstances  of  the  case,  appear  sufficient  or 
proper,  for  or  towards  the  providing  a  church  or  chapel 
for  such  district,  and  for  or  towards  the  endowment  or 
augmentation  of  the  income  of  the  minister  or  perpetual 
curate  thereof,  or  for  either  of  such  purposes,  and  if  for 
both,  then  in  such  proportions  as  the  same  trustees 
shall  think  most  beneficial."  He  then  authorized  the 
trustees  of  his  will  to  pay  the  church  fund  to  the  trustees 
appointed  by  the  deed  of  trust,  and  further  directed  the 
intermediate  annual  income  of  the  church  fund,  from 
the  time  of  his  decease  until  the  same  fund  should 
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become  legally  applicable  for  effecting  the  aforesaid 
objects  or  any  of  them,  or  until  the  sooner  expiration  of 
the  aforesaid  term  of  twenty- one  years,  and  the  capital 
if  it  should  not  become  so  legally  applicable  within  tlie 
said  term,  should  sink  into  and  form  part  of  his  residuary 
personal  estate. 


The  testator  died  in  July^  1854. 

The  6  &  7  Vict.  c.  37,  intituled  *'  An  Act  to  make 
better  Provision  for  the  Spiritual  Care  of  populous 
Parishes,"  by  the  9th  section,  after  reciting  that  **  there 
are  divers  parishes,  chapelries  and  districts  of  great 
extent,  and  containing  a  large  population,  wherein  or  in 
parts  whereof  the  provision  for  public  worship  and  for 
pastoral  superintendence  is  insuflBcient  for  the  spiritual 
wants  of  the  inhabitants  thereof,"  authority  is  given  to 
the  Ecclesiastical  Commissioners,  with  the  consent  of 
the  bishop,  to  constitute  a  separate  district,  but  the 
draft  of  their  scheme  is  to  be  laid  before  her  Majesty  in 
council.  It  proceeds — "  provided  also,  that  in  every 
scheme  for  constituting  any  such  district,  the  said  com- 
missioners shall  recommend  to  her  Majesty  in  council, 
that  the  minister  of  such  district,  when  duly  licensed,  as 
hereinafter  mentioned,  shall  be  permanently  endowed, 
under  the  provisions  hereinafter  contained,  to  an  amount 
of  not  less  than  the  annual  value  of  lOOZ. ;  and  also,  if 
such  endowment  be  of  less  than  the  annual  value  of 
150Z.,  that  the  same  shall  be  increased,  under  the  like 
provisions,  to  such  last-mentioned  amount,  at  the  least, 
so  soon  as  such  district  shall  have  become  a  new  parish, 
as  hereinafter  provided." 


The  22nd  section  is  as  follows : — "  And  for  the  en- 
couragement of  such  persons  as  shall  be  disposed  to 
contribute  towards  the  purposes  of  this  act,  and  that 

their 
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tbcSr  charity  may  be  rightly  applied,  be  it  enacted,  that 
all  persons  having  any  estate,  &c.,  in  any  lands,  &c.,  may, 
by  deed  inrolled,  or  by  testament,  "  give  and  grant  to, 
and  vest  in  the  said  Ecclesiastical  Commissioners  for 
Bingland  and  their  successors,  all  such  his  or  their 
estate,  interest,  or  property  in  such  lands,  &c.  &c.,  for 
and  towards  the  endowment  or  augmentation  of  the 
income  of  such  ministers  or  perpetual  curates  as  afore- 
said, or  for  or  towards  providing  any  church  or  chapel, 
for  the  purposes  and  subject  to  the  provisions  of  this 
act,  &c.  &c. ;  and  such  commissioners  and  their  suc- 
cessors shall  have  full  capacity  and  ability  to  purchase, 
receive,  take,  hold,  and  enjoy,  for  the  purposes  afore- 
said, as  well  from  such  persons  as  shall  be  so  charitably 
disposed  to  give  the  same,  as  from  all  other  persons 
who  shall  be  willing  to  sell  or  aliene  to  the  said  com- 
missioners any  lands,  tithes,  tenements,  or  other  here* 
ditaments,  goods,  or  chattels,  without  any  licence  or 
writ  of  ad  quod  damnum^  the  Statute  of  Mortmain,  or 
any  other  statute  or  law,  to  the  contrary  notwithstanding.*' 

Mr.  Bird^  for  the  trustees. 

Mr.  Druce  (in  the  absence  of  Mr.  R.  Palmer)^  for 
the  residuary  legatee.  Independently  of  the  statute  of 
the  6  &  7  Vict.  c.  37,  the  bequest  is  void  under  the 
Mortmain  Act,  for  its  express  object  is  to  procure  land 
as  a  site  for  the  church  and  school,  and*  to  erect  a 
church  and  school-room  thereon.  The  objection  is  not 
removed  by  the  discretion  given  to  the  trustees,for  its  ten- 
dency is  to  bring  land  into  mortmain,  which  is  contrary  to 
the  policy  of  the  law  and  void ;  Trye  v.  The  Corporation 
of  Gloucester  (a) ;  Philpott  v.  St.  George's  Hospital  (b) ; 
and  a  gift  or  limitation  having  a  tendency  opposed  to 

the 
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the  policy  of  the  law   is  invalid ;   Egertan  v.   Lord 
Braumlaw  (a). 

At  the  death  of  the  testator,  the  gift  was  void  under 
the  existing  law,  and  it  could  only  take  effect  in  the 
event  of  its  becoming  legalized  by  subsequent  legisla- 
tion. No  district  had  then  been  created,  and  the  validity 
of  the  gift  must  be  determined  at  the  death,  for  subse- 
quent alterations  in  the  law  could  not  revive  an  invalid 
bequest  The  act  only  authorizes  a  gift  to  the  com- 
missioners ;  here  the  bequest,  which  is  to  the  trustees, 
does  not  come  within  the  terms  of  the  Act.  It  is  made 
contingent  on  an  alteration  being  made  in  the  law,  and 
in  effect  is  an  undue  inducement  to  the  legalization  of 
a  charitable  bequest  which  was  invalid  at  the  testator's 
death. 


Mr.  C  M.  Roupell,  for  Apolonia  Baldwin^  in  the 
same  interest. 


Mr.  Lloyd  and  Mr.  Fleming^  for  the  Ecclesiastical 
Commissioners.  The  testator  had  two  modes  of  effec- 
tuating his  object;  first,  by  means  of  the  trustees; 
and,  secondly,  under  the  provisions  of  the  late  statute. 
The  alternative  scheme,  which  the  trustees,  by  the 
word  '*  or,"  have  the  power  of  authorizing,  renders  the 
gift  valid ;  for  where  an  option  is  given  to  trustees  to 
effect  a  charitable  object  in  either  of  two  ways,  one  of 
which  is  legal,  and  the  other  illegal,  the  Court  would 
compel  the  adoption  of  the  legal  mode,  so  as  to  render 
the  gift  valid.  Under  the  6  &  7  Vict.  c.  37,  the  legis- 
lature contemplated  a  previous  gift  enabling  the  com- 
missioners to  effect  a  division  of  a  parish,  for,  without  an 
endowment  and  provision  for  the  clergy,  no  division  of 

a 
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a  perifth  could  ever  be  made.  This  enabling  act,  by 
which  the  legislature  authorizes  an  object  to  be  carried 
into  effect  by  commissioners,  ought  to  be  construed 
liberally.  The  22nd  section  is  express  upon  the  sub- 
ject. It  empowered  any  person,  by  will,  to  give  and 
grant  to,  and  vest  in,  the  Ecclesiastical  Commissioners, 
lands  for  the  purposes  of  the  statute.  [  The  Master  of 
the  Rolls*  If  the  district  had  been  constituted  before 
the  death  of  the  testator,  there  could  be  no  doubt ;  but 
could  the  endowment  by  will  be  made  by  anticipation  ? 
Again,  could  a  testator  direct  the  accumulation  of  a 
fund,  and  then  make  a  valid  gift  of  it,  to  take  effect  only 
in  case  the  law  should  be  altered,  for  instance,  in  the 
event  of  a  marriage  with  a  deceased  wife's  sister  being 
made  valid.]  A  testator  might  suspend  the  final  dispo- 
sition of  a  fund  during  the  period  allowed  by  law,  which 
the  testator  has  done  in  the  present  case,  and  then 
direct  it  to  be  applied  to  any  object  legal  at  that  period. 
All  the  provisions  of  the  statute  are  prospective. 
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It  is  not  necessary  that  the  gift  should  be  direct  to 
the  commissioners,  it  may  be  made  to  them  through 
trustees.  [  The  Master  of  the  Rolls.  I  do  not  think 
that  the  interposition  of  trustees  makes  any  difference.] 
The  amount  of  the  legacy  must  be  set  apart  to  await  the 
constitution  of  the  district  by  the  Ecclesiastical  Com- 
missioners, and,  when  constituted,  the  commissioners 
will  have  a  right  to  demand  the  transfer  of  the  fund  to 
them. 

They  cited  Attorney-General  v.  The  Bishop  of  Ches- 
ter  (a) ;  The  Mayor  of  Lyons  v.  The  East  India  Com- 
pany (i) ;  The  Church  Building  Society  v.  Barlow  (c) ; 

Incorporated 
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(6)  1  Moo.  P.  C.C.  175,  298. 


(r)  3  De  G.,  M.  ^  G.  120. 
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Incorporated  Church   Building  Society   v.    Cole9(a); 
White  V.  Vernon  {b) ;  GirdUstone  v.  Creed  (c). 

Mr.  Druce  in  reply. 


Jufy'2i.  j%e  Master  of  the  Rolls. 

The  question  here  is  whether  the  bequest  made  by  the 
testator  is  valid. 


It  is  first  contended  that  this  legacy  tends  to  introduce 
land  into  mortmain,  and  that,  according  to  my  decision 
in  Trye  v.  The  Corporation  of  Oloucester  {d\  this  is 
void.  On  the  other  side,  it  is  not  disputed,  upon  the 
legacy  itself,  as  it  stands,  that  it  comes  within  the  prin- 
ciple of  that  decision,  and  that  part  of  the  case  is  not  in 
fact  urged  on  behalf  of  the  charity.  But  then  it  is 
contended,  that  it  is  rendered  valid  by  the  6  &  7  Vict. 
c.  37,  intituled,  ''  An  Act  to  make  better  Provision  for 
the  Spiritual  Care  of  populous  Parishes." 

I  think  it  unnecessary  to  consider  the  question  as  to 
whether  the  Court  will  allow  a  fund  to  be  applied  for 
a  purpose  which  is  not  legal  at  the  time,  but  which  is 
afterwards  made  legal  by  an  Act  of  Parliament,  because 
I  think  the  present  question  turns  upon  the  construction 
of  this  statute.  If  this  district  of  Bradley  were  an 
existing  district,  created  by  the  Commissioners  under 
the  statute,  for  the  purpose  of  making  provision  for 
the  spiritual  care  of  souls,  no  question  would,  in  my 
opinion,  arise  upon  this  point.  The  only  question 
arises  from  the  fact  that  the  district  was  not,  either  at 
the  date  of  the  will  or  at  the  death  of  the  testator, 

or 
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or  even  at  the  present  moment,  an  existing  district, 
and  it  is  urged  that  the  22nd  clause  of  this  statute  does 
not  authorize  the  giving  of  land  in  mortmain  for  the 
purpose  of  creating  a  new  district. 

I  assume  that,  independently  of  the  Act,  it  is  impos* 
sible  that  this  could  be  done,  and  the  only  question  is, 
whether  the  Act  authorizes  it.  On  reading  it  over  and 
considering  the  matter  as  carefully  as  I  can,  I  am  of 
opinion  that  the  statute  does  authorize  it,  and  that  the 
bequest  is  perfectly  good.  Before  reading  the  22nd 
section,  I  think  it  is  desirable  to  notice  the  general 
scope  and  purpose  of  the  Act.  The  object  of  the 
Act  is  to  make  better  provision  for  the  spiritual  care 
of  populous  parishes.  There  are  several  powers  and 
directions  given  to  the  Commissioners  in  the  Ist  clause, 
and  then,  by  the  9th  section,  it  points  out  the  mode  in 
which  separate  districts  may  be  constituted  for  spiritual 
purposes,  and  it  specifies  to  what  extent  they  must  be 
endowed,  and  enacts,  that  unless  they  are  endowed  to  a 
certain  amount  (that  is,  they  must  not  be  of  less  than 
the  annual  value  of  100/.),  the  district  cannot  be  esta- 
blished. It  is  therefore  a  condition  precedent,  that 
unless  the  minister  is  so  endowed,  the  district  cannot  be 
constituted,  and,  therefore,  the  endowment  must  precede 
the  constitution  or  creation  of  the  district.  This  scheme 
must  be  submitted  to  the  Queen  in  council,  and  must 
be  ratified  by  her  before  the  new  district  is  created. 
Therefore,  the  steps  are,  1st,  the  endowment;  2nd, 
the  scheme  in  consequence  of  the  endowment;  and 
3rd,  this  must  be  submitted  to  the  Queen  in  council, 
and  sanctioned  and  approved  of  by  her.  Observing 
that  these  preliminary  steps  must  take  place,  the  22nd 
section,  so  far  as  material,  is  in  these  words  —  IThe 

Master  of  the  Rolls  read  the  22nd  section  (a)]. 

It 
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It  is  to  be  obaerved,  that  the  latter  part  of  this 
section  has  no  eSect  od  this  qae§tioii.  It  onlj  gira 
an  anthority  to  the  GonimiEsionere  to  bold  land  in 
mortmain.  But  it  allows  giving  the  land  for  two  dis- 
tinct purposes,  that  is,  for  the  endowment  or  aug- 
mentation of  the  income  of  the  minister,  or  for  or 
towards  the  providing  any  church  or  chapel  for  the 
purposes  of  the  Act.  The  first  ohject  pointed  ont  by  the 
clause  is  the  endowment,  and  the  second  the  augmenta- 
tion. The  augmentation,  therefore,  is  only  after  it  is 
endowed,  and,  in  the  first  instance,  the  endowment  must 
take  place  before  the  creation  or  constitution  of  the 
district,  bectase  until  ihere  is  a  minister  sufficiently 
endowed,  the  district  cannot  be  constituted  at  all.  It 
is  clear  that  this  is  good  in  the  case  of  a  deed,  and  in 
the  same  circomatances,  I  think  it  impossible  to  find 
any  reason  why  it  is  not  equally  good  in  the  case  of 
a  will.  They  are  both  included  in  the  same  sentence. 
Possibly,  in  the  case  of  the  deed,  a  man  who  intended 
to  give  land  could  not  settle  it  until  the  Commissioners 
had  consented  or  determined  to  constitute  the  new  dis- 
trict, but  in  the  case  of  the  devise,  it  is  made  without  any 
previous  communication  with  the  Commissioners,  and 
thereupon  it  is  for  them  to  determine  whether  the  district 
ought  to  be  created  or  not.  They,  no  doubt,  are  bound 
to  exercise  their  judgment,  according  to  the  best  of  their 
ability,  in  the  dischai^ng  of  the  duties  imposed  upon 
them ;  but  this  Court  always  acts  upon  the  assumption 
(and  with  which  it  has  always  had  reason  to  be  satis- 
fled),  that  Commissioners  will  duly  perform  their  duty. 
I  make  this  observation  with  reference  to  all  classes 
of  Commissioners  constituted  by  various  Acts  of  Par- 
Uunent,  and  I  had  to  make  a  similar  observation 
with  respect  to  the  Commissioners  of  Inclosurr,  in  a 
former  case,  Minet  v.  Leman  (a). 

i  am 
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I  am  therefore  of  opinion  that  this  legacy  is  valid, 
because  the  endowment  must  precede  the  creation  of 
the  district,  and  the  Act  of  Parliament  has  rendered 
this  legal,  notwithstanding  the  provisions  of  the  Statute 
of  MoKmain  or  any  other  law.  In  this  case,  the  Com- 
missioners having  thought  this  a  proper  case  for  the 
constitution  of  the  district  (which  I  assume,  for  I  do 
not  know  that  I  have  any  evidence  on  the  point  before 
me),  I  am  of  opinion,  on  that  assumption,  that  the  be- 
quest is  valid,  and  I  will  make  a  declaration  to  that 
efiect. 


18A6. 


TAYLOR  r.  DEAN. 

rjpHIS  was  a  demurrer  to  the  Plaintiff's  bill  for  virant 
of  equity  and  for  want  of  parties.     The  facts  were 
as  follows : — 

By  deed  poll,  dated  the  6th  of  February ^  1852,  a 
number  of  shipowners,  who  were  members  of  a  Mutual 
Marine  Assurance  Company  called  ^'  The  Colchester 
Equitabk  Ship  Insurance  Sociely/*  did  **  make  assur- 
ance or  cause  themselves  respectively  and  each  such 
person  to  be  insured  in  respect  of"  their  ships  to  the 
amount  specified,  "  according  to  the  rules  and  regula- 
tions thereinafter  in  that  behalf  mentioned  or  referred 


»» 


to. 


By  the  rules  thus  referred  to,  a  committee  of  seven 
were  appointed,  who  were  empowered  'Ho  settle  and 
adjust  all  averages  and  total  losses,  and  also  to  settle 
and  determine  all  controversies  and  disputes,  and  all 
accounts,  demands  and  transactions  whatever"  between 

VOL.  XXII.  F  F  the 


June  23. 

In  the  case  of 
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1856.  the  subscribers,  and  their  determination  was  to  be  bind- 
ing and  conclusive  upon  the  subscribers^  unleiM  the 
parties  required  an  arbitration. 

Rule  11,  after  providing  for  the  payment  by  every 
member,  on  entering  his  ship,  of  a  specified  premium, 
proceeded — "  The  above  premiums  to  be  paid  into  the 
bank  of  Messrs.  Round,  Green  &  Co.,  to  serve  as  a 
capital  to  pay  off,  without  delay,  all  losses,  damages 
and  expenses  incurred  by  the  society,  and  the  same  to 
be  drawn  by  cheque,  signed  by  any  two  of  the  com* 
mittee  and  countersigned  by  the  secretary;  and  should 
any  surplus  capital  remain,  after  paying  all  claims  and 
expenses  upon  or  incurred  by  the  society  to  the  end  of* 
the  year,  the  same  shall  be  disposed  of  as  shall  be 
agreed  upon  at  the  general  meeting." 

The  39th  rule,  provided  that  in  cases  of  mortgage, 
the  owner  should  give  notice  thereof  to  the  secretary ; 
and  no  member  should  have  any  claim  for  any  loss  sus- 
tained by  his  ship,  unless  he  had  procured  an  under- 
taking of  the  mortgagee  to  pay  all  premiums,  &c.  due 
to  the  society  ;  "  nevertheless  such  member  shall  be 
liable  for,  and  pay  his  premium,  contributions  and  other 
demands,  the  same  as  any  other  member  and  as  if  such 
mortgage  or  assignment  had  not  been  made." 

By  the  47th  rule,  if  any  difference  should  arise  be- 
tween the  committee  and  any  member,  relative  to  the 
amount  of  any  loss  or  damage,  or  to  a  claim  for  average, 
two  arbitrators  were  to  be  named,  who  were  to  ap- 
point an  umpire  or  third  arbitrator,  and  the  decision  of 
the  said  third  arbitrator  was  to  be  conclusive,  as  far  as 
regarded  the  quantum  or  amount  of  damage  or  remu- 
neration ;  but  nevertheless,  the  decision  of  such  arbi- 
trators as  to  such  quantum  or  amount  should  be  wholly 

without 
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without  prejudice  to  the  right  oF  the  members  to  dispute  1856. 
Boy  such  claim,  in  a  Court  of  Law,  upon  the  ground  of 
the  unseaworthiness  of  any  ship,  at  the  time  of  entering 
into  the  contract  of  insurance,  &c.y  or  of  such  claim 
having  been  forfeited,  by  reason  of  any  breach  of  the 
rules  of  the  society  having  been  committed,  or  other* 
wise.  And  it  was  thereby  expressly  declared  to  be  a 
part  of  the  contract  of  insurance,  that  no  member  who 
refused  to  accept  the  amount  of  any  damage,  as  settled 
by  the  committee,  in  full  satisfaction  of  his  claim,  should 
be  entitled  to  maintain  any  action  or  suit,  until  the 
matter  in  dispute  should  have  been  referred  to  and 
decided  by  the  arbitrators,  and  then  only  for  such  sum 
as  they  might  award.  Any  such  submission  to  reference 
might  be  made  a  rule  of  either  of  her  Majesty's  Courts 
of  Record  at  Westminstery  if  the  Judges  thereof  should 
think  fit. 

In  February,  1862,  Mr.  Taylor  entered  and  insured 
his  ship,  called  the  Wrestler,  in  the  society  for  700/. 
The  bill  stated  that  no  policy  for  the  insurance  of  the 
ship  was  ever  delivered  to  or  registered  by  Taylor,  it 
being  usually  considered,  by  the  members  of  the  said  so- 
ciety, to  be  unnecessary  to  incur  the  expense  of  a  policy. 

In  August,  1862,  the  ship  was  stranded,  and  Mr. 
Taylor  claimed  700/.  as  for  a  total  loss.  This  was  re- 
sisted by  the  committee,  **  upon  the  ground  that  the 
ship  was  not,  at  the  time  of  her  loss,  bon&  fide  in  the 
full  and  absolute  possession  of  the  owner,  as  named 
upon  the  deed  of  the  society ;"  and  upon  the  ground 
that  it  was  lost  through'  neglect,  if  not  design,  of  the 
master, ''  and  also  upon  various  other  grounds." 

In  consequence  of  this  refusal,  a  long  correspondence 
took  place,  and  it  was  ultimately  agreed  to  refer  the 
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question  in  dispute  to  arbitration.  Mr.  Gillespie  and 
Mr.  Bayley  were  appointed  arbitrators,  and  they  ap- 
pointed Mr.  Cook  umpire. 

Mr.  Gillespie  and  Mr.  Bayley  made  their  award  on 
the  14th  of  February f  1864,  whereby  they  awarded  that 
there  was  due  to  the  executors  of  Taylor^  from  the 
society  and  the  individual  members  thereof,  the  sum  of 
602/.  \s.  And  the  arbitrators  awarded,  that  the  De- 
fendants, being  such  committee  of  the  society,  should 
forthwith  assess  and  apportion  the  sum  of  602/.  \s, 
amongst  the  individual  members  of  the  society,  ac- 
cording to  the  rules  and  regulations  of  the  society,  and 
pay  it  to  the  Plaintiffs  on  or  before  the  15th  day  of 
May. 

This  bill,  filed  against  the  seven  members  of  the  com- 
mittee alone,  alleged  that  the  Defendants  refused  to  pay 
the  Plaintiffs  this  sum,  or  to  abide  by  the  award,  or  to 
assess  and  apportion  the  amount  awarded  amongst  the 
members  of  the  society,  as  directed  by  the  award,  in- 
sisting, by  way  of  excuse,  that  fhe  ship  was,  at  the  time 
she  was  insured,  mortgaged  to  Messra.  Alexander^  of 
which  mortgage  Taylor  had  given  no  notice  to  the 
secretary  of  the  society,  as  required  by  the  39th  rule, 
and  also  alleging,  that  the  said  ship  had  been  lost  io 
consequence  of  the  misconduct  of  the  master  thereof. 
These  allegations  were  negatived  by  the  Plaintiffs. 

The  bill  also  alleged  as  follows  : — ''  The  persons  con- 
stituting the  society  are  exceedingly  numerous,  being 
upwards  of  100  at  least  in  number,  and  such  number  is 
so  great,  and  so  liable  to  change  and  fluctuation,  that  it 
is  not  practicable,  without  the  greatest  inconvenience,  to 
make  them  all  individually  parties  to  this  suit,  and  to 

do 
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do  SO,  will,  in  fact,  render  it  impoiaible  to  prosecute  the 
same  to  a  hearing." 

The  bill  prayed  as  follows : — 

**  1st.  A  declaration  that  the  Plaintiffs  were  entitled  to 
be  paid  the  602/.  Is.,  by  rateable  contribution  of  the 
members  of  the  said  society. 

^  2nd.  Or  that  an  account  might  be  taken  of  what 
was  due  to  the  Plaintiffs  from  the  ^  Colchester  Equitable 
Ship  Insurance  Society/  and  the  individual  members 
thereof  liable  to  contribute  in  respect  of  the  loss  of  the 
ship. 

*^  3rd.  That  the  Defendants  might  be  decreed  to  pay 
the  amount  due  to  the  Plaintiffs  out  of  the  funds  of  the 
society,  or  to  assess  and  apportion  such  amount  amongst 
the  individual  members  of  the  society  liable  to  contribute 
thereto,  and  cause  the  amount  to  be  raised ;  and  that  it 
might  be  declared,  that  the  proportion  assessed  on  such 
members  as  should  neglect  or  refuse  to  pay  the  same, 
constituted  charges  on  their  respective  ships  insured  in 
the  society,  and  also  on  the  general  funds  and  property 
of  the  society." 

Mr.  Lloyd  and  Mr.  F.  S.  Williams  in  support  of  the 
demurrer.  The  members  of  the  committee  alone  are  not 
sufficient  parties  to  the  record.  By  the  second  rule  of 
the  society  the  duties  of  the  committee  are  bf  a  limited 
nature,  and  they  do  not  represent  the  general  body  of 
the  shareholders  in  the  Association.  The  deed  is  pe- 
culiar; it  constitutes  a  company  with  several  covenants; 
it  is  not  a  deed  of  trust,  nor  are  the  committee  trustees 
for  the  shareholders.  There  is  no  common  or  joint  lia- 
bility of  the  parties  who  executed  the  deed ;  no  right  to 

participate 


433 


1866. 


Tatlok 

V. 

Dbam. 


434  CASES  IN  CHANCERY. 

1866.        participate  in  the  profit  or  join  in  the  loss;  it  is  merely 
a  mutual  Insurance  Company. 

The  Plaintiffs  are  precluded  by  the  award,  and  their 
remedy  is  at  law — either  upon  the  awards  against  the 
person  who  referred  the  matter  to  arbitration,  or  on  the 
deed.  The  amount  of  the  claim  is  found  by  the  award, 
and  an  action  at  law  would  lie.  The  terms  of  it  are 
very  precise,  the  amount  due  and  the  day  prescribed  on 
which  payment  was  to  be  made.  A  complete  personal 
liability  thereby  arises,  which  could  and  ought  to  be 
pursued  at  law.  The  only  ground  of  equity  suggested 
by  the  bill  is,  that  the  ship  was  mortgaged  to  Alex- 
ander Sc  Co.,  and  that  no  notice  was  given  to  the  com- 
pany ;  but  the  mortgage  was  satisfied  at  the  time  of  the 
insurance,  and  therefore  the  allegation  in  this  respect, 
although  not  wholly  untrue,  was  substantially  untrue. 
The  object  of  the  bill  is  to  have  a  declaration  of  the 
legal  effect  of  a  legal  instrument,  and  is  in  the  nature 
of  a  money  demand.  [The  Master  of  the  Rolls  in- 
quired how  contribution  could  be  enforced  at  common 
law?]  The  award  being  made  a  rule  of  Court,  an 
attachment  would  lie  against  the  individuals  forming 
the  committee  for  nonpayment  of  the  amount  due  by 
the  award.  If  proved  to  be  members  in  the  usual 
way,  the  rule  nisi  would  be  ordered  to  be  served 
upon  them.  The  award  is  a  clear  obligation  on  the 
members  of  the  committee  to  pay,  and  which  cannot 
be  evaded  by  saying  that  others  are  liable  to  pay  and 
contribute.  The  award  must  be  held  to  be  a  valid 
award,  and  good  in  all  its  parts,  and  this  Court  has  no 
jurisdiction  to  relieve  against  its  effect,  although  the 
submission  may  not  have  been  made  a  rule  of  Court; 
Davis  V.  Getty  (a).    A  bill  will  not  lie  to  impeach  an 

award 

(a)  1  Sim.  SfS.  411. 
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award  made  under  the  Stat,  of  Will,  (a),  whether  the 
submission,  under  which  it  was  made,  has  or  has  not 
been  made  a  rule  or  order  of  Court  before  bill  filed ; 
Heming  v.  Swinnerton  (b).  A  complete  new  right  has 
arisen  under  the  award,  as  much  so  as  if  an  accept- 
ance to  a  bill  of  exchange  had  been  given ;  Coffee  v. 
Brian  (c).  Another  objection  arises  as  to  the  alterna- 
tive prayer  of  the  bill,  praying  an  account.  This  is 
not  a  mutual,  but  a  separate  account,  nor  is  it  a  compli- 
cated separate  account,  and  therefore  it  is  not  sufficient 
to  found  the  jurisdiction  of  this  Court.  If  anything,  it 
is  simply,  a  settled  account,  and  a  partner  may  sue  for 
a  balance  due  to  him  on  an  account  closed,  and  an 
agreement  to  pay  the  amount;  Foster  v.  Allanson (d). 
The  allegation  that  there  are  funds  of  the  company  at 
the  bankers  is  too  indefinite,  it  is  not  alleged  that  they 
are  sufficient  to  pay  all  the  different  demands  against 
the  company.  Another  objection,  which  is  admitted  on 
the  bill,  is,  that  there  was  no  policy  of  insurance  ac- 
tually effected  on  the  ship.  This  is  in  direct  contra- 
vention of  the  Stamp  Acts  (7  &  8  Vict,  c.  21,  s.  3),  and 
the  2nd  rule  of  the  society  clearly  assumes  that  policies 
should  be  entered  into. 


1856. 


Wallworth  v.  Holt(e);  Nichols  v.  Roe(f);  Helme 
V.  Smith  {g) ;  Hinton  v.  Meade  (A),  and  Venning  v. 
Leckie^i),  were  also  referred  to;  and  see  Scott  v. 
Avery  (A). 


Mr.  jR.  Palmer  and  Mr.  Jolliffe,  in  support  of  the 
bill,  were  not  called  upon. 


(a)  9  &  10  WiU,  3,  c.  15. 
(6)  2  PhilL  79. 

(c)  3  Bing,  54. 

(d)  2  Term  Rep,  479. 

(e)  4  My.  ^  Cr.  619. 
(/)  6  Sim.  156. 


The 


(g)  7  Bing,  709^ 


24  LawJ,N,S.  {Erch.) 
140. 
(i)  13  Ea»t,  7. 
{k)  5  H.  L(U.  Cos,  811. 
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1866. 


Taylor 

V, 

Dean. 


The  Master  of  the  Rolls. 

I  think  the  demurrer  to  this  bill  must  be  overruled. 
The  case  proceeds  on  the  assumption  either  that  there 
was  a  good  and  valid  award  made  under  the  regulations 
of  this  company^  or  that  there  was  no  award  at  all,  and 
it  is  pressed  upon  me  that  I  must  allow  this  demurrer,  as 
there  is  no  probability  that  I  could  grant  the  Plamtiffs 
any  relief  at  the  hearing  of  the  cause. 


The  first  paragraph  of  the  prayer  proceeds  on  the 
assumption  that  the  award  has  settled  the  amount,  and 
the  second  asks  for  an  account,  and  the  bill  therefore 
seems  to  be  framed  with  a  view  to  meet  each  case. 

Assuming  that  the  award  is  not  binding,  that  it 
does  not  affect  any  one,  and  that  it  cannot  be  sup- 
ported, then  it  would  leave  the  parties  as  if  there  had 
been  no  reference  or  award,  and,  consequently,  the  case 
IS  of  the  ordinary  character  of  an  Insurance  Company, 
in  which  a  number  of  persons  have  associated  together, 
for  the  purpose  of  mutual  insurance  of  their  vessels  and 
bearing  the  loss.  I  am  of  opinion  that  in  such  a  case, 
one  member  is  entitled,  as  against  the  others,  to  have 
an  account  of  what  is  due  to  him,  and  to  enforce  contri- 
bution against  the  others  independently  of  any  remedy 
by  action  at  law. 


On  the  other  hand,  assuming  the  award  to  be  bind- 
ing, it  is  an  award  made  under  the  provisions  of  the 
47th  rule  of  this  association,  which  merely  provides  for 
a  determination  of  the  amount  of  the  loss  sustained,  and 
leaves  all  other  questions  open  between  the  parties.  It 
only  settles  the  amount  of  loss  to  be  paid,  by  contribu- 
tion, by  the  other  parties.  The  award  directs  an  as- 
sessment and  apportionment  of  the  sum  found  by  the 
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award  to  be  due,  to  be  levied  on  all  the  parties,  but        1856. 
this  can  only  be  properly  carried  out  by  the  interven- 
tion of  a  Court  of  Equity. 

I  wish  to  reserve,  until  the  hearing,  my  judgment 
upon  the  several  minor  points  which  have  been  raised 
during  the  argument.  As  to  the  surplus  at  the  bankers, 
I  cannot  now  say  that  the  Plaintiffs  may  not  be  able  to 
make  out  a  case  for  relief  at  the  hearing.  I  refrain 
from  making  any  observation  on  whether  it  is  necessary 
to  make  the  award  a  rule  of  Court ;  I  am  not  aware 
that  any  time  is  limited  for  that  purpose.  The  case 
may  be  analogous  to  those  where  the  act  may  be  done 
at  any  time  before  the  hearing,  as  in  the  case  of  a  plea 
for  want  of  a  personal  representative,  and  the  plea  is 
replied  to,  and  at  the  hearing  there  is  a  legal  personal 
representative,  who  has  been  appointed  subsequent  to 
the  filing  of  the  plea,  which  this  Court  has  held  suffi- 
cient. Nor  do  I  express  any  opinion  as  to  the  effect  of 
the  Stamp  Acts  requiring  a  stamped  policy  of  insur- 
ance to  have  been  entered  into ;  or  whether  any  policy 
was  necessary.  Those  questions  must  also  be  reserved 
for  the  hearing.  On  the  facts  stated  in  this  bill,  I 
think,  on  proving  them,  the  Plaintiffs  would  be  entitled 
to  some  relief,  and  upon  the  facts  I  do  not  see  in  what 
manner  the  Plaintiffs'  rights  could  be  enforced  at  com- 
mon law  without  great  expense  and  inconvenience, 
which  this  Court  would  lend  its  aid  to  prevent. 

Demurrer  overruled. 
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1856. 


June  SO, 

Under  the 
third-party 
clause  (6  &  7 
Vkt.  c.  73, 
s.  39)  it  b  not 
necessary, 
where  a  cestui 
que  trust  ap- 
plies for  tax- 
ation of  bills 
paid  by  trus- 
tees or  execu- 
tors, to  shew 
that  there  are 
fraudulent 
orer-charges. 

Taxation 
ordered  at  the 
instance  of  a 
legatee,  of  a 
bill  of  costs  of 
the  executors' 
solicitor,  for 
the  amount  of 
which  a  mort- 
gage had  been 
given  by  them. 


In  re  DRAKE. 

rilHE  Petitioner,  Mr.  Barker,  was,  under  the  will  of 
his  father,  interested  in  his  estate.     He  attained 
twenty-one  on  the  16th  o{  Augitst,  1856. 

The  two  executors  of  his  father's  will  employed  Mr. 
Drake,  of  Exeter,  in  the  matters  connected  with  the 
estate,  and  in  a  suit  for  its  administration.  An  order 
was  made  for  the  sale  of  the  testator's  leaseholds,  and  of 
a  house.  No.  15,  West  Street,  devised  to  the  Petitioner, 
but  to  which  the  testator  was  entitled,  subject  to  a 
mortgage. 

The  sale  took  place  in  Londxm,  and  Mr.  Drake  at- 
tended the  sale.  The  executors  purchased  the  house  on 
behalf  of  the  estate,  and  they  borrowed  a  sum  of  87^ 
from  Mr.  Drake  to  enable  them  to  complete  the  pur- 
chase. 

On  the  10th  of  October,  1855,  Mr.  Drake  delivered 
to  the  executors  his  three  bills  of  costs,  amounting  in  the 
whole  to  147/.  Is,  6d.,  and  a  cash  account  shewing  (in- 
cluding the  cash  advances)  a  balance  of  214/.  8s.  Id,  due 
to  him. 


On  the  20th  of  October,  1855,  one  of  the  executors, 
accompanied  by  a  solicitor's  clerk,  examined  and  ap- 
proved of  the  accounts,  and  expressed  a  desire  that  Mr. 
Drake  would  accept  a  mortgage  of  the  premises  in 
West  Street  for  five  years,  for  the  balance  due  on  such 
account.  This  he  agreed  to  do,  '^  upon  the  understand- 
ing 
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ing  that  it  was  to  include  the  amouDt  doe  on  the  bills  of       1866. 
costs,  as  delivered,  and  also  the  costs  for  preparing  the       ^^v^ 
mortgage  deed,  and  that  the  bills  of  costs  should  be       Drake. 
allowed  as  correct,  and  all  accounts  settled  to  the  time 
of  taking  such  mortgage.'' 

The  executors  assented,  and  on  the  17th  of  November, 
1855,  executed  a  mortgage  of  the  house  for  securing 
225/.,  and  they  paid  interest  on  this  mortgage  in 
February  and  April. 

The  four  bills  of  costs  and  a  copy  of  the  mortgage 
were,  in  February,  1856,  sent  by  the  executors  to  the 
Petitioner. 

The  Petitioner,  who,  as  has  been  stated,  had  attained 
twenty-one  in  August,  1855^  now  presented  this  Peti- 
tion for  the  taxation  of  the  bills  of  costs. 

He  alleged  ^'that  the  bills  of  costs  contained  numerous 
unreasonable  and  extravagant  charges,  and  that  the 
circumstances  under  which  the  mortgage  was  given  for 
the  amount  of  the  bills  of  costs,  and  the  unreasonable 
and  extravagant  charges  contained  in  the  first  bill,  were 
special  circumstances  which  justified  the  Court  in  re- 
ferring such  bill  for  taxation." 

^'That,  in  particular,  the  first  bill  contains  various 
charges  which  ought  not  to  have  been  made  or  inserted 
at  all,  that  is  to  say : — 

**  1.  Various  charges,  amounting  altogether  to  the 
sum  of  8/.  3s,  6d.,  for  writing  letters  to  the  [London] 
agent  of  Mr.  Drake,  and  perusing  letters  to  Mr.  Drake 
from  his  agent. 

"  2.  Variou|i 
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1856.  ^'2.  Varioas  charges,  amounting  altogether  to  the 

sum  of  42.  4s,  2d.,  for  perusing  and  making  close  copies 
of  the  copies  of  various  papers  in  the  suit  of  Barker  v. 
Hubert  [the  administration  suit],  sent  to  Mr.  Drake  by 
his  agent,  and  charged  for  in  the  second  bill  of  costs. 

''  3.  Two  charges,  amounting  to  12i.  16«.,  for  Mr. 
Drake  going  to  London  to  attend  the  sale  ordered  in  the 
suit  of  Barker  v.  Hilbert,  which  journey  was  wholly 
unnecessary  and  improper." 

It  also  specified  three  other  small  items,  amounting  in 
the  whole  to  l/«  14«.  4e/. 

*^  That  the  first  bill  contains  many  extravagant 
charges  for  business  done,  exceeding  the  amount  which 
ought  to  be  charged,  as,  for  example,  '  11th  December, 
1854. — Drawing  and  fair  copying  assignment  of  Lot  1 
purchased  by  you,  six  skins,  8/.  5«.,'  and  that  such 
charges  would  be  greatly  reduced  on  taxation." 

The  affidavit  of  the  Respondent's  clerk  stated,  that 
one  of  the  executors  expressed  to  him  his  desire  and  in- 
structions that  Mr.  Drake  should  attend  the  sale  of  the 
property  in  London, 

Mr.  a.  Palmer  and  Mr.  Batten,  in  support  of  the 
Petition,  argued  that  the  bills  of  costs  ought  to  be  taxed 
under  the  third -party  clause  (a),  the  bills  having  been 
settled  unknown  to  the  Petitioner,  and  items  of  over* 
charge  being  clearly  proved. 

As  to  the  attendance  in  London,  they  cited  Alsop  v. 
Lord  Oxford {b);  and  see  Li  re  Bevan{c), 

Mr. 

(fl)  6  &  7  Vict.  c.  73, 8. 39.  (6)  1  MyL  ^  K.  564. 

(c)  20  Beav.  146. 
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Mr.  J.  H.  PaimeT^  cantrd.  The  executors  themselves  1856. 
wo«ld  not  be  entitled  to  taxation,  for  after  an  account 
baa  been  settled  and  a  mortgage  given,  it  cannot  be 
opened  except  by  bill ;  Barwell  v.  Brooks  {a).  In  that 
case  it  was  held,  that  where  the  amount  of  a  bill  of  costs 
bad  been  included  in  a  settled  account  between  a  solicitor 
and  client,  and  retained  by  the  solicitor  out  of  moneys 
in  his  hands,  the  Court  had  no  jurisdiction,  upon  Peti- 
tion under  the  6  &  7  Vict.  c.  73,  to  open  the  account 
and  order  taxation,  and  that  it  could  only  be  done  by 
bill. 

Here  a  mortgage  security  was  given  a  month  after 
the  delivery  of  the  bill,  at  the  request  of  the  clients, 
both  for  the  costs  and  for  money  advances,  and  whereby 
they  gained  a  forbearance  for  five  years.  The  cestui  que 
trust  stands  in  the  situation  of  the  executors,  for  the  right 
given  to  third  parties  by  the  Act  does  not  alter  the  re- 
lation of  solicitor  and  client ;  In  re  Massey  (b).  In  re 
Neate{c)f  Lord  Langdak,  in  a  similar  case,  says: — '^He 
comes  as  cestui  que  trust,  asking  that  the  bill  may  be 
taxed;  the  taxation  is  to  take  place,  not  as  between  him 
and  the  solicitor,  but  as  between  the  solicitor  and  the 
trustees,  his  clients;  and  the  question  is,  if  the  trustees 
themselves  could  obtain  the  order  which  is  now  asked, 
not  by  them,  but  by  a  party  deriving  his  power  to  tax 
solely  under  the  Statute.  I  have  stated  over  and  over 
again,  that  the  Statute  does  not  alter  the  relation  between 
solicitor  and  client ;  and  though  it  gives  the  cestui  que 
trust  a  right  to  tax  a  bill  which  is  payable  out  of  his 
moneys,  yet  it  does  not  entitle  him  to  say,  that  the  so- 
licitor is  not  entitled  to  receive  all  that  is  due,  as  between 
him  and  the  trustees,  his  clients." 

So 

(0)  8  Bem,  121.  (6)  8  Bew.  458. 

(r)  10  Beav.  181. 
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1856.  So  ID  jRtf  Whitcombe(a),  it  was  held,  that  a  *'  settle- 

ment of  a  bill  of  costs  between  a  solicitor  and  client, 
upon  a  special  agreement,  precludes  an  order  being 
made  upon  petition  for  taxation.  The  agreement  must 
first  be  set  aside  by  suit  before  the  matter  can  be  re- 
opened." 

The  over-charge  complained  of  must  be  fraudulent  to 
authorize  a  taxation  after  payment ;  In  re  Currie  {b) ; 
In  re  Barrow  (c).  The  journey  to  London  was  autho- 
rized, and  ought  to  be  paid  for ;  In  re  Pender  ((f). 

The  Master  of  the  Rolls. 

There  is  a  mistake  on  the  part  of  the  Respondent  in 
supposing  that  this  Court  will  not  order  the  taxation  of 
a  bill  of  costs  after  the  client  who  is  liable  to  pay  has 
paid  or  settled  the  bill  in  account. 

By  the  41st  section,  the  Court  is  precluded  from 
ordering  taxation  after  payment,  except  under  '*  special 
circumstances ;"  but  that  exception  does  not  apply  to 
cases  under  the  39th  section,  called  the  third-party 
clause,  in  which  no  mention  is  made  of  '^  special  cir- 
cumstances." 

If  the  executors  had  applied  to  have  these  bills 
taxed,  I  should  not  have  opened  the  matter,  or  have 
allowed  them  to  be  taxed,  but  should  have  dismissed 
their  Petition  with  costs.  But  here  the  case  is  this : — 
Executors,  who  acted  in  the  business  for  the  Plaintiff, 
their  cestui  que  trust,  agree  that  the  bills  of  their  solicitor 
shall  be  so  much,  and  give  a  mortgage  for  the  amount 

Th' 

(a)  8  Beav.  140.  (r)   17  Beav.  556. 

1 6)  9  Beav,  609.  (</}  10  Beav.  390. 
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The  cestui  que  trust  says,  ^^  I  am  entitled  to  have  the  1866. 
bills  taxed  under  the  39th  section/'  which  expressly 
refers  to  the  case  of  a  bill  which  an  executor  **  may 
have  paid/'  and  which  does  not  require  special  circum- 
stances to  be  shewn.  This  case  cannot  be  put  higher 
than  if  the  money  had  been  actually  paid  :  then,  under 
the  39th  section,  the  Petitioner  on  this  occasion,  whose 
estate  is  made  liable,  would  be  entitled  to  have  the  bill 
taxed. 

I  think  that  a  taxation  is  almost  a  matter  of  course, 
assuming  that  items  of  over-charge  are  proved,  and  that 
it  is  not  necessary  that  the  over-charges  should  be  such 
as  to  amount  to  fraud.  This  is  only  required  under  the 
other  clause. 

It  is  said,  that  if  I  order  taxation,  I  shall  open  a 
mortgage  transaction.  I  express  no  opinion  whether 
the  mortgage  is  good  or  not.  I  find  certain  executors 
have  instituted  in  this  Court  a  suit  for  the  administra- 
tion of  an  estate;  they  have  not  had  the  amount  of 
their  bill  of  costs  ascertained  by  taxation,  but  have 
made  an  arrangement  with  their  solicitor,  after  the 
cestui  que  trust  came  of  age,  by  which  they  have  fixed 
the  bill  at  a  certain  amount.  I  do  not  say  whether  the 
mortgage  is  good  or  not,  but  I  think  that  the  Petitioner 
is  entitled  to  have  ascertained,  by  taxation,  what  is  pro- 
perly due.  The  trustees  may  have  to  pay  the  overcharge, 
if  any,  out  of  their  own  pocket  I  express  no  opinion 
on  that. 

The  bills  to  be  taxed  are  those  which  the  Petitioner 
is  liable  to  pay,  and  when  he  seeks  taxation  of  the  bills, 
he  admits  his  liability  to  pay  them. 

I  will  make  an  order  for  the  taxation  of  the  three 
bills  of  costs. 

Note.— See  In  re  Dixon,  L.  Jutticet,  8  Dec,  1856. 
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,  ,  «  ,«  CHAMBERLAIN  v.  HUTCHINSON. 

July  9,  12. 

A  lady  had  a     TN  1816,  by  the  settlement  made  on  the  marriage  of 

ofapMinHnr  ^^'  ^^^   *^'*®«  -^^  Blanchy^   Mrs.  De  Blanchy 

a  trust  fund  by  assigned  to  trustees  all  her  personal  estate  upon  trust 
and  in  default,  ^^^  ^he  death  of  herself  and  her  husband,  and  in  de- 
^*j^  J"  ^  '^"'^  ^^  children  of  the  marriage  (which  happened),  to 
and  the  other  pay  the  trust  moneys  to  such  persons,  &c.  as  Mrs.  De 
will  she  ap-*^^  Blanchy  by  deed  or  will  should  appoint,  and  in  default 
pointed  the  upon  trust  to  pay  one-half  part  to  William  Knight 
executor  and     Thompson^  and  the  other  half  to  Martha  Maria  Tiamp- 

made  it  gQn   his  sister. 

chargeable 

with  her  debts 

and  some  le-         j^  i823,  Ann  Adams,  the  mother  of  Mrs.  Be  Blan- 

gacies,  and  she  '  ' 

gave  half  the  chy,  by  her  will,  gave  her  daughter  a  life  interest  ie 
posed  oV*ihT'  considerable  property,  and  after  her  decease,  the  same 
appointed  fund  was  to  be  in  trust  to  pay  one*half  of  the  trust  moneys 
property,  to  A.  to  such  person  as  Mrs.  Be  Blanchy,  by  deed  or  will^ 
A,  predeceased  ghould  appoint,  and  in  default  to  the  children  (if  any) 

the  testatrix  .  ^  ^ ' 

and  the  be-  of  her  daughter,  and  in  default  thereof,  upon  trust  to 
?aMed^  Held  P^X  ^^^  same  to  the  testatrix's  grandchildren  William 
that  the  moiety  Knight  Thompson   and  Martha  Maria  Thompson^  in 

of  the  fund  ,     . 

subject  to  the    cquai  shares. 

power  thus 
appointed  in 

favour  of  ij.  Mrs.  Adams  (the  mother)  died  in  1832,  and  in  183 

appo'nto'i's'''     ^^^^^^  ^«^t«  Thompson  married  Mr.  Bainbrigge. 

next  of  kin,  as 

estate  undU-         ^^'  Be  Blanchy  made  her  will  in  1842,  and  thew 
posed  of,  and    after  directing  her  just  debts  and  funeral  and  testar 

not  to  the  ,  .,  ,      r  /.      • 

executors  of      tary  expenses  to  be  paid,  and  after  refernng  to 
feiiuVf"  powers  both  under  the  settlement  and  will,  she 

pointment.        pointed  all  the  personal  estate  and  effects  wbic 
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had  the  power  to  dispose  of  to  the  Plaintiff  (her  exe-       1856. 
€utor)|  upon  trust  to  convert  such  securities^  personal      ^■^^v-^-' 

\     /»         .  ,1-  o    I  Chamberlain 

estate  and  effects  into  money,  and  dispose  of  the  same  «. 

in  manner  therein  following.  She  then  gave  several  Hutchikson. 
pecuniary  legacies,  ''and  as  to  one  moiety  of  all  the 
resty  residue  and  remainder  of  such  moneys  and  pro- 
perty as  she  was  then  entitled  to  appoint,  and  all  other 
moneys,  securities  for  moneys,  personal  estate  and  effects 
not  thereinbefore  disposed  of,"  she  gave  it  to  her  exe- 
cutor, upon  trust  for  her  niece  Martha  Maria  Bain- 
hrigge  for  life,  with  remainder  to  her  children.  And 
she  gave  the  other  moiety  to  William  Knight  Thompson 
absolutely. 

Mrs.  Ih  Blanchy  survived  her  husband,  and  died  in 
1853»  and  there  had  been  no  children  of  the  marriage. 

Martha  Maria  Bainbrigge  died  in  1844,  leaving 
children. 

Wm.  Knight  Thompson  died  in  1847,  in  the  lifetime 
of  Mrs.  De  Blanchy^  whereby  the  bequest  to  him 
lapsed. 

The  question  was,  to  whom  the  lapsed  moiety  be- 
longed. The  Defendant  Charlotte  Hutchinson^  one  of 
the  next  of  kin  of  Mrs.  De  Blanchy ^  claimed  the  whole 
moiety  on  behalf  of  herself  and  the  other  next  of  kin 
of  Mrs.  De  Blanchy.  The  Defendants  Bainbrigge  and 
others,  though  they  admitted  the  claim  of  the  next  of 
kin  to  such  portion  of  the  lapsed  moiety  as  belonged  to 
Mrs.  De  Blanchy  in  her  own  right,  insisted  on  their 
right,  as  representing  the  executors  of  W,  K.  Thomp- 
son,  to  the  other  portion,  as  being  subject  to  the  trusts 
of  the  marriage  settlement  and  of  her  mother's  will, 
according  to  which  trusts,  in  default  of  appointment 

VOL.  XXII.  a  a  by 
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1856.  by  Mrs.  De  Blanchy,  the  trust  funds  were  limited  to 
Wm,  Knight  Thompson  and  Martha  Maria  Bainhriggt 
in  equal  shares. 


Chamberlain 

V. 

Hutchinson. 


This  bill  sought  to  have  the  rights  of  the  several 
parties  ascertained  and  declared. 

Mr.  Roupell  and  Mr.  Hingeston  for  the  Plaintiff^  the 
executor  and  trustee. 

Mr.  FolUtt  and  Mr.  Field,  The  exercise  of  the 
power  as  to  one  moiety  failed  altogether,  for  Wm,  Knight 
Thompson^  in  favour  of  whom  the  appointment  by  Mrs. 
De  Blanchy*s  will  was  made,  having  died  in  her  life- 
time, the  bequest  in  his  favour  altogether  lapsed.  The 
object  of  the  testatrix  has  failed,  and  therefore  the  case 
is  to  be  regarded  as  if  there  had  been  no  exercise  of  the 
power ;  and  the  parties,  who  in  default  of  the  exercise 
of  any  power  would  take,  are  now  entitled.  The  legal 
appointment  to  the  executor  does  not  vary  the  case, 
for  it  must  be  considered  as  if  the  bequest  had  been 
made  directly  to  the  appointee ;  there  could  be  no  in- 
tention to  benefit  the  executor.  The  moiety  to  W.  K. 
Thompson  was  not  well  appointed,  and  it  became,  there- 
fore, subject  to  the  trusts  of  (he  original  marriage  set- 
tlement; JSasum  v.  Appleford(a),  It  is  true,  by  the 
attempted  appointment,  creditors  might  be  let  in  ;  Jen- 
ney  v.  Andrews  (b) ;  but  only  to  the  extent  of  debts 
against  the  estate  of  the  donee  of  the  power  (c),  and  here 
there  are  none. 

Mr.  Selwyn  and  Mr.  Moget,  for  parties  in  the  same 

interest. 

Mr. 

(a)  10  Sim,  274;  S.  C,  on  ap-  (r)  2  Sag.  on  Powers,  6th  edit 

peal,  5  My.  4-  Cr.  56.  29,  and  1  Sug.  Pow.  123. 

(6)  6  iiadd.  264. 
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Mr.  JR.  Palmer  and  Mr.  A.  J,  Lewis,  contra^  con-        1856. 
tended  that   the  testatrix  had  properly  exercised  the      ^-^s/-^^ 

Ch  AMBKB,LAIM 

power.     Every  part  of  the  will  shewed  her  intention  to  ^^ 

make  the  fund  part  of  the  general  estate,  and  the  Plain-   Hutchimson. 
tiff,  her  executor,  took  it  as  part  of  her  personal  estate, 
but  in  trust  as  to  the  undisposed  of  portion,  for  her  next 
of  kin ;  Long  v.  Watkimon  (a). 

2ndly.  By  sect.  27  of  the  Wills  Act  (6),  a  general 
power  of  appointment  of  personal  estate  must  be  con- 
strued to  include  all  personal  estate  over  which  the 
testator  may  have  a  disposing  power,  and  to  hold,  in  the 
present  case,  that  the  parties  who  would  have  been 
entitled  if  there  had  been  no  exercise  of  the  power  of 
appointment,  are  now  entitled,  would  be  to  repeal  that 
part  of  the  statute.  The  Plaintiff  takes  the  fund  in  his 
character  of  trustee  for  all  parties  entitled  under  the 
will  of  the  testatrix.  The  fact  that  W.  Knight  Thomp- 
ion  would  take  it  in  default  of  the  execution  of  the 
power,  is  a  fair  ground  of  argument  for  shewing  that 
the  intention  of  the  testatrix  was  to  deal  with  it  as  her 
own  property ;   Williams  v.  Lomas  (c). 

Mr.  Follett,  in  reply,  referred  to  Ripley  v.  Water- 
worth  {d\  and  the  observations  of  Mr.  Chance  on  Man- 
sell  V.  Price  (c). 


The  Mastsr  of  the  Rolls.  j^iy  12. 

At  the  time  the  testatrix  made  her  will,  she  had  a 
power  of  appointment  over  one  fund  under  her  marriage 

settlement, 

(a)  17  Beav,  471.  (e)  See  Appendix  to   Sugden 

(6)  1   Vkt.  c.  26.  on  Powers,  No.  21,  6th  edit. ;  2 

(c)  16  Beav.  1.  Chance  on  Power$y  483. 
id)  7  Vet,  425. 

gg2 


„«*o« »' ""  »^  .^k  «•'.;  L»>4  e"  •• 

it  »V,e  m4  "       e«o»»'  ""  ,  of  Vi»-    ^'4  *«  »  " 
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personal  property,  and  what  part  was  subject  to  the  two        1866. 
powers,  and  I  must  then  apportion  the  charges  between       ^"^^^^^'^^ 

Cbambeiilain 

them.  t;. 

Hutchinson, 

I  am  of  opinion,  that  it  does  not  go  as  in  default  of 
appointment,  but  to  her  next  of  kin  as  part  of  the  re- 
sidue undisposed  of,  and  I  will  make  a  declaration  to 
this  effect. 


HARTLEY  v.  OSTLER.  ,  ,  „ 

July  8. 

T>Y  his  will,  dated  in  1838,  the  testator  devised  the  The  testator 
''^     messuage  in  which  he  resided  to  his  son  William  ^^fo* herlifo, 
Wright^  subject  to  a  life  annuity  of  16i  to  the  testator's  an  annuity  of 
brother  t/iE^An  White*  nuityofl9 

guineas  upon 
the  death  of 

And  he  devised  other  lands  to  trustees,  upon  trust  to  ^.,and  thean- 
pay  the  legacies  and  annuity  thereinafter  given.     He  "hen^fg^  ort- 
likewise  gave  and  devised  unto  Sarah  Ostler  and  her  gage  on  his 
assigns,  for  and  during  the  term  of  her  natural  life,  the  ^e  reduced  to 
annuity  or  yearly  sum  of  10/.,  dear  of  all  deductions,  fi^'»  **^^^ 

which  resDeO" 

the  atinuity  or  yearly  sum  of  19/.  195.  upon  the  death  tive  sums  of 
of  John  }Vhite,  and  the  annuity  or  yearly  sum  of  60/.,  ^^'^  ^ViS/ 
so  soon  as  the  mortgage  money  upon  the  estate  at  Stow  as  the  case 
should  be  reduced  to  600/.,  and  which  respective  sums  ^'be  Mid'^*'* 
of  10/.,  19/.  195.  and  60/.,  as  the  case  might  be,  were  to  half-yearly. 
be  paid  to  the  said  annuitant  or  her  assigns  by  his  said  werecumula- 
trustee,  his  heirs,  executors  or  administrators,  in  equal  **^*' 
half-yearly  payments,  the  first  half-yearly  payment  to 
commence  and   be  made  at  the  end  of  six  calendar 
months  next  after  his  death,  in  regard  to  the  said  sum 
of  10/.,  and  in  regard  to  the  said  sum  of  19/.  19«.,  and 

60/., 


Haetlet 
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1856.       50/.,  at  the  end  of  six  calendar  months  next  after  tlie 
other  two  respecti?e  events  should  take  place.     And  ia 
V.  case  Sarah  Ostler  should  happen  to  depart  this  life 

OsTLCB.  leaving  Thomas  Ostler  her  surviving,  he  gave  and  de- 
vised unto  him  the  said  Thomas  Ostler  the  annuity  or 
yearly  sum  of  10/. 

The  question  was,  whether  these  annuities  were  cu— 
mutative  or  substitutional. 


Mr.  jB.  Palmer  and  Mr.  Faber,  for  the  Plaintiff. 
Mr.  Shebbeare,  for  the  Defendant. 

The  Master  of  the  Rolls. 

This  is  a  very  peculiar  case,  and  it  is  evidently  impos- 
sible to  do  more  than  guess  at  what  the  testator  meant. 
He  might  have  made  it  perfectly  clear  by  saying  ''a 
further  annuity  of,'*  or  he  might  have  said  ''  to  be  in- 
creased to  the  annuity  of;"  there  would  then  have 
been  no  sort  of  obscurity  about  it.  But  I  think  he 
meant  them  to  be  cumulative,  and  I  think  so  upon  two 
grounds.  In  the  first  place,  I  can  only  read  the  words 
"  as  the  case  may  be"  where  it  occurs  in  the  sentence, 
"  and  which  respective  sums  of  10/.,  19/.  195.  and  60/., 
as  the  case  may  be,  are  to  be  paid  to  the  said  an- 
nuitant," as  meaning  that  of  the  annuities  of  10/., 
19/.  19«.  and  50/.,  one  or  two  or  three,  as  the  events 
may  happen,  may  have  to  be  paid.  The  only  way  in 
which  I  can  concur  in  the  construction  contended  for 
by  the  Plaintiff  is  by  turning  the  word  "and"  into 
"or;"  but  it  is  only  in  cases  where  that  is  required 
to  be  done  in  order  to  make  the  sense  intelligible  and 
consistent,  that  the  Court  adopts  that  course ;  and  this 
is  not  one  of  those  cases. 

I  am 
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I  am  also  of  opinioD,  that  some  weight  is  to  be  at- 
tached to  the  argument  as  to  the  order  in  which  the 
events  arise.  An  annuity  of  nineteen  guineas  is  given 
upon  the  death  of  John  White.  Assume  it  to  be  sub- 
stitutionary,  and  that  he  survived  the  period  when  the 
mortgage  money  was  reduced  to  500/.  It  is  clear, 
upon  this  view  of  the  case,  that  then  the  annuity  of 
10/.  would  be  increased,  by  substitution,  to  an  annuity 
of  50/. ;  but  then  (although  it  might  be  very  whimsical 
and  capricious),  if  John  White  were  afterwards  to  die, 
the  annuity  of  50/.  would,  in  that  event,  be  reduced  to 
19/.  195.  I  must  either  so  hold,  or  else  that  the  an- 
nuities are  cumulative.  Though  the  testator  must  have 
anticipated  the  possibility  of  John  White  surviving  the 
period  when  the  mortgage  money  was  reduced  to  500/., 
in  which  case  there  was  an  annuity  of  50/.  given ;  yet 
he  directs  an  annuity  of  nineteen  guineas  to  be  paid,  not 
in  case  John  White  should  die  before  the  mortgage 
money  is  reduced  to  500/.,  but  whenever  that  event 
occurs.  This,  I  think,  confirms  the  view  I  take,  that 
the  proper  construction  is,  that  these  annuities  of  10/., 
19  guineas  and  50/.  are  cumulative  and  not  substitu- 
tionary, and  I  make  the  declaration  accordingly. 


1856. 
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June  2. 4, 9.  NANNEY  V.  WILLIAMS. 

^.B.  made  an  HpHE  object  of  this  bill  was  to  cancel,  at  the  suit 

Yolunury  wt-  ^^  ^^^  ^^^^  ^"^  devisee  of  the  settlor,  a  volun- 

tlement  of  his    jury   conveyance   of  an   estate,   called   "the    Yspyity 

68tato  in  fa*  .  .  % 

vour,  amongst   estate,    in  the  county  of  Denbigh,  which  was  dated  the 

ktivr'who""'  ^^^^^  November,  1832. 
acted  as  his 

Court  consi-  ^^^  documents  and  evidence  were  of  a  very  volu- 

dered  that         minous  character,  and  it  is  therefore  necessary  to  com- 

A,  B.  intended  ,  ^    ,  »         i      ..  t> 

to  reserve  a       press  the  statement  of  the  case,  by  adoptmg,  as  far  as 
power  of  revo-  possible,  the  conclusions  to  which  the  Court  came  upon 

cation,  but  that  *^  '  .         -  .        . 

the  deed  was     the  evidence.     On  this  assumption,  the  matenal  circum- 

i^U^'un'ob-      ^^^^^^^  ^^^"^  »s  ''^"^^^  •  - 
jectionable. 

his  will,  pre-  '"  1829,  the  testator,  the  Rev.  John  Nanney^  having 

pared  by  the      ,^q  issue  by  his  first  marriao;e,  and  being  of  the  age  of 
same  solicitor,      .  ^  ,  ^  ®  .  ^ 

making  a  ge-     sixty- four,  married  Ann  F,  Fisher ^  and  he  had  issue  a 

neral  devise,     daughter  bom  in  1831,  but  who  died  in  the  satoe  year. 

but  not  revok-  o  .  . 

ing  the  settle-    In  the  year  1832,  the  state  of  his  family  was  as  fol* 

Court  then        '^^^  * — ^®  ^^^  ^  ^^^^  ^'^°  ^'^^  ^^"'  *  JoMiig  woman,  he 
held,  that  it       had  no  children,  and  he  had  a  younger  brother,  Sir  Wilr 

was  the  duty 

of  the  solicitor,  l^^m  Wynn,  on  whom  he  had  voluntarily  settled  life 

^**^"  *V^P^?r     annuities  amounting  in  the  whole  to  1,000Z.  a  year,  and 
specifically  to  a  nephew 

have  asked  the 

testator  whether  he  intended  to  revoke  the  deed,  and  not  having  done  so,  and  it 
appearing  to  have  been  the  intention  of  the  testator  that  the  estate  should  pan  to  bit 
devisees,  the  Court  decided,  that  althougli  the  deed  would  have  been  operative  if  A*  A 
had  died  intestate,  yet  that  in  the  events  which  had  happened,  and  as  agaioflt  all  per 
sons  claiming  under  the  settlement,  the  estate  was  subject  to  the  trusts  of  the  gener 
devise  contained  in  the  will. 

A  party  in  possession  of  an  infant's  estate,  under  a  voidable  deed,  treated  ••  I 
^    '"'^  mado  to  account  for  the  rents  for  more  than  six  years  before  the  filiof 
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a  nephew  Robert  Chamhre  Vavgkan  (the  6on  of  a  de- 
cedded  8Tster),  on  whom  he  had  settled  an  annuity  of 
800/.  a  year. 

Besides  real  estate,  which  produced  between  3,000/. 
and  4,000/.  a  year,  he  had  also  the  Yspytty  estate  of  the 
value  of  about  640/.  a  year.  His  principal  solicitor  was 
the  Defendant  Mr.  Williams^  a  relation  by  blood,  who 
had  been  concerned  for  him  from  the  year  1821,  and 
with  whom,  from  his  boyhood,  the  testator  had  been  on 
terms  of  intimate  and  affectionate  fHendship.  In  1832, 
the  testator  wrote  several  letters  to  Mr.  Williams,  re- 
questing him  to  meet  him  at  Liverpool  early  in  July. 
They  accordingly  met  there,  and  remained  together  two 
or  three  days.  The  testator  then  verbally  instructed  Mr. 
Williams  to  prepare  a  deed  to  settle  the  Yspytty  estate 
as  after  mentioned.  A  settlement  was  accordingly  pre- 
pared in  Mr.  Williams's  office  in  London,  by  Mr.  Searle 
his  clerk ;  SearU  read  over  the  draft  to  the  testator,  and 
afterwards  read  the  engrossment  to  him  at  the  time  of 
its  execution,  but  whilst  reading  the  recital  in  the  deed, 
which  stated  that  the  testator  *'  was  desirous  of  irre- 
vocably settling*'  the  estate,  the  testator  objected  to  that 
word.  The  first  syllable  of  the  word  "  irrevocably*'  was 
then  erased,  and  the  deed  was  executed  by  the  testator, 
containing  the  word  "  revocably."  According  to  the 
evidence  of  Searle,  '*  no  explanation  of  the  deed  was  at 
this  time  given  to  the  testator,  either  by  Mr.  Williams 
or  by  himself,*'  but  after  the  deed  was  executed  the 
testator  said,  ''Well  Williams,  I  think  I  have  done 
handsomely  by  you." 


1856. 

Nanney 

if. 

Williams. 


Seark  in  his  evidence  also  said,  that  on  the  execution 
of  the  deed,  "  nothing  was  said  about  introducing  a 
power  of  revocation.  I  never  drew  a  revocable  settle- 
ment before.     I  considered  that  it  made  no  diflference 

whatever, 


Nanney 

V. 
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whatever^  whether  it  stood  revocably  or  irrevocably  ;  it 
was  no  more  binding  on  Mr.  Nanney,  if  it  stood  as 
originally  drawn,  than  it  was  when  altered ,  if  he  chose, 
Williams,  ^ny  more  than  if  it  had  been  in  a  will,  and  it  had  been 
said  it  was  his  irrevocable  intention.*' 

This  deed  of  settlement  of  the  Yspytty  estate  was 
dated  the  6th  of  November,  1 832,  and  was  made  be- 
tween the  testator  of  the  first  part,  his  brother  Sir 
William  Wynn  of  the  second  part,  and  a  trustee  of  the 
third  part.  It  recited  the  seisin  of  the  testator,  and  that 
he  was  about  to  levy  a  fine  of  the  estate,  and  ''  was  de- 
sirous of  revocably  settling"  the  said  estate,  *^  in  the 
manner  thereinafter  particularly  mentioned,  the  uses  of 
which  the  testator  was  then  desirous  of  declaring." 
The  indenture  then  witnessed,  that  the  testator,  ''in 
consideration  of  the  natural  love  and  affection"  which 
he  had  to  his  brother  Sir  William  Wynn,  and  ''  unto 
his  kinsmen"  Mr.  Williams  and  Simon  Hart  Wynn, 
'*  and  for  other  good  causes  and  considerations,"  and 
in  consideration  of  lOs,  paid  by  the  trustee,  conveyed 
the  Yspytty  estate  to  the  trustee  in  fee,  to  the  use  of 
the  testator  for  his  life  [omitting  the  words,  without 
impeachment  of  waste],  with  remainder  [omitting  all 
estates  to  the  testator^s  issue]  to  his  brother  Sir  WilUam 
Wynn  for  his  life,  **  without  impeachment  of  or  for  any 
manner  of  waste ;"  with  remainder  to  the  use  of  the 
first  and  other  sons  of  Sir  William  Wynn  in  tail  male; 
with  remainder  to  the  use  of  Mr.  Williams  for  his  life, 
without  impeachment  of  waste ;  with  remainder  to  the 
use  of  Simon  H,  Wynn  for  his  life,  without  impeach- 
ment of  waste ;  with  remainder  to  the  use  of  the  second 
son  of  Robert  Chambre  Vaughan  for  his  life,  without 
impeachment  of  waste ;  with  remainder  to  his  first  and 
other  sons  in  tail  male ;  with  remainder  to  the  use  of 
the   right   heirs   of    the   testator.     The  testator  tber 

covenante 


Williams. 
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covenanted  to  levy  a  fine,  which  was  to  enure  to  the        1866. 

above  uses,  and  he  entered  into  absolute  covenants  with       ZT^^^^^'^ 
-        ,        .  -    ,  Nanney 

the  trustee  for  the  title  of  the  estate,  and  for  the  quiet     _   «. 

enjoyment  thereof. 

Omitting  the  usual  limitations  to  trustees  to  preserve, 
this  was,  in  substance,  the  whole  effect  of  the  deed,  for 
it  contained  none  of  the  usual  powers  to  lease,  to  join- 
ture, to  raise  portions,  &c. 

After  this,  the  Plaintiff  (the  only  son  of  the  testator) 
was  bom  on  the  16th  of  July,  1833,  and  the  testator 
subsequently  had  a  daughter,  who  was  born  in  1836, 
and  died  in  the  following  year. 

The  testator's  wife  died  in  1837,  and  the  testator  died 
in  March,  1838,  leaving  the  Plaintiff,  an  infant,  his  heir. 
By  his  will,  dated  the  2nd  of  January,  1838,  the  tes- 
tator devised  all  his  real  estates  to  the  use  of  the 
Plaintiff  for  his  life,  without  impeachment  of  waste; 
with  remainder  to  trustees  during  the  life  of  the  Plain- 
tiff to  preserve  contingent  remainders;  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the  Plaintiff  in 
tail  male;  with  remainder  to  the  use  of  the  daughters 
of  the  Plaintiff  as  tenants  in  common  in  tail,  with  cross 
remainders  among  them  in  tail ;  with  remainder  to  the 
use  of  Sir  Wm.  Wynn  for  life;  with  remainder  to  his 
issue,  if  any ;  with  remainder  to  the  use  of  Simon  Hart 
Wynn  for  life,  with  remainder  to  his  issue  as  therein 
mentioned;  with  remainder  to  the  use  of  Harriett 
Wynn  for  life,  with  remainders  to  her  issue  as  therein 
mentioned ;  with  remainders  to  the  use  of  Sarah  Kirhby 
for  life,  with  remainders  to  her  issue  male  as  therein 
mentioned ;  with  remainder  to  the  use  of  the  Defendant 
Mr.  Williams  for  his  life,  with  remainder  to  his  issue  as 
therein  mentioned ;  with  remainders  over. 

This 


1866. 

Nanney 

v. 
Williams. 
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This  will  was  prepared  by  Mr.  Williams  ftom  rerbal 
instructions.  He  said  in  his  evidence,  that  ''nothing 
was  said  when  he  took  the  instructions  about  the  Ff- 
pytty  estate  in  particular.  The  instructions  were  to  de- 
vise all  his  estates.  I  did  not  remind  him  of  the  deed 
settling  the  Yspytty  estate.  I  was  aware  of  it,  but  never 
mentioned  it,  nor  did  he  mention  it." 

The  testator,  who  was  greatly  displeased  with  his  ne- 
phew Robert  Chambre  Vaughan^  made  a  codicil,  dated 
the  16th  oi  January  J  1838,  whereby  ''  he  expressly  and 
solemnly  declared  and  directed,"  that  bis  nephew  and 
his  issue  should  be  totally  and  for  ever  excluded  from 
taking  any  interest  in  his  real  or  personal  estate. 

The  Plaintiff  attained  twenty-one  in  July^  1854,  and 
on  the  8th  November^  1864,  he  filed  this  bill  to  set  aside 
the  settlement  of  the  Yspytty  estate,  and  for  conse- 
quential relief. 

Pending  the  suit  the  Defendant  Sir  Wm»  Wynn  died 
without  issue. 


Mr.  R,  Palmer^  Mr.  Cairns  and  Mr.  Rowcliffe^  for 

the  Plaintiff. 

Cooke  v.  Lamotte{a);  Hoghton  v.  Hoghton(Jb)\  Mea- 
dows V.  Meadows  (c) ;  BulkUy  v.  Wilford{d)  ;  Holtmm 
V.  Loynes{e);  Billage  v.  Southee  (/);  RusseU  v.  ./acA- 
son(g)  were  cited/  and  Hicks  v.  SaUitt{K)^  as  to  the 
eflect  of  time. 

Mr.  Lloyd,  Mr.  Selwyn  and  Mr.  Giffard,  for  Mr.  WU 
liams,  cited  Palmer  v.  Newell  (i) ;  Pomfret  v.  Perring(k 


(a)  15  Beav.  234. 
(6)  IbiH.  278. 
"  «'/itj.  401. 


'>n 


(/■)  9  Harr,  534. 

(ff)  Ibid.  3S7. 

(h)  3  1)e  G.,  M.  4-  G.  78 

(i\  20  hejM.  32. 
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Mr.  FqIUU  and  Mr.  Humphreys^  for  the  Defendant 
V€mgluukf  cited  Hindson  v.  }Veaih€riU{a). 

Mr.  ItoupeU  and  Mr,  Simpson^  cited  Dormer  v.  i^or- 
<c«cif«  (&)• 


1866. 

Nanmit 

V. 
WlLLIAMl. 


!%€  Master  of  the  B.olls. 

Mr.  Palmer  J  I  will  not  trouble  you  to  reply  in  this 
case,  for,  after  reading  and  carefully  considering  the  evi- 
dence, I  am  of  opinion  that,  in  the  events  which  have 
faappeoeds  the  deed  of  the  6th  o(  November^  1832,  does 
not  operate  to  give  any  estate  to  the  Defendants. 

I  am  very  far  from  saying  that  a  deed  of  gift  to  a  so* 
licitor  from  his  client  may  not  be  perfectly  good ;  I  see 
no  objection  to  this  deed  on  that  account.  Mr.  Nanney, 
the  settlor,  was  a  man  not  likely  to  be  much  influ- 
enced by  any  one ;  and  I  see  no  trace  of  the  possession, 
by  Mr.  WilUamii,  of  any  great  degree  of  influence  over 
the  testator;  be  had  undoubtedly  a  high  opinion  of  that 
gentleman's  capacity,  but  he  was  not,  in  my  opinion, 
much  disposed  to  yield  to  any  one.  I  am  also  of 
opinion,  that  the  testator  intended  to  settle  the  Yspytty 
estate,  that  he  gave  directions  for  that  purpose  to  Mr. 
Williams  at  the  Liverpool  races,  that  he  inquired  about 
it  subsequently,  and  that  he  freely,  and  of  his  own 
accord,  gave  instructions  for  the  preparation  of  the 
deed,  when  he  came  to  London  in  the  month  of  Novem- 
^,  1832.  I  think  that  the  insertion  of  a  life  estate  to 
the  Defendant  Mr.  Williams  does  not  invalidate  the 
deed,  and  I  am  satisfied  that  the  draft  of  the  deed  and 
tbe  deed  itself  were  read  over  to  the  settlor,  and  that  he 
understood  the  limitations  as  well  as  an  unprofessional 
mw  could  be  supposed  to  do. 

Now, 

(fl)  5  De  G.,  Af.  i  G,  301.  (6)  3  Aik.  124. 
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1866.  Now,  having  said  this,  in  order  that  nay  views  may 

not  be  mistaken,  every  word  of  which  is  in  favour  of 
the  Defendants,  I  have,  notwithstanding  all  this,  on 
Williams.  Mr.  Searle's  evidence,  taken  in  conjunction  with  the 
subsequent  conduct  and  proceedings  of  the  testator 
and  the  evidence  of  Mr.  Williams  himself,  come  to  this 
conclusion  : — that  this  is  not  an  operative  deed  against 
the  testator,  or  any  person  claiming  under  him  through 
his  will. 

The  grantees  under  the  deed  are  mere  volunteers, 
taking  therefore  only  the  benefit  which  the  testator 
intended  to  give  them ;  and  if  it  be  proved  that  the  deed 
omits  a  material  provision  which  the  settlor  considered 
to  be  indispensable,  the  deed  can  only  stand  with  such 
intended  provision  incorporated  in  it.  It  appears  from 
all  the  evidence,  both  previous  and  subsequent,  that 
the  testator  was  a  man  who  was  constantly  making 
wills,  and  altering  the  disposition  of  his  property.  He 
seems  to  have  been  aware  of  this  peculiarity  of  his 
mind,  for  he  occasionally  refers  to  it,  and  he  seems 
never  to  have  intended  to  have  deprived  himself  of  the 
power  of  altering  the  disposition  of  his  property.  This 
is  shewn  throughout  his  life,  and  it  was  therefore  ex- 
tremely improbable  that  he  should  intend  to  make  an 
irrevocable  disposition  of  the  Yspytty  estate.  This  dis- 
position to  reserve  a  power  of  alteration  is  proved  in 
the  most  unequivocal  manner  to  have  existed  in  the 
case  of  the  settlement  in  question.  It  is  true  he  did 
not,  when  the  draft  was  read  over  to  him,  notice  the 
recital,  which  stated  it  was  intended  to  be  an  irrevocable 
disposition  of  the  Yspytty  estate.  This  shews  also  that 
he  did  not  pay  very  close  attention  to  it  when  it  was  so 
read  over  to  him.  When,  however,  the  engrossment  was 
read  over  to  him,  he  did,  and  the  account  given  by  Mr. 
Searle  in  his  evidence  is  this : — "  I  now  recollect  that 

Mr. 
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Mr.  Williams  was  present.     It  has  come  to  my  recol- 
lection.    I  remember  whilst  I  was  reading  the  deed, 
and  when  I  came  to  the  recital  that  Mr.  Nanney  was 
desirous  of  *  irrevocably'  settling  the  estate,  an  objection 
was  taken  to  that  word,  and  I  think  the  first  syllable 
was  erased.      It  is  probable  that  Mr.  Williams  then 
said  that  it  should  stand  '  revocably,'  so  that  Mr.  Nart" 
ney  should  have  a  power  of  revoking  it  at  any  time.     I 
remember  Mr.  Williams  saying  something  to  that  effect. 
It  is  my  recollection  of  some  such  remark  having  been 
made  by  Mr.  Williams  that  enables  me  to  fix  on  the 
fact,  that  Mr.  Williams  was  present."      Later  in  his 
evidence  he  says  this : — *'  When  the  deed  was  executed, 
my  impression  is,  that  Mr.  Nanney  was  the  person  who 
objected  to  the  word  '  irrevocably.'     His  objection  was, 
that  he  did  not  mean  that  that  word  should  stand.     His 
objection  was  to  that  effect.     I  do  not  renol^mber  that 
be  assigned  any  reason,  but  clearly  his  object  was  that 
he  would  not  be  positively  bound  by  that  deed  as  a 
permanent  settlement.    I  am  satisfied  he  was  the  person 
who  objected,  as  far  as  my  memory  goes.     I  think  that 
Mr.  Williams  said,   it  should   be  altered.      I  do   not 
remember  myself  saying  anything  on  the  subject;  but 
I  think  I  suggested  the  erasure  of  the  first  syllable,  but 
I  do  not  remember  distinctly.     I  recollect  Mr.  Williams 
telling  me  to  make  that  alteration,  or  saying  something 
to  that  purport."     A  little  later  he  says : — "  In  conse- 
quence of  Mr.  Nanney^s  objection,  the  first  syllable  of 
the  word  '  irrevocably '  was  erased  in  the  deed ;  but  I 
cannot  say  whether  by  myself,  Ooslick  or  Mr.  Williams. 
It  was  done  in  the  same  room  before  Mr.  Nanney  exe- 
cuted the  deed.     Nothing  was  said  about  introducing  a 
power  of  revocation.     I  never  drew  a  revocable  settle- 
ment before.     I  considered  that  it  made  no  difference 
whatever,  whether  it  stood  *  revocably'  or  *  irrevocably  ;* 
it  was  no  more  binding  on  Mr.  Nanney  if  it  stood  as 

originally 
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1866.  originally  drawn,  than  it  was  when  altered,  if  he  choae, 
any  more  than  if  it  had  been  in  a  will,  and  it  had  been 
said  it  was  his  '  irrevocable  intention.' " 


Nannbt 

V. 

Williams. 


This  evidence  is,  in  my  opinion,  of  the  greatest  im- 
portance. In  the  first  place,  it  shews,  that  but  for  the 
introduction  of  this  recital,  the  settlor  would  have  exe- 
cuted the  deed  without  any  question.  It  also  confirms 
what  is  expressly  sworn  to  by  Mr.  Seark,  and  is  also 
confirmed  by  Mr.  Williams ^  namely,  that  no  explanation 
was  given  to  the  settlor  of  the  draft,  or  the  limitations 
contained  in  the  deed.  Mr.  SearU  says,  it  required 
none;  it  explained  itself;  but  the  draft  as  it  stood 
made  an  irrevocable  settlement  of  his  Ytpytty  estate, 
although  he  should  subsequently  have  had  three  or 
four  children  born  to  him,  a  matter  certainly  not  im- 
probable, for  his  wife  was  then  a  young  woman,  and 
subsequently  bore  him  two  children. 


Now,  did  the  draft,  as  it  stood,  explain  to  him  that  bi 
issue,  if  he  had  any,  would  be  irrevocably  excluded 
from  enjoying  that  estate  ?     It  is  said  by  Mr.  Searhf 
and  the  same  view  is  adopted  by  the  Counsel  for  tbd 
Defendants,  that,  from   the  deed  itself,   Mr.  Nannejf 
would  know  everything  that  it  was  necessary  for  him  to 
know.      But  I  then  asked  these  questions: — Did  be 
know,  from  the  deed  itself,  that  he  could  not  alter  it? 
Did  he  know  that  he  could  not  cut  a  tree  ?     Did  he 
know  that  he  could  not  open  a  mine?    That  he  cook 
not  grant  a  lease  to  extend  a  day  beyond  his  death 
Did  he  know,  that  at  law  at  least,  if  not  in  equif 
if  a  stranger  were  to  evict  him  by  a  paramount  ti 
and  obtain  possession  of  the  estate,  his  personal 
tate  would  be  liable  to  the  value  of  it,  under  the  cf 
nants  for  title?     I  think  all  these  questions  mus 
answered  in  the  negative.     It  is  obvious  that  he 


Nanney 
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what  almost  all  unprofessional  persons  and  some  pro-        1866. 
fewional  persons  do,  he  gave  instructions  to  his  soli- 
citors to  prepare  a  settlement  of  his  estate;  he  trusted 
the  rest  to  him,  and  trusted  that  his  solicitor  would  give     Wilhaih. 
him   the  necessary  information  and  explanation,  and 
enable  him  to  carry  his  intention  into  effect. 

One  of  the  grounds  mentioned  by  the  Lord  Justice 
Knight  Bruce  in  Hindson  v.  WeaiherUl(a)y  with  respect 
to  invalidating  a  voluntary  deed,  is,  that  the  solicitor  of 
the  settlor  omitted  to  perform  a  duty,  which  was  incum- 
bent on  him  in  his  character  of  solicitor.    Now,  adopting 
this  view  of  the  case,  I  inquire,  is  any  such  omission  of 
the  performance  of  a  duty  incumbent  on  the  part  of  Mr. 
Williams f  as  the  settlor's  solicitor,  to  be  found  in  this 
case?    The  first  question  that  would  naturally  be  asked 
a  client,  by  the  solicitor  who  had  received  instructions 
to  prepare  the  voluntary  settlement  of  his  estate,  would 
be  this : — Do  you   mean  it   to  be  revocable  or  irre- 
vocable? This  question  seems  never  to  have  been  asked, 
it  is  not  alleged  by  Mr.  Williams  that  he  ever  asked  that 
question.     It  is  inconsistent  with  the  whole  of  the  evi- 
dence that  any  such  question  should  have  been  asked. 
It  was,  in  my  opinion,  the  duty  of  Mr.  Williams  to  have 
satisfied  himself  on  this  point.   It  was  also,  in  my  opinion, 
bis  duty  to  explain  to  him  the  effect  of  his  life  estate 
being  impeachable  of  waste,  of  the  absence  of  any  leasing 
power  and  of  the  absolute  covenants  for  title.     But  the 
most  serious  omission  is  still  to  be  noticed.     When,  on 
the  execution  of  the  deed,  the  settlor  stated  that  he  did 
not  intend  to  settle  the  estate  irrevocably,  was  it  not  the 
duty  of  Mr.  Williams  (for  I  am  satisfied  he  was  present 
on  the  occasion)  to  have  asked  the  settlor,  in  what  way 
he  intended  the  deed  should  be  revocable  ?     Should  he 
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not  have  in  Formed  him,  that  the  omission  of  those  two 
letters  left  it  extremely  doubtful  whether  the  deed  would 
be  revocable  or  not;  and  that,  at  least,  it  would  re- 
quire a  suit  in  the  Court  of  Chancery  to  reform  the 
deed  to  make  it  conformable  to  his  wishes ;  that  all  the 
grantees  of  his  bounty  must  be  parties  to  such  a  suit; 
that  the  costs  of  it  would  fall  on  him,  and  that  a  ques- 
tion would  arise  as  to  the  nature  and  extent  of  the 
power  of  revocation  to  be  reserved  in  the  deed.  Nothing 
of  this  was  done,  but  the  deed  was  allowed  to  remain  in 
its  altered  state,  merely  omitting  two  letters. 


I  regret  to  state,  that  the  omission  on  the  part  of 
Mr.  Williams  to  perform  the  duty  incumbent  on  him, 
as  the  solicitor  of  the  settlor,  does  not  appear  to  me  to 
rest  there,  as  I  shall  have  occasion  to  observe^  when  I 
come  to  the  consideration  of  what  occurred  during  the 
preparation  of  the  will  of  the  settlor  in  1838. 

But  I  proceed  further  with  the  consideration  of  the 
deed,  as  it  stands  with  the  altered  recital.  The  De- 
fendant's counsel  say,  they  are  willing  to  have  the  deed 
treated  as  a  revocable  deed ;  that  is,  as  if  an  express 
power  of  revocation  had  been  introduced  into  the  deed, 
enabling  Mr.  Nanney,  the  settlor,  to  alter  this  deed  by 
another  deed  or  by  his  last  will  and  testament,  and  they 
say,  that  the  case  cannot  be  put  higher  or  more  favour- 
ably to  the  Plaintiff  than  this.  It  so  happens,  that  the 
last  will  of  the  testator  does  not  refer  to  the  execution 
of  all  powers  in  that  behalf  enabling  him,  which,  as  one 
of  the  counsel  for  the  Defendants  very  properly  said, 
was  the  usual  form  adopted  by  conveyancers  in  all  well- 
drawn  wills,  in  order  to  meet  all  possible  questions 
and  it  has  lately  been  decided,  that  the  late  Statute  c 
Wills  does  not  make  a  will  operate  (a)  as  an  executic 
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of  a  mere  power  of  revocation.  The  result  therefore  is^  1856. 
that  the  admission  of  the  Defendants  to  have  the  deed 
treated  as  if  such  a  power  of  revocation  had  been  in- 
serted amounts  to  nothing  more  than  this, — an  admission  Williams. 
to  have  a  power  of  revocation  introduced  into  the  deed, 
giving  effect  to  every  species  of  revocation,  except  that 
which  the  testator  has  adopted. 

Foreseeing  this  question  early  in  the  argument,  after 
I  had  collected  the  facts  of  the  case,  I  suggested  to  the 
counsel  for  the  Defendants,  whether  the  proper  form  of 
altering  this  deed,  in  order  to  make  it  completely  re- 
vocable, and  to  give  the  settlor  a  complete  power  over 
the  subject-matter,  would  not  have  been,  to  have  intro- 
duced, in  the  first  place,  a  general  power  to  the  settlor 
to  dispose  of  the  estate  by  deed  or  will,  and  in  default 
of  such  disposition  to  introduce  the  subsequent  limita- 
tions. If  this  had  been  done,  it  would  have  made  the 
deed  what  Mr.  Searle  states  he  considered  it  to  be, 
namely,  no  more  binding  on  Mr.  Nanney  than  a  will 
would  have  been.  Assuming  it  had  been  the  intention 
of  Mr.  Nanney  to  make  a  revocable  instrument,  how 
can  I  now  ascertain  to  what  extent  or  in  what  manner 
he  meant  it  to  be  revocable.  Mr.  Nanney  gave  his  in- 
structions to  Mr.  Searle,  who  read  the  draft  over  to  him 
and  made  the  alterations  in  the  deed,  at  the  time  of  the 
execution,  and  who  considered  the  alterations  wholly 
immaterial.  Mr.  Searle  considered,  and  seems  now  to 
consider,  that  if  the  word  had  stood  **  irrevocable,"  it 
would  not  have  been  any  more  binding  on  Mr.  Nanney 
than  if  the  word  had  stood  '^  revocable"  in  the  deed, 
which  he  treated  as  equivalent  to  a  will,  and  as  being 
no  more  binding  on  the  settlor  than  a  will.  Did  Mr. 
Nanney  himself  treat  it  in  any  other  way? 

It  b  suggested,  that  the  testator  had  much  legal  ex- 
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perience,  from  his  having  been  much  engaged  in  liti- 
gation ;  but  can  he  be  supposed  to  have  known  more 
than  Mr.  Searle,  whose  profession  was  the  law.  If, 
when  he  gave  his  instructions,  he  intended  that  the  deed 
should  be  no  more  binding  on  him  than  a  will,  and  such 
had  been  his  instructions,  then  Mr.  Searle  thought  he 
had  accomplished  that  object  by  the  deed  iu  question, 
and  I  think  the  settlor  thought  so  too. 


The  expressions  which  the  testator  used  to  Mr.  Wil- 
liams, after  the  deed  was  executed,  **  that  he  had  done 
handsomely  by  him,"  and  his  statement  at  Chester, 
'*  that  he  had  provided  for  the  two  sons  of  Mr.  Robert 
Chambre  Vauc/han"  do  not  appear  to  me  to  be  incon- 
sistent with  this  view,  for  the  evidence  shews,  that  the 
settlor  was  constantly  making  the  same  observations  to 
persons  to  whom  he  had  given  remote  interests  under 
his  previous  wills. 

Nor  does  the  subsequent  conduct  of  the  testator  dis- 
agree with  this  view  of  the  case.  In  the  first  place,  in 
April,  1836,  when  he  had  a  wife  and  two  children  living, 
he  made  a  will  giving  all  his  property  to  them,  and  I 
believe  he  thought  that  the  Yspytty  estate  would  pass 
by  the  will. 

But,  besides  this,  there  are  two  passages  in  the  evi- 
dence which  are,  to  my  mind,  still  more  conclusive  that 
this  was  the  view  which  the  testator  took  of  the  case. 
One  is  the  conversation  which  he  had  with  Sir  Wm. 
Wynn,  who  says,  "  My  brother  was  then  living  at  Btir 
mont,  in  North  Wales.  I  had,  previous  to  the  execu- 
tion of  the  deed,  conversations  with  my  brother  about 
Yspytty  and  other  property,  and  he  assured  me,  gene- 
rally, that  he  had  secured  to  me  a  reversionary  interest 
in  the  Yspytty  property,  if  he  had  no  children."    I  omit 
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one  sentence  of  no  moment.     "These  conversations        1866. 
y^ere  had  at  various  times^  but  he  positively  stated  that 
the  estate  was  given  to  me  for  life,  subject  to  his  own 
life  interest  and  if  he  had  no  children,  and  he  stated,     Williams. 
generally,  that  Mr.  Williams  should  have  an  interest  in 
reversion.     I  cannot  fix  a  date  for  the  first  of  these  con- 
versations, or  any  of  them  ;  I  was  in  the  habit  of  seeing 
my  brother  very  frequently.     I  cannot  say  whether  any 
of  these  conversations  took  place  after  my  brother's 
second  marriage,  or  whether  before  or  after  his  children, 
or  any  of  them,  were  born.     I  cannot  positively  say 
whether  he  spoke  to  me  of  the  settlement  of  the  Yspytty 
property  before  I  met   him  in  London  in  November ^ 
1832,  but  he  expressed  that  feeling  generally  as  to  all 
bis  property,  and  particularly  as  to  the  Yspytty  pro- 
perty.    The  feeling  which  he  expressed  was,  that  I  was 
to  have  an  interest  in  it,  after  his  death,  in  the  way  in 
which  I  have  already  stated."     Later  in  his  evidence  he 
says  this: — "My  brother  more  than  once  told  me  that 
I  was  to  have  the  Yspytty  property  if  he  had  no  chil- 
dren.    He  repeatedly  said  I  have  a  great  regard  for 
you,  and  will  do  you  all  the  good  I  can,  but  you  cannot 
expect  me  to  place  you  before  my  own  family."    I  said, 
''  (Tod  forbid  I  should.     I  believe  them  to  be  your  own 
children  ;  and  so  far  from  interfering  between  you  and 
them,  I  should  be  glad  to  befriend  them.*' 

It  is  properly  observed,  that  the  words  "  your  own 
children/*  fix  this  conversation  to  have  occurred  some 
time  in  the  interval  of  time  that  elapsed  between  the 
12th  of  November,  1836,  and  the  29th  of  June,  1836, 
the  birth  and  death  of  the  youngest  daughter.  At  this 
time,  therefore,  Mr.  Nanney  thought,  that  Sir  Wm. 
WyniCs  interest  in  the  Yspytty  estate  was  subject  to 
the  interest  which  he  liad  given  to  his  children  by  his 
will  of  the  19th  of  December,  1835.     It  is  the  case  of 
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the  Defendants,  that  the  testator  remembered  this  deed 
of  the  6th  of  November^  1832.  If  he  did,  this  conver- 
sation had  no  meaning,  except  by  reference  to  his  belief 
that  the  provisions  of  the  deed  were  superseded  by  a 
will  disposing  of  all  his  property.  This  is  made  still 
more  pointed  by  the  evidence  of  Mr.  fVilliamSf  with 
reference  to  his  last  will,  namely,  that  of  «7aAtiary,1838, 
and  the  fact  thus  established,  both  by  parol  and  written 
evidence,  and  not  disputed,  that  the  testator  had,  in 
January,  1838,  resolved  (to  use  Mr.  Williams*  expres- 
sion in  his  cross-examination)  that  Mr.  Vaugkan  (that 
is,  Mr.  Robert  Chambre  Vaughan)  should  not  get  a 
farthing  from  him,  and  he  directed  Mr.  Williams  to 
secure  this  object.  Two  of  the  letters  written  by  the 
testator  are  very  pointed  on  this  subject.  One  of  them, 
dated  the  13th  of  November,  1837,  is  thus : — "  It  is  ne- 
cessary to  have  a  seal  to  my  will.  Do  be  very  cautious 
in  cutting  Vaughan  entirely  out  of  my  will  for  ever  and 
effectually."  He  subsequently  uses  a  violent  expres- 
sion against  Mr.  Vaughan,  in  a  letter  to  Mr.  Williams 
of  the  29th  of  November,  1837. 


Now,  a  pecuniary  benefit  to  a  man's  son  is  undoubt- 
edly a  benefit  to  the  father  himself.  Is  it  conceivable 
that  after  those  letters,  he  should  have  intended  a  pro- 
vision to  remain  which  settled  the  Yspytty  estate  on  the 
second  son  of  Mr.  Robert  Chambre  Vaughan  for  life, 
with  remainder  to  his  issue  in  tail  male  ?  If  he  could 
have  revoked  the  limitation  in  the  deed  of  the  6th  of 
November,  1832,  would  he  not  have  done  so?  I  think 
it  is  impossible  to  doubt  it.  In  my  mind,  it  is  equally 
impossible  to  doubt,  that  he  believed  he  had  done  so, 
by  taking  care,  that  in  a  will  disposing  of  the  whole  of 
his  property,  Mr.  Vaughan  and  his  issue  were  wholly 
excluded.  This,  therefore,  strongly  confirms  the  view 
I  have  already  derived  from  the  conduct  of  the  testator 
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after  the  date  of  the  execution  of  the  deed,  from  the        1866. 
evidence  of  Mr.  Searle,  and  from  the  evidence  of  Sir 
Wm,  Wynn. 
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It  was  also  justly  observed  by  one  of  the  counsel  of 
the  Defendants,  that  the  testator  was  constantly,  in  the 
same  letters  from  him  to  Mr.  Williams^  mentioning  the 
Yspytty  estate  and  his  will,  and  he  inferred  from  thence 
(and  I  am  willing  to  admit  the  inference),  that  Mr. 
Nanney  remembered  the  deed  of  November^  1832.  But 
if  80,  I  also  infer,  that  he  thought  that  his  will  would 
supersede  the  provisions  of  that  deed. 

Now  I  revert  to  the  topic  I  before  enlarged  on,  whe- 
ther Mr.  Williams  did  not  also,  on  the  preparation  of 
the  testator's  will,  omit  to  perform  a  duty  which  it 
was  incumbent  on  him  as  the  solicitor  of  the  testator  to 
perform. 

The  testator  employed  him  to  prepare  his  will,  and 
he  admits  that  he  never  asked  him  whether  he  intended 
thereby  to  revoke  the  deed  of  1832.  To  treat  that  deed 
as  irrevocable,*  after  what  had  passed  at  the  execution 
of  it  and  the  alteration  then  made,  was  manifestly  im- 
possible; and  the  Defendants'  counsel  have  not  been 
able  so  to  contend.  Assuming  it  to  have  been  revocable, 
was  it  revocable  by  deed  only,  or  by  will  and  deed  ?  It 
is  impossible,  on  any  expressed  or  implied  intention  of 
the  testator,  to  support  the  contention  that  it  was  to  be 
revocable  by  deed  only.  But,  assuming  that  the  deed  is 
to  be  regarded  (as  suggested  by  the  Defendants'  counsel) 
as  containing  a  power  of  revocation  by  deed  or  will, 
what  was  the  duty  of  Mr.  Williams  on  that  occasion  ? 
Was  it  not  his  duty  to  ask  the  testator  if  he  meant  to 
exercise  that  power  of  revocation  ?  If  the  power  had 
been  expressed  in  the  deed,   it  is  admitted   by  Mr. 

Lloyd 


>8 


CASES  IN  CHANCERY. 


1856. 


Lloyd  to  have  been  his  duty.  Was  it  not  also  his  duty 
because  it  was  implied?  My  conviction  is,  that  if 
the  testator  had  been  asked  that  question,  the  deed 
would  have  been  revoked,  and  this  suit  would  never 
have  been  rendered  necessary.  This  omission  on  the 
part  of  Mr.  Williams  is  the  more  grave*  because  the 
testator  had  desired  him  to  take  care  that  Mr.  Vangkan 
should  not  get  a  farthing  from  him.  Was  it  not  then 
the  obvious  duty  of  Mr.  Williams  to  say,  '*  Do  you  re- 
member that  the  Yspytty  estate  is  so  settled,  that  thereby 
Mr.  Vaughan^s  second  son  is  probably  provided  for,  and 
do  you  wish  this  to  continue  ?"  Do  you  wish  this  pro- 
vision, which,  if  it  should  take  effect,  would  be  un- 
doubtedly, though  indirectly,  a  great  benefit  to  Mr. 
Vaughan  himself,  to  continue  ? 


The  result  which  I  have  come  to,  on  this  part  of  the 
case,  is,  that  Mr.  Nanney  believed  that  (notwithstanding 
the  deed  of  1832)  his  will  would  operate  to  dispose  of 
the  Yspytty  estate,  and  that  Mr.  Williams  avoided  doing 
anything  or  saying  anything  which  could  by  possibility 
destroy  or  diminish  that  belief. 

I  think  it  unnecessary  to  refer,  in  detail,  to  the  other 
evidence,  as  to  the  belief  of  the  testator  that  his  son 
would  inherit  the  Yspytty  estate.  Even  if  the  exceptions 
which  have  been  taken  to  the  evidence  of  one  or  two  of 
the  witnesses  be  admitted,  in  which  however  I  do  not 
express  any  concurrence,  still  it  is  to  be  observed,  there 
are  no  less  than  seven  witnesses,  who  all,  more  or  less, 
depose  to  facts  tending  strongly  to  shew  the  belief  of 
the  testator,  that  after  his  death  his  only  son  would 
inherit  the  Yspytty  estate,  which  adjoined  and  was  io* 
termingled  with  the  hereditary  property,  which,  it  is 
admitted,  he  intended  to  leave  him. 
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My  opinion  therefore  is^  that  the  testator,  when  he 

instructions  for  the  deed  of  the  6th  of  November^ 

1832|  intended  it  to  be  revocable  by  any  will  which  he 

should  make  disposing  of  the  whole  of  his  property :— ^ 

that  he  believed  that  the  deed  which  he  had  executed 

did  not  prevent  him  so  doing : — that  he  was  confirmed  in 

thut  belief  when  he  executed  it : — that  be  was  confirmed 

in  that  belief  when  he  executed  his  last  will  and  his  final 

teatamentary  disposition  in  1838,  and  further,  that  he 

acted  on  that  belief  throughout  the  whole  of  that  period 

of  bis  life  which  elapsed  after  he  had  executed  the  deed 

in  question. 
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This  being  my  conviction,  I  am  bound  to  act  upon 
it,  and  to  declare,  that  the  deed  of  the  6th  of  Nowmber, 
1833,  is  operative  no  further  than  he  intended.  The 
consequence  is,  that  I  cannot  declare  the  deed  to  be 
void,  because  I  think  that  the  testator  intended  it  to  be 
operative  if  he  made  no  other  disposition  of  his  pro- 
perty, and  I  should  have  acted  upon  it  if  be  had  died 
intestate.  But  I  shall  declare,  that  in  the  events  which 
have  happened,  the  deed  of  the  6th  o{  November,  1832, 
was  not  operative  after  the  death  of  the  testator,  and 
that  the  Yspytty  estate  passed  by  and  was  subject  to 
the  trusts  of  his  last  will  and  testament,  which  pur- 
ported to  dispose  of  the  whole  of  his  property. 


Having  made  this  declaration,  the  next  question  is, 
as  to  the  consequential  relief,  and,  in  my  opinion.  Sir 
Wm.  Wynn,  in  his  life,  and  his  estate  since  his  de- 
cease, was  and  is  bound  to  account  for  the  rents  and 
profits  received  by  him,  making  all  just  allowances, 
from  the  testator's  death.  It  is  true  that  in  cases  of 
adverse  possession  without  notice,  the  account  would 
not  be  carried  back  beyond  the  filing  of  the  bill,  or  six 
years ;  but  this  is  the  case  of  an  infant,  and  Sir  Wm, 
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1856.  Wynn  was,  in  my  opinion,  the  bailiff  for  the  infant,  and 
is  bound  to  account  for  the  rents  as  such.  He  had  also, 
by  his  own  admission,  distinct  notice  that  the  testator 
Williams,  considered  that  Sir  Wm.  Wynnes  interest  in  the  property 
was  subject  to  the  interest  of  the  testator's  son.  He 
knew  that  the  deed  was  revocable,  and,  if  I  am  right, 
he  ought  to  have  known  that  it  was  superseded  by  the 
will.  I  consider  that  the  case  is  governed  by  the  case 
of  Hicks  V.  Sallitt  (a).  Assuming  I  am  right  in  the 
conclusion  I  have  already  come  to.  Sir  Wm.  Wynnes 
legal  personal  representative  must  therefore  either  admit 
assets  or  submit  to  account.  The  Plaintiff  must  be  put 
into  possession  of  the  estate.  The  suit  has  been  occa- 
sioned by  Mr.  Williams,  and  he  must  pay  the  Plain- 
tiff's costs,  but  I  cannot  give  the  other  Defendants  their 
costs,  as  I  should  have  done  if  they  had  disclaimed: 
they  claimed  the  benefit  of  the  deed,  and  they  must  be 
treated  accordingly. 

There  will  be  no  further  proceedings  in  the  suit, 
except  for  the  purpose  of  taking  the  account  of  the 
rents  against  Sir  Wm.  Wynnes  estate  from  the  death  of 
the  testator  up  to  his  own  death,  and  afler  Sir  William*s 
death  against  Mr.  Williams. 

(fl)  3  De  G.,  Mac,  4-  G.  782. 
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In  re  THE  ELECTRIC  TELEGRAPH  OF 

IRELAND.  ^^3,. 

rilHIS  Company  was  formed  in  January,  1862,  was  A  Telegraph 
"^    provisionally  registered  in  July,  and  the  deed  of  tal^dTan  Act 
settlement  was  dated  the  12th  oi  July,  1862.     Its  object  of  Incorpora- 
was  to  convey  messages  by  electricity  irom  Uumfries,  down  about 
in  Scotland,  to  Portpatrick,  and  thence,  by  a  subma-  ^^^g'^tuthld 
fine  telegraph,  to  Donaghadee,  in  Ireland,  and  thence  spent  the  whole 
to  Belfast,  Dublin  and  other  places  in  Ireland.    The  'apitel*^/ 
capital  was  divided  into  40,000  shares  of  1/.  each.  26,ooo/.  and 

'^  16,000/.  be- 

yond,  and 

On  the  4th  of  August,  1853,  an  Act  of  Parliament  judgmenuto 

*^  .  the  extent  of 

passed,  which   incorporated   the  Company,   and   gave  1,800/.  had 
them  various   powers,  and,  amongst  them,   power  to  jT^'^^J^e 
borrow  8,000/.,  but  which  power  had  not  come  into  Company.  On 

..  the  petition  of 

operation.  a  shareholder 

it  was  ordered 
to  be  wound 

The  Company  proceeded  to  effect  the  undertaking,  up,  though  op- 
and  had  laid  down  about  400  miles  of  wires,  at  an  po8«dbyadi- 

'  rector  on  be- 

expense  of  30,000/.;  but  it  fell  into  difficulty.     It  ap-  half  of  the 
peared,  from  a  report  of  the  Company  made  in  Feb-  eiehSi'of  the*' 
ruary,  1866,  that  they  had    laid   down  196  miles  of  shares,  who 
double  wires;  that  they  had  expended  42,816/.,  which,  the  Act  of  Par- 
after  deducting  the  paid  capital  of  26,255/.,  left  a  defi-  Hament  would 

thereby  be- 

ciency  of  16,560/.,  and  they  had  opened  a  portion  of  come  void,  and 
their  line  in  Ireland.  '^^^'  '»■« 

would  sell  for 

On  ^^^  li^^l^t  ^At 
the  works 
might  be  com- 
pleted for  a  small  sum,  and  that  there  was  some  prospect  of  obtaining  further  pecuniary 
assistance.  The  Court  considering  that,  under  the  circumstances,  the  Petitioner  ought 
not  to  be  compelled  to  go  on  with  an  undertaking,  which  might  possibly  doable  his 
present  liability. 
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1866.  On  the  23rd  o(  April,  1866,  a  circular  was  sent  to  the 

^•^^'^'^^  shareholders,  which  was  as  follows  : — "  The  committee, 
The  Electric  appointed  at  a  general  meeting  of  the  shareholders  of 
Telegraph  of  i\^\q  Company  to  investigate  its  affairs,  beg  to  call  your 
earnest  attention  to  the  annexed  balance  sheet,  shewing 
liabilities  to  the  extent  of  19,000/.,  and  for  the  whole  of 
which  you  are  individually  liable,  and  to  state,  that 
unless  you,  in  connexion  with  the  other  shareholders, 
immediately  come  forward  to  its  assistance,  the  Com- 
pany must  be  wound  up  in  the  Court  of  Chancery  at  a 
very  great  expense,  making  your  position  still  worse, 
and  not  in  any  way  diminishing  your /^resen^  liabilities.*' 
It  then  requested  the  shareholders'  attendance  at  a 
meeting  on  the  7th  of  May,  *'  to  devise  the  best  means 
of  proceeding." 

.  The  meeting  was  attended  by  fifteen  out  of  seventy 
of  the  shareholders,  and  a  resolution  was  come  to  (the 
accuracy  of  the  result  of  which  was  however  disputed), 
that  the  Company  should  be  wound  up. 

It  appeared,  also,  that  judgments  had  been  obtained 
against  the  Company  to  the  extent  of  1,846/.,  and  that 
there  were  13,000  shares  undisposed  of. 

This  Petition  was  presented  by  an  individual  share- 
holder, for  an  order  to  wind  up  the  Company.  It  was 
opposed  by  a  director  representing  one-eighth  of  the 
shares.  He  stated  that  the  creditors  of  the  Company 
were  willing  to  reduce  their  debt  to  12,000/.  if  the  Com- 
pany should  be  carried  on,  and  that  he  believed  that 
if  the  Company  should  be  wound  up,  their  Act  of  Par- 
liament would  become  void,  by  reason  of  the  said  Com- 
pany being  dissolved.  That  the  wires  laid  down  could 
not  be  taken  up  from  underground,  and  that  if  they 
could,  they  would  only  fetch  the  value  of  the  materials, 

and 
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and  would  not  realize  more  than  3,000/.    But  that  if       1856. 
the  Company  should  not  be  wound  up,  and  the  present      ^-^v-^i^ 
works  completed  (which  he  was  advised  could  be  done    jj^  Eil^trie 
and  put  into  effective  working  order  for  300/.),  the  pro-   Telegraph  of 
perty  of  the  Company  would  immediately  thereupon 
become  valuable,  and,  in  his  judgment  and  estimation, 
ought  then  to  fetch,  if  sold,  in  conjunction  with  the  Act 
of  Parliament,  and  stations  and  furniture,  upwards  of 
30,000/. 

And  be  said,  that  he  had  been  informed,  by  a  large 
shareholder  of  the  Company,  and  verily  believed  the 
same  to  be  true,  that  there  was  a  great  probability  of 
two  gentlemen  of  capital  presenting  themselves  to  the 
shareholders,  at  the  general  meeting  in  July  next,  for 
election  to  the  direction  of  the  Company,  and  that  in 
the  event  of  their  being  elected,  would  advance  to  or 
bring  into  the  Company  12,000/.,  which  amount  would 
be  sufficient  to  liquidate  the  liabilities  of  the  Company. 

Mr.  Selwyn  and  Mr.  Humphry ,  in  support  of  the  Pe- 
tition. 

Mr.  12.  Palmer  and  Mr.  Greene^  contri. 


The  Master  of  the  Rolls. 

* 

I  am  of  opinion,  that  an  order  must  be  made,  in  this 
case,  to  wind  up  the  Company.  The  state  of  the  case 
is  such,  that  upon  the  admitted  facts,  a  clear  case  has 
arisen  for  winding  up  the  Company.  It  is  not  going 
on ;  it  has  not  only  spent  all  the  subscribers'  capital, 
but  it  has  also  incurred  debts  to  the  amount  of  16,560/. 
Judgments  have  been  recovered  against  the  Company, 
and  the  directors  themselves  have  sent  a  circular,  stating, 
very  properly,  to  all  the  shareholders,  that  they  are 

individually 
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1866.  individually  liable  for  the  whole  of  this  amoant,  and 
'*^^^'**^  *  that  it  is  absolutely  necessary  that  some  steps  should 
The  Electric  ^^  taken  for  the  purpose  of  extricating  the  Company 
Telegraph  of  from  the  embarrassment  in  which  it  is  placed.  Then 
one  of  two  courses  only  can  be  taken,  either  the  Com- 
pany may  be  wound  up^  or  some  expedient  may  be 
adopted  for  the  purpose  of  carrying  it  on.  If  the  Com- 
pany is  to  be  wound  up,  then  there  are  the  yarious 
modes  to  be  considered  in  which  the  property  of  the 
Company  may  be  most  beneGcially  dealt  with.  It  is 
justly  observed  by  Mr.  72.  Palmer^  that,  except  so  for 
as  the  provisions  of  the  Act  of  Parliament  themselves 
allow,  the  Company  cannot  transfer  the  benefit  of  their 
Act  to  any  other  Company,  and  that,  consequently,  in 
winding  up  the  aflfSeiirs  of  the  Company,  and  in  disposing 
of  the  property  in  the  most  beneficial  manner,  they  can 
only  accomplish  that  either  by  obtaining  a  fresh  Act  of 
Parliament,  or  so  far  as  the  powers  of  the  present  Act 
will  allow,  by  enabling  the  property  to  be  disposed  of 
to  other  persons. 

It  would  certainly  seem  to  be  much  more  profitable 
to  dispose  of  the  property  to  some  company  of  persons, 
having  powers  under  an  Act  of  Parliament  to  enable 
them  to  carry  it  on,  than  to  wind  it  up.  Whether  under 
the  existing  or  under  another  Act  of  Parliament,  if  they 
should  think  fit  to  apply  for  one,  which  would  enable 
the  money  of  the  Company,  already  expended,  and  the 
works  already  effected,  to  be  made  available  for  the  pur- 
pose of  a  new  Company,  which  would  probably  be  more 
beneficial  than  selling  the  raw  material,  in  the  shape  of 
copper  or  gutta  percha,  will  be  a  matter  for  serious 
consideration  in  chambers,  and  is  one  which  this  Court 
would  certainly  view  in  the  most  favourable  manner, 
and  give  every  facility  for  carrying  into  effect.  I  can- 
not but  think  that  when  Parliament  finds  that  a  great 

portion 
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portion  of  the  works  is  already  completed,  it  would  be        1856. 
more  likely  to  pass  another  Act  than  it  would  if  nothing       Vl^^/-^/ 
has  been  done  towards  that  purpose,  and  that  it  is    j^^  Electric 
more  likely  that  persons  will  be  found  to  advance  their    Telegraph  of 
money  for  the  purpose  of  obtaining  the  benefit  of  what 
has  been  already  done,  than  to  join  a  company  by 
which,  besides  advancing  their  money,  they  would  adopt 
the  liabilities  already  existing. 

The  Respondent  proposes  not  to  wind  up,  but  to  carry 
on  the  Company ;  and  he  suggests,  that  if  this  Petition 
were  allowed  to  stand  over  to  the  latter  end  of  July, 
some  gentlemen  could  be  brought  forward  who  would 
advance  money,  by  means  of  which  the  shares  of  the 
Company  would  be  taken,  the  powers  of  the  Act  put 
in  operation,  the  existing  creditors  would  reduce  their 
debts,  and  the  whole  affairs  of  the  Company  placed  in 
a  more  favourable  position.  I  am  disposed  upon  his 
affidavit  to  think,  that  he  takes  too  sanguine  a  view, 
and  if  I  were  myself  a  shareholder,  I  should  not  think 
it  likely  to  be  realized,  but  I  will  assume  the  whole  of 
what  he  states  to  be  true,  and  then  I  have  to  consider 
this : — ^has  this  Court  any  power  or  discretion  to  take 
that  course?  This  Court  has  a  discretion  as  to  the 
mode  of  winding  up,  it  has  a  discretion  no  doubt  as  to 
refusing  to  wind  up,  but  has  it  a  discretion,  when  there 
is  an  existing  case  for  winding  up,  to  allow  the  matter 
to  stand  over,  in  order  that  it  be  ascertained  whether 
the  Company  can  be  carried  on  by  the  advance  of  fresh 
money  ?  I  entertain  very  considerable  doubts  upon  the 
subject,  where  a  case  is  presented,  in  which,  under  the 
ordinary  construction  of  the  Act  of  Parliament,  and  ac- 
cording to  the  decisions  which  already  exist,  the  Peti- 
tioner is  entitled  to  an  order  for  winding  up.  If  it  were 
otherwise,  there  might  arise  very  serious  consequences. 
Suppose  this  Court  were  to  allow  the  Petition  to  stand 

over 
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1866.       ^^^^  ^'11  J^fyf  for  the  purpose  of  seeing  whether  some 

^■^^v-^^      gentlemen  could  be  found  to  advance  money  to  carry 

TheElectrie    ^^  ^^^  Company,  the  Petitioner,  in   the   meanwhile^ 

Telegraph  of  would  have  no  means  of  getting  out  of  the  Company, 

and  must  still  remain  a  shareholder,  for  the  shares  are 

clearly  unsaleable  in  the  market; 

Again,  suppose  the  Company  were  carried  on  for  a 
year,  and  that  it  turned  out  a  complete  failure  and  the 
habilities  were  doubled,  the  Court  would  then  feel  itself 
in  a  very  embarrassing  condition,  having  doubled  the 
liabilities  of  the  Petitioner,  when,  according  to  the  exist* 
ing  decisions  upon  the  construction  of  the  Act  of  Parlia- 
ment, he  was  entitled  to  an  order  for  winding  it  up  at  an 
earlier  time.  Without  expressing  any  opinion  whether 
circumstances  might  not  arise,  which  could  render  such 
a  course  desirable  and  beneficial,  I  need  only  say,  that 
that  case  has  certainly  not  arisen  here,  and  I  am  of 
opinion  that  the  Petitioner  is  entitled  to  the  winding-up 
order.  The  matter  will  be  before  me  in  chambers,  and 
I  will  then  afford  every  facility  for  disposing  of  the  pro- 
perty of  the  Company.  Considering  the  view  which 
the  Respondent  entertains,  1  think  that  it  is  possible 
that  some  gentlemen  may  be  got  to  advance  money  and 
take  up  and  carry  on  the  concern  themselves.  If  that 
be  done,  the  affairs  of  the  concern  may  be  wound  up 
with  very  little  loss  to  the  existing  shareholders,  and 
the  Respondent  and  all  those  who  concur  with  him 
may  then  unite  with  the  fresh  Company  in  furnishing 
a  capital  for  carrying  on  the  concern. 
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I 


HAYFORD  V.  CRIDDLE.  •^"'^  2?»  27, 

29. 

N  1853,   the   Defendant  contracted   to  purchase  a  Onthepur- 
leasehold  house  from  the  Plaintiff,  and  in  1854,  a  ^^^,^J^^  jj 
decree  was  made  for  specific  performance.   In  Chambers  i«  not  a  valid 
questions  arose,  whether,  under  the  following  circum-  ^he  title,  that 
stances,  the  Plaintiff  could  make  a  good  title,  and  the  theunderleaw 

.  o  '  ufj^y  become 

matter  was  referred  mto  Court.  forfeited  by  the 

non-perform- 

The  state  of  the  title  was  as  follows  : — the  property  covenanu  in 
was  demised  by  an  indenture  of  the  27th  September,  |*^«  original 
1845,  to  Elizabeth  Lothian  for  seventy-six  years,  at  a 
pepper-corn  rent.  The  lease  contained  a  covenant  to 
insure,  and  a  proviso  for  re-entry.  Elizabeth  Lothian, 
ou  the  1st  of  October,  1845,  sub-demised  it  to  WiU 
Uam  Carter,  reserving  a  reversion  of  ten  days  of  the 
term. 

Carter,  on  the  3rd  of  March,  1846,  mortgaged  the 
underlease  to  the  Plaintiff,  by  a  sublease  reserving  six 
days,  with  a  power  of  sale.  The  Plaintiff  sold  the  pro- 
perty to  the  Defendant  under  the  power,  and  the  prin- 
cipal questions  were,  first,  whether  the  Plaintiff  had 
contracted  to  sell  the  underlease  vested  in  Carter,  or 
the  underlease  vested  in  himself.  Secondly,  whether, 
assuming  the  contract  to  be  to  sell  the  Plaintifi'^s  own 
interest,  the  liabilities  to  forfeiture,  by  breaches  of  the 
covenants  contained  in  the  original  lease  and  in  the  first 
sublease,  did  not  invalidate  the  title. 

Mr.  li.  Palmer  and  Mr.  Tennant,  for  the  purchaser. 

The  Plaintiff  contracted  to  sell  a  lease,  but  he  now 

VOL.  XXII.  I  I  proposes 


Hatford 
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1855.  piH>poses  to  convey  an  underlease  of  an  underlease. 
It  is  now  clearly  settled,  that  a  contract  to  sell  a  lease 
is  not  satisfied  by  the  conveyance  of  an  underlease ; 
Criddlb.  Madeley  v.  Booth  (a) ;  Darlington  v.  Hamilton  (6).  The 
breaches  of  the  covenants  to  insure,  &c.  by  Lothian 
would  cause  a  forfeiture  of  the  interest  purchased,  and 
this  is  fatal  to  the  validity  of  the  title ;  Doe  d.  Muston 
V.  Gladwin  (c) ;  Logan  v.  Hall  (rf). 

Mr.  Roupell  and  Mr.  Speed,  for  the  Plaintiff.  The 
purchaser  contracted  to  purchase  the  Plaintiff's  interest, 
which  was  known  to  be  an  underlease.  Secondly,  the 
question  now  raised  ought  to  have  been  disposed  of  at 
the  hearing,  and  is  concluded  by  the  decree.  At  all 
events  the  purchaser  will  be  safe  if  he  performs  the 
covenants  in  the  original  lease ;  Havens  v.  Middle-' 
ton{  ). 

The  purchaser  had  notice  of  the  lease  of  1845,  which 
is  recited,  and  notice  of  a  lease  is  notice  of  its  con- 
tents ;  Walter  v.  Maunde  (/) ;  Hall  v.  Smith  (g)  ;  and 
he  is  bound  by  waiver  and  acquiescence  after  he  had 
notice. 

They  also  cited  Burnell  v.  Brown  (Ji);  Fordyce  v. 
Ford  (i) ;   Greenaway  v.  Hart  (k). 

Mr.  Palmer,  in  reply,  referred  to  Lesturgeon  v. 
Martin  (/),  as  to  waiver. 


The 


(a)  2  DeG.Sf  Sm.  718.  (g)  14  Vet.  426. 

(6)  /Coy,  550.  (A)  1  Jac,  If  W.  172. 

(c)  6  Q.  B.  953.  (i)  4  Bro,  C.  C.  495. 

{d)  4  C.  B.  598,  613,  624.  {k)  C  P.  31  Jan,  1854. 

(0  10  Hare,  641.  (/)  3  Myl.  if  K.  255. 
(/)  1  Jac.  4-  W.  181. 
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I%e  Master  of  the  Rolls.  > 

The  first  question  is,  whether  the  Derendant  con- 
tracted to  buy  the  underlease  vested  in  Carter,  or  the 
underlease  from  Carter  vested  in  the  Plaintiff,  and,  as- 
suming the  first  question  to  be  decided  against  the 
Defendant,  the  second  question  is,  whether  the  liabi- 
lity to  forfeiture  arising  from  the  breaches  of  the  cove- 
nant contained  in  the  original  lease  entered  into  by 
the  original  lessee  to  the  first  lessor,  and  those  in 
the  first  sublease,  does  not  create  an  incapacity  to 
give  a  good  title  to  the  underlease  purchased  by  the 
Defendant. 


1865. 


If  the  first  question  be  decided  in  favour  of  the  De- 
fendant, it  settles  the  whole  question.  A  contract  to 
buy  a  lease  is  not  satisfied  by  the  assignment  of  an 
underlease,  and  so  on  toties  quoties. 

The  state  of  the  title  was  this : — ^There  was  an  original 
demise  by  Walter  to  Elizabeth  Lothian  for  seventy-six 
years.  She  demised  the  residue,  reserving  ten  days,  to 
Carter,  who  sub-demises  it,  by  way  of  mortgage,  to  the 
Plaintiff,  reserving  six  days.  This,  therefore,  was  the 
state  of  the  title ;  there  were  three  leases,  a  lease  to 
Elizabeth  Lothian,  an  underlease  to  Carter,  and  a  sub- 
lease to  the  Plaintiff. 


The  first  question  is  this  : — Was  it  the  lease  to 
Carter,  or  the  lease  to  the  Plaintiff,  that  the  Defendant 
contracted  to  buy?~[-ffw  Honor  examined  the  evidence, 
and  came  to  the  conclusion  that  the  Defendant  under^ 
stood  and  believed  that  he  was  buying  the  underlease  to 
the  Plaintiff,  and  not  the  underlease  to  Carter."}  Besides 
this  question  ought  to  have  been  raised  at  the  hearing, 

1 1  2  because 
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1855. 


Haypokd 

V. 

Criodli. 


because  it  is  a  question  of  contract  and  not  of  title,  for 
the  Defendant  says,  I  contracted  to  buy  estate  A,,  but 
you  oflTer  to  convey  estate  B, 

The  next  question  is,  whether  the  liability  to  for- 
feiture by  Elizabeth  Lothian  and  Carter  does  not  pre- 
vent the  Plaintiff  from  making  a  good  title.  This  ob- 
jection, if  it  prevailed,  would  prevent  any  sale  of  an 
underlease,  unless  upon  special  conditions,  but  from 
this  I  differ.  The  province  of  a  special  condition  is,  to 
make  known  to  the  purchaser  that  he  will  not  get  that 
which,  but  for  the  condition,  he  would  be  entitled  to. 
A  purchaser  must  take  subject  to  that  which  is  peculiar 
to  and  necessarily  incident  to  the  estate.  This  may  be 
illustrated  thus : — Where  a  contract  is  entered  into  to 
sell  a  freehold,  and  nothing  is  said  about  the  minerals, 
if  the  purchaser  finds  that  the  minerals  are  reserved, 
the  title  is  bad,  and  he  cannot  be  compelled  to  take  it 
But  if,  on  a  sale  of  copyholds,  nothing  is  said  as  to 
the  minerals,  can  a  purchaser  object  that  the  title  is  bad 
because  he  cannot  touch  the  minerals  except  with  the 
consent  of  the  lord  ?  Clearly  not.  So  it  is  here,  this 
liability  is  incidental  to  every  underlease.  The  purchaser 
must  have  known,  before  the  contract,  that  the  under- 
lease was  liable  to  be  defeated  by  a  breach  of  the 
covenants  contained  in  the  original  lease. 

It  is  for  this  reason,  and  because  of  this  very  evil, 
that  a  contract  to  assign  a  lease  is  not  satisfied  by 
granting  or  assigning  an  underlease.  If  this  were 
otherwise,  the  only  difference  between  a  contract  for 
an  underlease  and  an  original  lease  would  be  a  question 
of  title,  but  it  is  a  question  of  contract.  The  Court 
says  you  offer  to  convey  a  different  thing  from  that 
which  you  contracted  to  sell. 

Here 
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Here  the  purchaser  knew  of  this  objection  when. he        1866. 
contracted  to  purchase.  >^^/'^w 

Hatfokd 
o. 

I  am,  therefore,  of  opinion,  that  this  objection  cannot 

prevail,  and  that  the  Chief  Clerk  has  come  to  a  right 

conclusion  on  both  points. 


I 


ANON.  o.  ANON.  1866. 

Jan,  8. 

T  was  referred  to  Chambers  to  inquire  as  to  what  Onaquesdon 
children  there  were  of  Matilda  P,  it  appeared 

that  the  child 
had  been  bom 

It  appeared  that  she  had  married  Lee  H.  on  the  14th  ^^^^  monthi 
of   October^   1844,   and   had   a   child   on   the   6th   of  riage.    It  was 
January^  1845,  about  three  months  after  the  marriage.  *!!^^*i^'Jj*' 
Lee  H.  left  his  wife,  and  died  in  the  Morea  in  May^  not  seen  the 
1846.     It  was  suggested  that  she  had  never  seen  Lee  H.  ^^'^^tuly^ 
until  immediately  before  her  marriage,  that  he  was  then  before  the  mar- 
already  married,  and  that,  therefore,  the  child  was  not  ^^^^  period 

]l  jg^  of  conceptioQ 

he  was  married 
In  to  another  per- 
son. In  the 
cros»-examination  of  the  mother,  it  was  proposed  to  ask  her, — "  How  long  she  had 
known  her  husband  before  her  marriage.  This  anettion  was  objected  to,  but  the 
Court  allowed  her  to  be  asked, — *'  When  did  you  nrst  become  acquainted  with  your 
husband  V*  and  she  having  answered  twelve  months  before  her  marriage,  the  Court 
would  not  permit  this  subject  to  be  further  pursued. 


DATES. 

1843.  Aug.  or  Sept  Matilda  A.  first  met  Lee  H. 

1844.  Oct.  14.  She  married  Lee  H, 

1845.  Jan.  6.  Child  bom. 

1846.  May.  Lee  H.  died. 
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1856.  Ill   cross-examining  Matilda    P.,   on    her    affidavit 

made  in  support  of  her  child's  claim,  it  was  proposed 
to  ask  her,  how  long  she  had  known  Lee  H,  before  her 
marriage  with  him.  This  question  was  objected  to,  on 
the  ground  that  its  object  was  to  bastardise  the  issue,  by 
shewing  that  the  child  could  not  possibly  be  Lee  H.'s. 

Mr.  Shapter  and  Mr.  Ballantine,  There  is  no  pre- 
sumption of  law  that  the  child  was  the  issue  of  Lee  H,, 
unless  it  be  shewn  that  he  was  either  a  bachelor  or 
widower  during  such  a  period  before  the  marriage  t^iat 
he  might,  whilst  unmarried,  have  begotten  the  child. 

The  presumption  that  a  child,  begotten  before,  but 
bom  after  the  marriage  of  a  woman,  is  the  issue  of  the 
husband,  arises  only  when  the  man  or  woman  were,  at 
the  time  of  conception,  capable  of  contracting  mar- 
riage ;  Butler^s  Co.  Lit.  (a) ;  Doe  d.  Birtwhistle  v.  Var- 
dill  ib). 

The  rule  of  evidence  is  limited  to  this : — that  a  mar- 
ried couple  shall  not  be  admitted  to  prove  that  they 
have  had  no  connexion  after  marriage,  and  that  the 
issue  born  in  due  time  after  marriage  is  spurious ;  Good-- 
right  v.  Moss  (c). 

If  there  could  be  no  access  by  a  husband,  or  a  per- 
son capable  of  being  a  husband,  the  wife  can  prove 
paternity;  The  King  v.  The  Inhabitants  of  8owton{d); 
The  King  v.  The  Inhabitants  of  Kea(e);  The  King  v. 
^Hjff^^(f)l    Sparrow  v.  Harrison  (g);    Legge  v.    Ed' 

monds  {h). 

The 

(a)  Pages  244  b,  n.  2 ;  245  a,  {d)  3  Ad.  ^  El.  180. 
11.  1.  («)  11  East,  132. 

(b)  5  Bam.  ^  Cr.  439,  n.  (a)  ;  (  /)  8  East,  193. 
2  a.  4-  Fin.  571.  (g)  3  Curt.  16. 

(c)  Cowper,  591.  (h)  25  Law  J.,  N.  5.  (CA.)  125. 
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The  wife  having  filed  an  affidavit,  and  given  her  evi-        1856. 
dence,  is  a  competent  witness  for  all  purposes.     She 
caDDot  give  partial  evidence;    Hawkeswarth  v.  Show^ 
hr{a). 

Mr.  Hawkins  and  Mr.  Stiffe,  in  support  of  the  ob- 
jectioD,  cited  1  Roll.  Abr.  (i) ;  Reg.  v.  Garhett  (c) ; 
Att.-Gen.  Y,£riani{d);  The  Queen  v.  Collingwood {e) ; 
Rex  V.  Oilham(f). 

The  Master  of  the  Rolls  allowed  the  question  to 
be  put|  ''when  did  you  first  become  acquainted  with 
Lee  H.  ?"  and  the  witness  having  answered  in  August 
or  September^  1843,  he  would  not  allow  the  subject  to 
be  further  pursued. 

(a)  12  Mee.  if  Welt.  45.  (d)  15  Mee.  Sf  W.  169. 

(6)    Tit.   Bastard,    Utter  B.,  («)  12  Q.  B.  Bep.  681. 

p.  358.  (/)  1  Mood.  Cr.  C  186. 

(c)  2  Car.  if  K.  474. 


WOODBURN  V.  GRANT. 


July  3. 


TD  Y  an  indenture,  dated  the  26th  day  of  November,  A.  mortgaged 
'^^     1844,  and  made  between  Theodore  Williams  of  veraionary^in- 
the  one  part,  and  Messrs.  Woodbum  of  the  other  part,  ^y"* »°  *  «"" 
after  reciting  the  will  of  a  testator,  whereby  he  be-  stock,  which 
queathed  three  life  annuities  of  16/.,  6/.  and  20/.  to  ^^^^ntfj'^ 
three  annuitants,  and  the  residue  of  his  personal  and  standing  in 
mixed  estate  to  Theodore  Williams,  and  that  he  had  lwo"xwlto« 

appointed   Grant  and    Colville  executors  of  his  will,  of  a  testator  to 

.  secure  three 
which  annuities.  A. 
gave  notice  to 
the  executors.  There  was  no  such  sum  standing  in  the  name  of  the  executors,  but 
there  was  one  sum  of  2,080/.  standing  in  the  name  of  the  testator,  and  a  second  sum 
of  2,451/.  in  the  name  of  one  of  the  executors,  to  answer  the  annuities.  A  subsequent 
incumbrancer  on  the  whole  fund  also  gave  notice  to  the  executor.  Held,  that  A.*t 
security  was  limited  to  3,681/.  stock. 


4»4 


1856. 


WOODBURN 
V. 

Grant. 
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which  had  been  proved  by  Grant  alone  in  Jamaica^  and 
that  for  the  purpose  of  answering  the  three  annuities, 
''  a  sum  of  3,681/.  2s.  4d.  £3  per  Cent.  Reduced  Bank 
Annuities  had  been  invested,  and  was  then  standing  in 
the  names  of"  Grant  and  Colville  in  the  bank  books, 
it  was  witnessed,  that  Theodore  Williams  assigned  to 
Messrs.  Woodburn.  ''  all  that  the  remainder  or  reversion 
of  him  the  said  Theodore  Williams  expectant  upon  the 
decease  of  the"  three  annuitants,  '^  of  and  in  all  that 
the  said  sum  of  3,681/.  2s.  Ad.  £3  per  Cent.  Reduced 
Bank  Annuities  so  invested  as  aforesaid,  and  the  divi- 
dends," subject,  nevertheless,  to  redemption  on  payment 
in  1847  of  2,000/.  and  interest. 

On  the  7th  of  December y  1844,  notice  of  this  assign- 
ment was  served  on  the  executors  of  the  will  of  the 
testator. 


Notwithstanding  the  statement  contained  in  the  mort- 
gage, it  afterwards  appeared,  that  no  such  sum  as 
3,681/.  2s.  4d.  £3  per  Cent.  Reduced  Annuities  had 
ever  been  standing  in  the  names  of  Grant  and  Colville, 
but  that  there  were  standing  in  the  bank  books  two 
sums,  one  of  2,080/.  lis.  lid.  Reduced  £3  per  Cent. 
Annuities  in  the  name  of  the  testator,  and  the  other  of 
2,451/.  I6s.  3d.  like  annuities  in  the  name  of  Grant 
alone,  the  whole  of  the  dividends  of  which  two  sums  of 
stock  were  required  for,  and  applied  in  the  payment  of 
the  three  annuities.  Afterwards  Theodore  Williams 
charged  his  reversionary  interest  in  the  last-mentioned 
Bank  Annuities,  by  way  of  security,  to  Porter  and 
Watts,  who  gave  notice  in  1852.  There  were  other 
subsequent  charges  upon  these  Bank  Annuities. 

Two  of  the  annuitants  had  died. 

The  bill  was  filed  by  the  representative  of  Messrs. 

Woodbum, 
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Woodburn,  for  an  account  of  the  principal  and  interest 
due  under  the  deed  of  November,  1844,  and  praying 
that,  after  providing  for  the  surviving  annuity,  the  pro- 
ceeds of  the  two  sums  of  stock  might  be  applied  in 
paying  the  Plaintiff  the  amount  of  his  principal  and 
interest 


1856. 


Woodburn 

V. 

Grant. 


A  motion  for  decree  was  now  made. 

Mr.  Cairns,  Mr.  Toller^  and  Mr.  WiglesworiA,  for 
the  Plaintiff,  argued  that  upon  the  principle  of  falsa 
demonstratio  non  nocet,  the  misdescription  of  the  stock 
in  the  Plaintiff's  security  was  unimportant ;  Llewellyn 
V.  Earl  Jersey  (a) ;  as  there  was  a  manifest  intention  to 
assign  the  reversionary  interest  in  the  whole  fund  set 
apart  to  satisfy  the  annuities.  That  the  assignment 
having  been  followed  by  notice  to  the  trustee,  the  Plain- 
tiff was  entitled  to  have  his  mortgage  upon  it  satisfied 
out  of  that  portion  of  the  fund  which  was  now  divisible, 
in  consequence  of  the  deaths  of  the  two  annuitants,  in 
priority  to  the  claim  of  Watts  and  Porter,  the  second 
mortgagees. 

Mr.  R,  Palmer  and  Mr.  Grenside,  for  the  second 
mortgagees,  contended,  first,  that  it  was  not  a  mere  case 
of  misdescription,  but  that,  upon  the  terms  of  the  in- 
strument, the  sums  which  were  then,  and  at  the  date  of 
the  Plaintiff's  mortgage,  subject  to  the  trusts  of  the 
will,  did  not  pass.  That  the  notice  could  not  carry 
the  right  of  the  Plaintiff  further  than  the  expressed 
terms  of  their  security.  That  in  order  to  give  effect  to 
that  security,  as  against  the  second  mortgagees,  it  would 
first  be  necessary  to  reform  the  Plaintiff's  security, 
which  seemed  to  have  been  based  upon  the  loose  asser- 
tions of  the  mortgagor,  the  truth  of  which  they  had  not 
taken  the  trouble  to  ascertain,  or  to  inquire  of  the  exe- 
cutors 
(a)  11  Mee.if  W.iSZ. 


WOODBURN 
V. 
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1856.  cutors  the  exact  amount  of  the  stock;  that  the  frame 
of  the  bill  should  have  been  framed  accordingly.  That 
the  second  mortgagees  had  a  natural  equity,  which. 

Grant.  jn  ^  case  of  this  description,  entitled  them  to  require, 
that  a  strict  and  technical  construction  should  be  put 
upon  the  PlaintifTs  security,  and  that,  as  the  security  of 
the  second  mortgagees  embraced  the  residuary  estate 
(which  in  point  of  fact  was  the  real  character  and  cor- 
rect description  of  the  funds  in  question,  both  now  and 
at  the  date  of  the  several  securities),  they  were  entitled 
to  priority  over  the  Plaintiff. 

Secondly,  they  contended,  that,  even  conceding  that 
the  PlaintifTs  security  was  entitled  to  priority,  he  was 
not  entitled  to  an  absolute  priority  over  the  whole  fund, 
but  only  to  the  extent  of  the  amount  of  stock  designated 
in  bis  security,  viz.,  3,681/.  2s.  Ad.  Reduced  Annuities, 
on  the  principle  **  JExpressio  unitu  est  exclusio  alterius^ 
and  that  the  residue  of  the  present  trust  fund  belonged 
to  the  Defendants,  the  second  mortgagees.  That,  inas- 
much as  a  portion  of  the  fund  would  still  be  required  to 
satisfy  the  existing  annuity,  and  as  that  was  a  common 
burden,  the  fund  ought  to  be  rateably  apportioned  be- 
tween the  Plaintiffs  and  the  Defendants,  the  second 
mortgagees. 

Mr.  J.  T.  Wood,  for  the  executor  Ghrant. 

Mr.  Nichols,  for  the  surviving  annuitant. 

Mr.  Osborne,  for  the  official  assignee  of  Theodore 
Williams,  the  insolvent. 

Mr.  Cairns,  in  reply. 

The  Master  of  the  Rolls. 

The  description  in  the   deed  is  perfectly  clear;   it 

recites 
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recites  the  bequest  of  three  annuities,  and  that  a  sum  of 
3,68 U.  2s.  Ad,  £3  per  Cent.  Reduced  Annuities  is  stand- 
ing in  the  names  of  the  executors  to  answer  them.  In 
point  of  fact|  there  is  no  such  sum  standing  in  their 
names,  but  there  are  two  sums,  one  standing  in  the 
name  of  the  testator,  and  the  other  in  the  name  of 
Ghrant,  and  though  it  is  not  said  that  they  were  ex- 
pressly set  apart  for  that  purpose,  still  they  were  stand- 
ing to  answer  the  annuities.  There  was,  therefore, 
more  than  the  sum  of  3,681/.  2s.  Ad.  to  answer  the  an- 
nuities, and  I  think  that  to  the  extent  of  3,681/.  2s.  Ad. 
Reduced  Annuities  only  the  Plaintiff  is  entitled. 


487 
1866. 

WOOOBURN 
V. 

Gkant. 


There  will,  therefore,  be  a  declaration  that,  subject  to 
the  annuity  which  is  still  subsisting,  the  Plaintiff  is 
entitled  to  a  charge,  as  first  incumbrancer,  on  the  whole 
stock,  to  the  extent  of  3,681/.  2s.  Ad.  Reduced  Annuities, 
and  that  the  Defendants,  the  second  mortgagees,  are 
first  incumbrancers  on  the  residue  of  the  fund.  A  proper 
amount  of  stock  must  be  retained  for  answering  the 
annuity  which  is  still  subsisting,  which  must  be  pro- 
vided rateably  by  the  two  funds. 


The  Plaintiff  proved  the  deed  of  1844,  as  an  exhibit 
at  the  hearing.  An  objection  was  taken  that  this 
could  not  be  done  on  motion  for  decree,  but 


The  Master  of  the  Rolls  overruled  the  objection. 
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July  23,  24. 

In  1829,  a 
testator  di- 
rected bis  trus- 


HOPWOOD  V.  HOPWOOD. 

TN  1829,  the  testator,  by  bis  will|  devised  his  real  estate 
to  trustees  for  1,000  years,  upon  trust  to  raise  tbe 
tees  to  raise  sum  of  5,000/.  a  piece  for  his  two  sons,  Frank  and 
bis  real* estate,  Servej/,  and  for  his  daughter  Mary,  payable  with  in- 
fer his  son.       terest  as  therein  mentioned. 

In  1835,  on 
his  son's  mar- 

nanfed^oT^  In  1834,  he  made  a  codicil,  whereby  he  revoked 
at  his  death,  5,000/.  to  his  daughter  Mary  as  her  portion,  and  having 
trustees  of  his  ^^  ^^^  marriage  paid  into  the  hands  of  Lord  Molyneux 
son's  setUe-  2,000/.,  in  part  of  the  said  portion,  he  thereby  be- 
1850,  aOerre-  queathed  the  further  sum  of  3,000/.  to  his  daughter 
(erring  to  the    Mary,  to  complete  his  original  intention. 

5,000/.  to  his 

rected^is'  '"  ^835,  in  contemplation  of  the  marriage  of  his  son 

trustees  to  Frank,  the  testator  covenanted  with  the  trustees  of  his 

sum  of  7,000/.  son's  marriage  settlement  to  pay  them,  within  twelve 

t^^Jl","^";  months  after  his  decease,  the  sum  of  5,000/.,  to  be  held 

Held,  by  the  ... 

Master  by  the   upon  trust  for  his  son  Frank,  his  wife  and  their  children. 
Rolls  and  the 
Lords  Justices, 

that  the  first  In  1850,  the  testator  made  a  second  codicil,  whereby, 
not^n  ^^^^  reciting  that  he  had  by  his  will  devised  certain 

adeemed,  and  estates  to  trustees,  upon  trust  to  raise  two  sums  of  5,000/. 
that  the  three  loii         n      r  t  '  •»-»»         »•.-»- 

sums  of  each  tor  the  benefit  of  his  two  sons  Frank  and  Hervey, 

^*^7^6oQ^^  he  thereby  directed  his  trustees  to  raise  two  further 

were  payable,    sums  of  7,000/.  each,  one  of  which  two  sums  of  7,000/. 

each  should  be  held  by  them  upon  the  same  trusts,  and 

be  applied  in  the  same  manner,  for  the  benefit  of  his 

son  Hervey  Hop  wood,  absolutely,  as  in  and  by  his  will 

declared  concerning  his  legacy  of  5,000/.,  and  one  other 

of  which  two  sums  of  7,000/.  each  should  be  held  by 

them 
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tbem  upon  the  trusts,  and  be  applied  in  the  same  man- 
ner,  for  the  benefit  of  his  son  Frank  Hopwoodf  as  in 
and  by  his  will  declared  of  and  concerning  his  said 
legacy  or  sum  of  5,000/.  thereby  given  and  bequeathed 
for  his  benefit.  And,  lastly,  he  thereby  ratified  and 
confirmed  his  will  and  the  first  codicil  thereto,  in  all 
respects,  save  and  except  so  far  as  the  same  will  and 
codicil  were  thereby  altered. 


HOPWOOD 

V. 
HOPVOOD. 


In  1851,  the  testator  made  a  third  codicil,  and  thereby, 
after  reciting  that  he  had,  since  the  date  and  execution 
of  the  second  codicil,  raised  5,000/.,  with  which  he  had 
purchased  for  his  son  Hervey  Hopwood  a  lieutenant 
colonelcy  in  the  Guards,  and  which  sum  might  remain 
a  charge  on  his  property  at  his  death,  he  declared  it  to 
be  his  wish  and  intention  that  the  5,000/.,  so  invested 
in  such  purchase,  should  be  accepted  by  his  said  son  in 
satisfaction  of  the  legacy  of  5,000/.,  which  the  testator 
had,  by  his  will,  directed  to  be  raised  for  and  paid  to  his 
son  Hervej/y  and  he  therefore  thereby  revoked  and  can- 
celled the  legacy  of  that  amount  by  his  will  directed  to 
be  paid  to  him,  and  in  all  other  respects  he  ratified  and 
confirmed  his  will  and  his  two  former  codicils  thereto. 

The  testator  died  in  1854,  and  this  suit  was  instituted 
for  the  purpose  of  obtai^ng  the  declaration  of  the  Court 
that  the  legacy  of  6^00/.  given  by  the  will  to  Frank 
Hopwood  had  .been  satisfied  by  the  sum  of  5,000/., 
which  the  testator,  by  the  settlement  executed  in  con- 
templation of  the  marriage  of  his  son  Franks  cove- 
nanted to  pay. 


The  Plaintiff  (who  was  the  eldest  son  and  entitled  to 
the  testator's  real  estates)  insisted  that  the  legacy  of 
5,000/.  by  the  will  given  to  Frank  Hopwood  was  satis- 
fied and  adeemed  by  the  covenant,  and  that  he  was 

only 


HoPWOOD 
V. 
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1866.       only  entitled  to  receive  the  sum  of  7,000/.  given  by  the 
second  codicil  to  the  testator's  will.      By  his  bill   he 
prayed  a  declaration  accordingly,  and  for  the  necessary 
HopwooD.     consequential  directions. 

The  Solicitor' General  (S\v  R.  Bethell),  Mr.  Rottpell 
and  Mr.  Karslake,  for  the  Plaintiff.    The  6,000i  co- 
venanted  to  be  paid  by  the  testator  to  the  trustees  of 
the  settlement  is  identical  with  the  5,000/.  given  by  the 
will.     Had  the  sum  put  in  settlement  been  actually 
paid  at  the  time,  it  would  have  made  a  considerable 
difference,  for  then  the  legacy   of  the   6,000/.  would 
have  been  distinct  and  separate.     The  legacy  therefore 
remained  a  mode  of  satisfaction  of  the  covenant.     The 
inference  is  irresistable  of  what  the  intention  of  the  tes- 
tator was;  it  is  manifest  that  he  meant  both  the  younger 
sons  to  be  benefited  in  equal  proportions.     The  testator 
speaks  of  his  son's  portion  as  12,000/.,  and  the  codicil 
of  1850  does  not  in  terms  say  "  I  give  a  new  legacy  of 
6,000/.  besides  that  given  by  the  will."     At  the  date  of 
the  second  codicil  there  was  only  one  existing  gift  to 
the  son  of  6,000/.,  either  under  the  bequest  or  by  virtue 
of  the  covenant  to  pay  that  sum.     The  expression  "two 
further  sums  of  7,000/.  each,"  in  the  second  codicil, 
must  be  read  as  "  further  portions."     They  cited  Izard 
v.  Hurst  {a);  Drinkwater  v.  Falconer  {b);    Crosbie  v. 
Macdoual  (c) ;    Monck  v.  Lord    Monck  (d) ;   Powys  v. 
Mansfield {e) ;    Weall  v.  Rice  (/) ;  Booker  v.  Allen  {g) ; 
Lloyd  V.  Harvey  {h);    Upton   v.  Prince  {i);   Pym  v. 
Lockyer  (Jk) ;   Suisse  v.  Lowther  (/) ;  Montague  v.  Mon- 
tague (m).     The  rule  of  the  Court  is,  that  double  por- 
tions 

{a)  Freem.  C.  C.  224.  (g)  2  Rust.  4"  M.  270. 

(b)  2  Vet.  ten.  623.  (A)   Ibid.  310—316. 

(f)  4  Vet.  610.  li)  Cut.  temp.  Talbot,  71. 

(d)  1  Ball  4-  Beat.  298.  {k)  5  Myl.  if  Cr.  29. 

(f)  6  Sim.  528 ;  S.  C,  on  ap-  (/)  2  Hare,  424. 

peal,  3  Myl.  ^  Cr.  359.  (m)  15  Beav.  565. 
(/)  2Rutt.^  M.25\. 
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tions  are  not  to  be  favoured;  Earl  o{ Durham  v.  Whar- 
ton  {a). 

At  the  conclusion  of  the  argument  for  the  PlaintifTy 
2%e  Master  of  the  Rolls  said  that  he  would  read  the 
will  and  codicils,  and,  if  necessary,  hear 

Mr.  Roundell  Palmer  and  Mr.  Little^  for  the  De- 
fendant 
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The  Master  of  the  Rolls. 

The  further  consideration  I  have  had  of  the  ctfse  has 
confirmed  me  in  the  opinion  I  formed  upon  the  argu- 
ment yesterday.  I  feel  less  difficulty  about  the  case, 
because  I  am  satisfied  that  nothing  was  left  unsaid  that 
could  reasonably  have  been  urged  in  support  of  the 
Plaintiff's  case. 


July  24. 


The  facts  are  shortly  these: — ^The  testator,  on  the 
29th  o(  April,  1829,  gave  a  legacy  of  5,000/.  to  his  son 
Franh,  and  by  that  will  he  shewed  a  disposition  to 
make  his  younger  children  equal  by  giving  them  5,000/. 
each.  One  of  them,  his  daughter,  married  the  Earl  of 
Sefton,  and  upon  that  marriage  2,000/.  was  paid.  There- 
upon he  made  a  codicil  in  July,  1834,  in  which  he  stated 
what  had  been  done,  and  that  only  3,000/.  remained 
to  make  good  the  amount  of  her  legacy,  and  that  what 
he  had  advanced  was  to  be  an  ademption  pro  tanto. 
In  May,  1835,  his  son  Frank  married  Lady  Eleanor 
Stanley,  and  upon  that  occasion,  the  father  entered  into 
a  covenant  to  pay  5,000/.  upon  the  trusts  of  the  settle- 
ment»  to  be   paid   upon   his  death,  but  with  interest 

in 
(a)  10  BUgh,  N.  5.  526;  S.  C,  3  CI.  4"  Fin.  146. 
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1856.  in  the  meantime.  He  subsequently  made  a  codicil  in 
February,  1850,  to  which  I  shall  presently  more  parti- 
cularly refer.  He  afterwards  made  a  third  codicil.  It 
HopwooD.  18  to  be  observed,  that  the  second  codicil  shews  a  dispo- 
sition that  the  two  sons  should  share  equally.  By  the 
third  codicil,  in  April,  1851,  he  recites  that  he  had 
advanced  5,000/.  for  the  purpose  of  promotion  in  the 
army  of  his  son  Hervey,  and  accordingly  he  says,  in 
substance,  that  it  is  to  be  an  ademption  of  the  legacy 
of  5,000/.  given  him  by  the  will.  The  testator  then 
died,  nothing  further  having  taken  place. 

The  question  is,  whether  the  legacy  of  6,000/.  is 
adeemed  by  this  covenant  to  pay  the  5,000/.  upon  the 
marriage.  If  the  matter  had  rested  there,  and  there 
were  nothing  more  in  the  second  codicil  than  I  have 
already  stated,  I  should  have  been  of  opinion  that  the 
presumption  against  double  portions  would  prevail,  and 
that  it  would  be  impossible  to  say  that  that  l^acy  of 
5,000/.  was  not  adeemed  by  the  covenant  to  pay  the 
5,000/. 

But  the  second  codicil  was  made  in  1850,  subsequent 
to  the  marriage  of  his  son  Frank  in  the  year  1835,  and 
the  material  part  of  it  is  in  these  words : — [The  Mastbb 
of  the  Rolls  here  read  the  words  of  the  second  codicU.'] 

The  question  is,  whether  the  legacy  given  by  the  will, 
and  adeemed,  as  it  is  said,  by  the  covenant  in  the  set- 
tlement, is  restored  by  this  codicil.  Cases  are  cited, 
such  as  Powys  v.  Mansfield  {a),  and  others,  to  shew 
that  a  general  reference  to  a  will,  in  which  a  legacy  is 
given,  but  which  has  been  adeemed,  is  merely  referring 
to  it  as  if  the  adeemed  legacy  formed  no  part  of  it;  and 

generally 

(c)  3  MyL  4-  Cr.  359. 
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generally  I  admit  that  to  be  true.  So,  also,  if  a  legacy 
given  by  a  will  is  afterwards  revoked  by  a  codicil,  it  is 
not  revived,  eitlier  by  a  republication  of  the  original 
will,  or  by  a  reference  to  it,  or  by  a  direction  confirming 
the  will  generally.  But  here,  the  codicil  does  more  than 
refer  to  the  will  generally;  it  refers  to  the  particular 
legacy,  and  treats  it  as  an  existing  legacy,  and  then 
gives  something  in  addition  to  it.  Now  this  is  either 
admitted,  or  must  be  admitted,  to  be  so  in  the  case  of 
the  son  Hervey  ;  and  why  is  it  not  so  in  the  case  of  the 
son  Frank? 


1866. 


HOPWOOD 

V. 
HoPWOOD. 


It  has  been  very  justly  observed  by  the  Solicitor- 
General,  in  opening  the  case,  and  admitted  by  him,  that 
an  ademption  is  not  a  consequence  of  law,  necessarily 
following  from  a  particular  act,  but  that  it  is  a  question 
of  intention,  and  therefore  the  object  is,  to  ascertain  the 
intention  of  the  party.  The  consequence  is,  that  there 
is  a  fallacy  in  the  reasoning,  when  it  is  said, ''  when  you 
refer  to  the  original  will,  you  refer  to  a  will  which 
excludes  this  particular  legacy;"  and  this  it  is  which 
make  the  distinction  between  these  cases  of  ademption 
and  those  where  the  gift  fails  by  the  absence  of  the 
chattel  or  specific  legacy,  to  which  Mr.  Karslahe  re- 
ferred. In  the  latter  case,  the  gift  fails  not  so  much  by 
a  consequence  of  law,  as  by  a  consequence  of  fact;  the 
thing  is  actually  gone ;  it  cannot  be  given,  because  it 
does  not  exist.  If,  in  fact  or  in  consequence  of  a  prin- 
ciple of  law,  the  thing  bequeathed  must  be  treated  as 
gone,  why  then  a  reference  to  the  will  would  not  set  it 
up  again.  But  the  question  here  is,  did  the  testator, 
when  he  covenanted,  on  the  marriage  of  his  son,  to  pay 
6,000/.  by  that  act  intend  to  adeem  and  take  away  the 
legacy  given  in  the  will?  Prima  facie  he  did.  If  that 
act  stands  alone,  the  presumption  of  law  is  that  he  did. 
But  that  is  a  presumption  to  be  rebutted;  it  is  a  pre- 

You  XXII.  K  R  sumption 
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sumption  to  be  repelled  by  evidence,  which  may  be 
given  for  that  purpose.  The  best  possible  evidence  is, 
the  evidence  of  the  testator's  own  expressions.  What 
does  he  do?  He  says, ''  I  have  given  my  son  by  my  will 
6,000/.;  now  I  give  him  a  further  sum  of  7,000/.;  and 
I  desire  that  the  trusts  of  the  7,000/.  shall  be  exactly 
the  same  as  the  trusts  corresponding  with  his  legacy  of 
6,000/."  Is  it  consistent  with  that  to  suppose,  that  be 
did  not  believe  that  the  legacy  was  existing  at  that 
time  ?  It  is  obvious  that  he  did  in  the  case  of  the  son 
Hervey.  Why  did  he  not  do  so  in  the  case  of  his  son 
Frank?  If  the  legacies  had  been  of  exactly  the  same 
amount,  those  words  would  have  been  necessary  to 
shew  that  he  did  not  mean  repetition,  but  that  he  meant 
addition,  and  not  substitution ;  and  these  words  would 
have  been  clear  to  indicate  that  intent. 


Supposing  there  had  been  a  prior  codicil  which  re- 
voked the  legacy  of  5,000/.,  would  not  this  subsequent 
codicil  have  restored  it,  and  shew  that  he  did  not  intend 
that  the  prior  codicil  should  have  the  effect  of  revoking 
it  ?  But  this  is  much  stronger,  because  the  codicil 
would  have  shewn  a  clear  intention  to  revoke;  but  the 
covenant  to  pay  6,000/.  indicates  only  a  presumed 
intention  to  revoke.  It  is  a  presumption  which  the  law 
arrives  at,  on  the  ground  of  objection  to  double  legacies. 
Supposing  there  was  a  reference  in  the  will  to  a  settle- 
ment, and  that  he  had  then  simply  said  that  be  con- 
firmed his  will  generally,  that,  probably,  would  have 
been  sufficient.  But  the  strong  circumstance,  in  this 
case,  is,  that  the  express  words  of  the  codicil  speak  of 
this  as  a  positive  and  existing  legacy,  in  addition  to 
which  another  is  given. 


It  is  said,  that  he  forgot  the  settlement  at  the  time. 
I  cannot  presume  that;  on  the  contrary,  I  must  assume 

that 
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that  he  remembered  the  settlement,  and  all  the  circum-  1856. 
stances  which  it  was  material  fur  him  to  know  at  the 
time  he  made  his  will.  It  was  his  duty  to  remember  it; 
and  it  is  considered  a  mark  of  imperfection  in  a  testa-  Hopwood. 
tor^s  mind  (as  was  urged  before  me  in  a  late  case  which 
I  had  for  a  new  trial),  if  a  testator  does  not  take  into 
consideration,  at  the  time  he  is  making  his  will,  all  the 
claims  of  all  persons  upon  him.  I  mention  this  merely 
for  the  purpose  of  shewing,  that  they  usually  are  present 
to  the  mind  of  a  testator,  and  are  assumed,  by  the  law, 
to  be  so ;  and  that  there  must  be  proof  that  they  were 
not  so,  if  anything  is  to  be  founded  upon  it.  It  is 
obvious  that  the  testator  had  this  species  of  know- 
ledge in  the  case  of  the  other  children,  and  there  is 
evidence  also  that  he  did  know  of  the  settlement ;  for 
he  was  paying  interest  on  the  6,000/.,  as  appears  from 
a  reference  to  his  accounts. 

It  is  assumed  that  the  first  and  third  codicils  are  to 
be  referred  to  for  the  purpose  of  shewing  his  intention 
to  make  them  all  equal ,-  but,  to  my  mind,  they  have  an 
operation  rather  in  a  contrary  direction:  they  shew  that 
he  recollected  that  he  had  advanced  this  money  to  the 
daughter,  and  that  he  had  advanced  money  to  the  other 
son.  Why  is  it  to  be  assumed  that  he  did  not  recollect 
what  he  had  done  with  respect  to  the  third  ?  As  re- 
gards the  two,  he  intended  there  should  be  ademption ; 
and  accordingly  he  expressed  his  intention.  In  the  other 
case,  he  did  not  intend  there  should  be  ademption,  and 
accordingly  he  did  not  say  so; — but,  on  the  contrary,  he 
makes  a  codicil  expressly  stating  that  there  is  an  exist- 
ing legacy,  and  he  gives  another  in  addition. 

The  result  is,  that,  in  my  opinion,  the  son  Frank  is 
entitled  to  both  the  legacies  and  to  the  benefit  of  the 
covenant.    Take  a  declaration  that  the  legacy  of  5,000Z. 

K  K  2  was 
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was  not  adeemed  by  the  covenant,  but  that  the  Defend- 
anty  the  Rev.  Frank  George  Hapwood,  is  entitled  to 
both  the  legacies,  and  to  the  benefit  of  the  covenant 
Direct  the  costs  of  all  parties  to  be  paid  out  of  the 
estate. 


NoTF.— Affirmed  by  the  Lordi  Justicet,  17  Fe^  1857. 


Jufy  22. 

A.  B.,  a  mar- 
ried woman, 
who  was  abto- 
Intely  entitled 
to  stock  in 
Court,  being 


HANCHETT  v.  BRISCOE. 

T>  Y  a  decree  of  this  Court,   made  on  the  23rd  of 

^^    February y  1838,  in  a  cause  of  Phelps  v.  Barnard^ 

in  which  the  PlaintiflT  and  her  then  husband  Robert 

Austen  Langworthy  were  Defendants,  it  was  declared, 

•eparately  ex-    ^jj^t  the  Plaintiff  (then  Mrs.  Langworthy)  was  abso- 

amined,  de-  . 

died  it  to  be     lutely  entitled  to  one-fifth  part  of  certain  South  Sea  and 

^^•fk"^  Fast  India  Stock,  then  standing  in  the  names  of  two  of 
into  the  names  '  ^ 

of  trustees,  the  Defendants  in  that  cause  as  trustees;  but  that  the 
forherabso-  dividends  thereof  were  to  be  held  and  applied  for  her 
lutely,  and  that  separate  use  for  her  life.     And  it  was  also  ordered,  that 

the  diTidends 

should  be  held  such  one-fifth  should  be  carried  to  an  account,  "The 
and  applied  for  Account  of  the  Defendant  Elizabeth  Langworthy,'*  and 

her  separate  c/  jr» 

use  for  her        the  dividends  thereof,  from  time  to  time,  paid  to  her  for 
life."  This  was 
accordingly 
done.     Held, 
that,  during 
coTerture,  she 
could  dispose 
of  her  life  inte* 
held  for 


her  separate  use  during  her  life,  or  until  further  order. 


A  Petition  was  subsequently  presented  in  the  cause 
by  Robert  Austen  Langworthy  and  the  Plaintiff  (his 
then  wife)  and  Felix  Parkinson  and  MlUiam  Briscoe, 
wI,bSr^o?of  ^'^^ch,  after  reciting  an  order  of  the  10th  August,  1838, 

Imp  rerersion-    for  the  attendance  of  the  Plaintiff  before  certain  com- 
aiT  interest,  ,  .       ,  ,  . 

andthetrus-     missioners,  who  were  to  examnie  her  to  whom,  and  m 

to bsTing,  at    what  manner,  and  for  what  purpose,  she  was  willinf 

•dvaiicedthe    and  desirous  that  the  sums  of  1,616/.  3«.  2d.  Bank  £ 
Ibnd  to  her 

Innband,  P 

whcveby  it  was  lost,  was  held  liable  to  replace  it,  but  her  life  interest  was  made  antwi 
abU  for  the  trustee's  indemnity. 
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per  Cent  Annuities,  2,087Z.  95.  lOd.  Bank  Stock,  200/. 
Easi  India  Stock,  and  195/.  South  Sea  Stock,  standing 
to  the  "  Account  of  the  said  Elizabeth  Langworthy** 
should  be  transferred  and  disposed  of;  and  that  on  her 
examination,  she  had  declared  her  will  to  be,  that  the 
said  several  sums  of  stock  should  be  transferred  into 
the  name  of  F.  Parkinson  and  W.  Briscoe^  upon  trust 
for  her  the  said  Elizabeth  Langworthy  absolutely ;  and 
that  the  dividends  should  be  held  and  applied  for  her 
separate  use  for  her  life,  and,  after  stating  the  certificate 
of  the  commissioners  to  that  effect,  prayed  for  the 
transfer  accordingly. 
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By  an  order  made  on  the  Petition  on  the  24th  JDe- 
cember,  1841,  it  was  ordered,  that  this  transfer  should 
be  made  upon  trust  for  the  said  Elizabeth  Langworthy, 
pursuant  to  the  examination  in  the  Petition  mentioned. 

These  sums  of  stocks  were  shortly  afterwards  trans- 
ferred to  F,  Parkinson  and  William  Briscoe,  the 
trustees. 

F,  Parkinson  did  not  actively  interfere  in  the  ma- 
nagement of  the  trust,  but  W.  Briscoe  (who  was  alleged 
to  be  the  solicitor  and  confidential  professional  adviser 
of  the  Plaintiff's  late  husband,  JR.  A.  Langworthy)  took 
upon  himself  the  management  of  the  trust  funds. 


The  trust  funds^  or  the  greater  part  of  them,  were 
sold  out  by  the  trustees  and  advanced  to  Robert  Austen 
Langworthy  upon  the  security  of  some  property.  This 
had  been  done  at  the  written  request  of  the  husband 
and  of  the  Plaintiff,  his  wife,  whereby  she  expressly 
authorized  the  trustees  to  do  so,  on  the  husband  giving 
an  equitable  mortgage  of  the  premises  therein  men- 
tioned; and  the  Plaintiff  declared  as  follows: — ''And  I, 

the 
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the  said  Elizabeth  Langworthy^  do  hereby  expressly 
declare,  that  the  said  Felix  Parkinson  and  William 
Briscoe  shall  not  be  required  to  make  good  any  loss  or 
losses  that  may  arise  to  the  said  trust  funds,  so  trans- 
ferred into  their  names  as  aforesaid,  by  reason  of  suck 
present  sale  and  appropriation,  or  of  such  sales  and  ap- 
propriations, as  aforesaid,  having  been  made,  by  reason 
of  the  said  mortgage  proving  insu6Bcient  to  realize  the 
said  sum  of  2,275/.  now  to  be  advanced  to  him,  and  the 
several  sums  so  advanced  to  him  the  said  Robert  Austen 
Langworthy  as  aforesaid." 


Mr.  Langworthy  died  in  1850,  and  in  1853  his  widow, 
the  Plaintiff,  married  Mr.  Hanchett.  Of  the  two  trus- 
tees, Parkinson  died  in  1849  and  Briscoe  in  Jamusryf 
1855. 

The  Plaintiff,  though  she  assented  to  the  advances  to 
her  husband,  now  alleged  that  she  had  done  so  upon 
the  understanding  that  the  greater  portion  of  the  same 
would  be  properly  secured  on  property  belonging  to  her 
late  husband,  and  particularly  of  his  interest  in  a  house 
at  Bath  and  elsewhere.  It  appeared,  that,  afler  the 
death  of  R.  A,  Langworthy,  the  Plaintiff,  or  her  pre- 
sent husband  in  her  right,  had  received  the  rents  of 
this  house  until  the  24th  June,  1855. 

This  property  had,  however,  been  claimed  by  the  as- 
signee of  Mr.  Langworthy,  who  had  taken  the  benefit  of 
the  Insolvent  Act  in  1834,  and  it  had  been  sold  to  pay 
prior  incumbrances  thereon. 


The  Plaintiff,  by  this  bill,  insisted,  that  Briscoe  had 
committed  a  breach  of  trust  by  selling  out  the  trstt 
funds  and  advancing  the  same  to  her  late  husband,  and 
prayed  that  they  might  be  replaced  out  of  his  estate. 

Mr. 
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Mr.  BoupeU  and  Mr.  Siiffe,  for  the  Plaintiflf.  The 
property  was  vested  in  the  trustees,  in  trust  for  Mrs. 
Lamgworthi/f  for  her  separate  use  for  life,  with  an  ab- 
solute unqualified  interest  to  her  in  reversion.  She 
had,  therefore,  no  power,  either  by  an  examination  in 
Court  (a)  or  by  any  act  or  disposition  out  of  Court,  to 
deprive  herself  of  her  reversionary  interest  in  the  pro- 
perty, which  was  a  mere  chose  in  action.  The  two  in- 
terests are  distinct,  and  will  not  be  considered  as  united 
for  the  purpose  of  depriving  her  of  the  protection  in- 
tended for  her ;  Whittle  v.  Henning  (b).  In  Crosby 
V.  Church  {c)f  there  was  a  bequest  of  consols  to  A.  JB., 
a  feme  covert^  to  be  transferred  to  her  in  her  own  name, 
and  the  interest  to  be  for  her  separate  use,  and  the 
principal  to  remain  in  the  trust  of  the  executors  till  the 
youngest  of  her  children  should  attain  twenty-one,  when 
the  principal  was  to  be  her  own ;  or  in  case  of  her  de- 
mise it  was  to  devolve  to  her  husband.  The  trustees, 
on  the  death  of  the  testatrix,  transferred  the  fund  to 
A.  B.;  she  and  her  husband  afterwards  sold  it  out,  and 
they  both  signed  the  transfer:  it  was  held,  that  a  breach 
of  trust  had  been  committed. 


1856. 
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Here  the  trustees  were  guilty  of  a  breach  of  trust  in 
paying  over  the  trust  fund  to  the  first  husband,  even 
with  the  Plaintifi^s  consent,  for  being  under  coverture, 
she  had  no  power  of  disposition  over  her  reversionary 
interest.  The  wife's  acquiescence  did  not  exonerate  the 
trustees  from  the  breach  of  trust  or  the  consequences  of 
ity  and  they  and  not  her  estate  are  liable  to  make  good 
the  loss;  Kellaway  v.  Johnson (d);  Stretton  v.  Ashr- 
mall  (e). 

the 


(a)  BAchardi  v.  Chamhen,  10 
Vn,  580. 

(6)  11  Bern,  222,  and  2  PhiU 
Upi,  731. 


(r)  3  Beav.  485. 
\d)  5  Beav,  319. 
(f )  3  Drewry,  9. 
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The  object  of  the  declaration  of  the  Court  was  to  pro- 
tect the  wife  against  the  influence  of  the  husband,  and 
no  assent  of  hers,  as  a  married  woman,  could  authorize 
the  trustees  to  commit  a  breach  of  trust.  No  considera- 
tion passed  to  the  wife  in  the  transaction,  and  her  exact 
position  was  not,  as  it  should  have  been,  explained  to 
her  by  the  trustee  Briscoe,  who  was  also  her  solicitor ; 
nor  had  she  communicated  to  her  a  full  knowledge  of 
all  the  circumstances.  The  contract  was  not  therefore 
binding  upon  her;  and  the  securities  having  turned  out 
insufficient,  Briscoe,  as  solicitor,  is  personally  respon- 
sible for  the  deficiency ;  Craig  v.  Watson  (a). 


The  Master  of  the  Rolls  held,  that  the  Plaintiff  bad 
parted  with  her  life  interest,  which,  assuming  that  the 
corpus  of  the  fund  would  have  to  be  replaced,  must  go 
to  recoup  the  trustees  in  respect  of  their  losses.  He 
required  Counsel  for  the  Defendants  to  address  them- 
selves only  to  the  point  as  to  the  right  of  the  Plaintiff, 
during  coverture,  to  deal  with  the  reversionary  interest 
in  the  fund. 

Mr.  R.  Palmer  and  Mr.  Renshaw,  contrct.  It  is  an  en- 
tirely erroneous  view  to  divide  the  Plaintiff's  interest  into 
a  life  interest  and  a  reversion.  The  fund  was  transferred 
to  the  trustees  **  upon  trust  for  Elizabeth  Langworthy 
absolutely ^^  with  a  superadded  separate  use  clause  at- 
tached to  her  life  interest  only,  which  merely  gave  her  a 
power  of  disposition  over  the  rents,  independent  of  her 
husband,  during  the  coverture.  It  is  clear,  that  under 
the  orders  of  the  Court,  she  had  an  absolute  dominion 
over  the  fund,  either  for  her  separate  use  or  without 
that  clause,  and  a  disposition  made  by  both  husband 
and  wife  became  perfectly  effectual.    The  case  is  not 

like 
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like  Richards  v.  Chambers  (a),  where  the  object  of  the 
settlement  was  to  exclude  tlie  marital  right,  and  to  pro- 
tect the  wife  against  the  marital  influence;  here  her 
express  intention  was  that  she  was  to  have  the  property 
**  absolutely/'  and  for  that  purpose,  the  money  was  paid 
out  of  Court  and  placed  in  the  hands  of  the  trustees. 
Nor  does  the  case  come  within  the  principle  of  Whittle 
y.  Senninff,  where  the  avowed  object  was,  by  getting  in 
and  merging  another  interest,  to  defeat  the  protection 
afforded  the  wife.  Here  the  whole  absolute  interest 
was  from  the  beginning  in  the  wife,  and  there  was 
no  intention  to  divide  it  into  portions  and  keep  them 
severed. 


1866. 


Hanchett 

V. 

Briscoe. 


The  wife  concurred  in  every  act  complained  of,  and 
her  interest  is  bound  by  that  concurrence ;  Pawlet  v. 
Delaval  (fi) ;  Brewer  v.  Swirles  (c).  The  Plaintiff*  was 
discovert  from  May^  1860,  to  May,  1863,  and  made  no 
complaint  of  the  advances  made,  with  her  own  assent, 
to  her  late  husband ;  and  not  only  so,  but  she  also 
received  the  rent  of  one  of  the  houses  upon  which  the 
money  was  advanced,  and  continued  to  receive  it,  after 
her  second  marriage,  down  to  June,  1866.  This  is  a 
complete  acquiescence,  and  when  she  survived  her  hus- 
band, she  could  then  deal  with  the  property  as  she  chose; 
and  this  is  her  second  husband's  suit.  The  orders  were 
made  by  this  Court,  which  declared  her  right,  and  the 
trustee  was  bound  to  act  under  them.  In  Lynn  v.  Ash" 
ton  (d),  a  feme  covert,  having  an  interest  for  life  to  her 
separate  use,  and  a  power  of  appointment  of  the  fund 
by  deed,  to  take  effect  after  her  death,  assigned  her  life 
interest,  and  appointed  the  fund  after  her  death,  to  trus- 
tees, upon  trust  to  invest  the  fund  in  the  immediate 

purchase 


(a)  10  Ves.580, 
{b)  2  Ve$,  un,  663. 


(c)  2  Smak  4*  Gif.  219. 

(d)  1  Rim.  ^  Idyl.  188. 
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purchase  of  an  annuity  for  her  life.    The  Court  ofdered 
a  transfer  of  the  fund  to  the  new  trustees  accordingly. 

Prior  to  the  case  of  Whittle  v.  Henning  in  1848,  the 
Courts  decided  exactly  the  reverse,  as  in  HaU  ▼•  Hvgo- 
nin  (a) ;  Bishopp  v.  Colebrooh  (&).  It  would  be  harsh 
in  the  extreme  to  make  trustees  liable  for  an  error  in 
law,  whilst  acting  in  conformity  with  the  existing  deci- 
sions of  the  Judges.  Sturgis  v.  Corp  (c)  was  also  re- 
ferred to. 


The  Master  of  the  Rolls. 

In  this  case  I  am  of  opinion,  that  this  married  woman 
has  disposed  of  everything  she  could  dispose  of,  namely, 
her  life  interest,  but  with  respect  to  her  reversionary 
interest,  subject  to  her  life  interest,  I  am  of  opinion  she 
had  no  power  to  do  so. 

The  first  question  is,  had  she  the  power  to  dispose  of 
it.    The  second  question  is,  whether  the  trustees,  under 
the  circumstances  of  the  case,  and  under  the  orders 
of  the  Court,  were  not  justified  in  adopting  the  course 
they  have   taken.     The  first  is   the   more  important 
question,  and  that  question   resolves  itself  into  this, 
whether,  where  a  fund  is  transferred  into  the  names  of 
two  trustees,  in  trust  for  the  separate  use  of  a  married 
woman  for  life,  and  subject  to  that,  to  her  absolutely, 
she  has  power  to  dispose  of  the  whole  of  the  fund.    I 
am  of  opinion,  that  she  has  not.     No  doubt  **  separate 
use"  is  entirely  a  creature  of  equity,  but  you  mast  re* 
gard  the  mode  in  which  these  estates  are  created,  aiv 
the  different  qualities  that  belong  to  them,  althouf 
in  many  cases  a  person  may  have  the  power  of  d' 
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posing  of  the  whole  fund.  That  is  true  both  in  respect 
of  personal  property,  as  well  as  in  respect  of  real 
estate. 

In  one  case  relating  to  powers.  Sir  Wm.  Chant 
pointed  out  a  very  important  distinction  that  exists  be« 
tween  an  estate  given  to  trustees  in  trust  for  A,,  and  his 
heirs  for  ever,  in  which  he  takes  a  mere  fee  simple 
estate;  and  an  estate  given  to  ^.,  for  life,  and  subject 
thereto  to  such  uses  as  he  by  deed  or  will  may  appoint, 
and  in  default  of  appointment,  to  him  and  his  heirs  for 
ever.  In  either  case  it  is  quite  clear,  that  he  has  the 
absolute  power  of  disposing  of  the  whole  of  the  estate, 
but  they  are  different  estates,  and  different  qualities 
attach  to  them.  What  is  it  that  this  lady  had  ?  Here 
18  a  fund  given  to  trustees  in  trust  for  her  separate  use. 
With  respect  to  that  she  is  a  feme  sole ;  she  has  the 
power  of  disposing  of  it.  Subject  to  that,  it  was  given 
to  her  absolutely.  She  had  then  the  simple  reversion 
in  the  estate.  There  is  no  question  but  that,  if  that  re- 
version had  been  given  to  her  for  her  separate  use,  she 
could  have  disposed  of  that  reversion.  Sturgis  v.  Corp, 
and  several  other  cases,  determine  that  she  could  then 
dispose  of  the  life  estate  and  the  reversion,  because  she 
18  made  Vifeme  sole  in  respect  of  both,  and  has,  as  such, 
the  power  of  disposing  of  both  ;  and  although  they  do 
not  coalesce,  to  use  the  expression  and  observation  of  the 
yice-Cbancellor  of  England  in  the  case  referred  to,  she 
had  the  absolute  power  of  disposal  over  the  whole  of  the 
fund.  Expand  the  estate,  and  see  what  the  powers  of 
it  were.  It  is  a  gift  to  trustees  for  her  separate  use  for 
life,  that  is,  to  such  uses  as  she  shall  by  any  direction 
whatsoever  appoint  during  coverture,  and  subject  to  that 
it  is  given  to  her,  to  such  directions,  and  to  such  per- 
sons, and  for  such  interests  as  she  shall  by  deed  or  will, 
or  any  instrument  in  writing,  direct  or  appoint  when  she 

is 
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is  discovert,  and  subject  thereto  to  her  representatives. 
That  is  the  nature  of  the  estate :  she  has  the  power  of 
disposition  over  the  one  during  coverture^  and  she  has  no 
power  of  disposition  over  the  other  until  she  is  discovert, 
when  she  acquires  the  power  of  disposing  over  the  other. 
By  what  possibility  can  the  fact  of  these  two  estates,  or 
rather  these  two  interests,  being  united  in  the  same  per- 
son, give  her  an  interest  over  the  reversion  which,  taken 
by  itself,  she  does  not  possess.  No  case  was  cited  to  me 
to  remove  this  difficulty.  Cases  are  cited  which,  in  my 
opinion,  go  much  further,  a&  Whittle  v.  Henning,  before 
Lord  Cottenhatn,  where  the  interests  were  of  the  same 
quality,  but  the  one  had  been  transferred  to  the  other 
for  the  purpose  of  making  them  coalesce.  Lord  Cot- 
tenham  said,  he  would  not  allow  her  to  dispose  of  the 
property.  But  here  they  are  of  different  qualities ;  the 
estate  for  life  is  for  the  separate  use,  but  the  reversion 
is  not  for  the  separate  use :  it  is  to  her  absolutely,  that 
is  to  say,  it  is  only  liable  to  be  disposed  of  by  some  in- 
strument when  she  is  discovert. 


The  case  of  Lynn  v.  Ashton  (a),  and  other  cases  cited, 
agree  with  the  case  in  Smale  and  Giffard.  These  were 
cases  of  powers  of  appointment,  which  could  be  exe- 
cuted during  the  coverture;  and  the  only  question  was, 
whether  the  lady  had  executed  the  power  during  cover- 
ture. They  are  distinct  from  this  case,  where  she  had 
no  power  of  appointment  over  the  fund  during  that 
time.  No  doubt  if  she  had  done  the  act  during  her 
discoverture,  she  would  have  been  bound. 


It  was  suggested  that  during  the  three  years  that 
elapsed  from  the  death  of  the  first  husband  to  the  mar- 
riage with  the  second,  she  must  be  considered  to  have 
acquiesced,   and  Pawlet  v.  Delaval  and   some  other 

cases 
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cases  were  cited  for  that  purpose.  These  are  important 
cases,  which  the  Courts  are  in  the  habit  of  following ; 
but  it  was  very  fairly  admitted  in  the  argument^  that  in 
the  case  of  Pawlet  v.  Delaval  there  were  acts,  positive 
and  open,  of  acquiescence.  She  had  dealt  with  the 
amount,  and  treated  it  in  a  particular  way,  as  if  she  had 
adopted  that  view  of  the  case ;  but  in  the  present  case 
she  has  done  nothing.  In  my  opinion  that  does  not 
bind  her,  there  being  no  act  of  acquiescence  during 
those  three  years. 


1856. 

Hanchett 

V. 
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The  next  question  is  with  respect  to  the  trustees, 
whether  they  were  justified  in  acting  as  they  did,  having 
regard  to  the  orders  of  the  Court.  It  was  very  justly 
urged  that  this  was  a  hard  case ;  but,  unfortunately,  all 
cases  in  which  the  Court  compels  trustees  to  return 
trust  money,  where  the  trustees  have  not  had  the  benefit 
of  it,  are  cases  of  more  or  less  degree  of  hardship. 
Here  the  trustees,  in  my  opinion,  parted  with  a  fund 
which  they  were  bound  to  retain,  and  they  must,  there- 
fore, replace  it.  I  am  disposed  to  think,  although  it 
is  not  necessary  to  express  an  opinion,  that  although 
the  married  woman  had  no  power  to  dispose  of  the 
fund,  she  might  have  asked  the  Court  to  put  it  in 
strict  settlement,  if  she  had  thought  fit.  To  use  the 
expression  of  the  Vice-Chancellor  of  England  in  the 
well-known  case  of  Bishop  v.  Colebrook  (a),  if  she  had 
come  to  the  Court  to  ask  the  Court  to  settle  the  fund, 
she  might  have  had  it  settled,  although  she  could  not 
dispose  of  it.  But  I  cannot  deal  with  that  case  as  an 
authority  upon  which  I  can  now  act.  If  the  trustees 
thought  there  was  any  question  or  doubt  about  it,  they 
ought  to  have  come  for  the  authority  of  the  Court.  And 
even  in  cases  where  this  Court  will  allow  married  women 
to  part  with  a  fund,  it  does  not  allow  them  to  do  so  out 

of 
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of  Court,  and  without  the  protection  which  the  Court 
affords  to  acts  of  this  character. 


I  am,  therefore,  of  opinion  that  the  trustees  must 
place  the  fund.  I  think,  however,  that  must  be  done 
without  costs,  as  part  of  the  suit  has  failed  and  part  of 
it  has  succeeded.  The  better  plan,  therefore,  is  to  say 
it  shall  be  done  without  costs  on  either  side.  The 
amount  of  stock  must  be  replaced  by  the  representa- 
tives of  the  trustees  and  paid  into  Court,  and  the  divi- 
dends must  be  paid  to  them  until  further  order. 


In  re  THOMPSON'S  TRUSTS. 

A  tetutor  de-  A    TESTATOR,  by  his  will  dated  in  1849,  devised 

cstmte^o?i8  "^^    ^^^  tenements  to  his  wife  for  her  life ;  and  he  de- 

widow  for  life,  vised  all  other  his  real  estates,  and  also  the  said  real  estate 

death  to  tni*-  devised  to  his  wife  for  life  (from  and  after  her  decease), 

teet  to  tell  and  yjj^Q  trustees,  upon  trust  that  they  should^  at  such  time 

pay  part  of  the  *     ^  ^  . 

proceeds  to  B.,  after  the  testator's  decease  as  they  should  think  fit,  sell 

a  leloov'h«t      ^^  ^^  ^^^^  estate,  except  the  said  premises  devised  to 
had  undergone  his  wife  for  life ;  and  after  the  decease  of  the  testator*s 

wife,  to  sell  the  said  premises  devised  to  testator's  wife 
for  life ;  and  he  directed  that  the  trustees  should  stand 
possessed  of  the  moneys  to  arise  firom  such  sales  upon 
^^Ited  todie  ^^  trusts  thereinafter  declared.  The  testator  also  gave 
OrowB.  and  bequeathed  the  residue  of  his  personal  estate  unto 

iMiaiordi-        ^^  trustees,  upon  the  ttusts  thereinafter  declared;  and 

wctad  ui  traa*  Kp 

^-—  . -»^  *^ 

affHid»antaf 

aad  athcr  real  ealate,  la  tecvre  an  anotxhr  for  hie  vidov.     TW  fond 

Held,  that  &  <  intnest,  hcing  vested,  became  forfotlcd  to  ^  Oron, 

for  leloQj  in  the  vidow*s  life,  though  he  had  andergone  his 

tohcr  death. 
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he  declared,  that  the  trustees  should  stand  possessed  of       1866. 
the  moneys  to  arise  from  the  sale  of  his  real  estate  and       v^v^ 

In  re 

his  said  personal  estate,  upon  trust  as  therein  mentioned.  Thompson's 
And  as  to  the  residue  of  the  said  trust  moneys,  to  pay  Trusts. 
and  discharge  his  debts,  funeral  and  testamentary  ex- 
penses; and,  in  the  next  place,  to  invest  a  sufficient 
sum  to  produce  60/.  per  annum,  to  be  paid  to  his  said 
wife  for  life,  and  upon  trust,  as  to  all  the  residue  of  the 
said  trust  moneys  (after  satisfying  the  purposes  afore- 
■aid),  from  and  after  the  decease  of  the  said  testator*s 
wife,  to  pay  the  same  equally  between  the  testator's  sons 
Robert  and  Charles,  and  his  daughter  Selina,  as  tenants 
in  common. 

The  testator  died  in  February,  1861.  The  residue  of 
bis  personal  estate,  and  such  part  of  the  real  estate  as 
was  saleable  during  the  life  of  the  widow,  were  con- 
verted in  that  and  the  following  year  by  the  executors 
and  trustees,  and  applied  in  payment  of  the  testator's 
debts,  &c.  This  absorbed  the  produce  of  the  whole  of 
the  residue  of  the  personal  estate,  and  part  of  the  pro- 
ceeds of  the  real  estate  then  sold. 

The  trustees  retained  2,000/.  to  provide  for  the  an- 
nuity of  60/.  for  the  life  of  the  widow,  and  this,  and  the 
freehold  tenements  devised  to  the  wife  for  life,  com- 
prised the  whole  of  the  testator's  estate  in  their  hands. 

The  son  Robert  was  on  the  6th  of  April,  1863,  tried 
and  convicted  of  a  felony,  and  sentenced  to  one  month's 
imprisonment,  and  he  thereupon  underwent  that  sen- 
tence. 

After  this,  the  widow  died  on  the  26th  November, 
1864.  Shortly  afterwards  the  trustees  called  in  the 
2,000/.,  and  sold  the  freehold  tenements  devised  to  the 

wife 
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wife  for  lire,  and  they  paid  the  share  of  Robert  into 
Court,  under  the  Trustee  Relief  Act,  to  abide  the  order 
of  the  Court. 

This  share  consisted  of  two  sums ;  6821.  19s.  4d,,  as 
the  proportionate  part  of  the  2,000/.,  and  624/.  15«.  lid., 
the  proportionate  part  of  the  proceeds  of  the  real  estate 
sold  after  the  death  of  the  widow. 

A  Petition  was  now  presented,  praying  that  these 
sums  might  be  paid  to  JRoberi. 

Mr.  Prendergast  and  Mr.  Whiieley^  in  support  of  the 
Petition,  contended,  that  as  to  the  first  snm,  the  title  of 
the  Petitioner  first  accrued  on  the  death  of  the  widow, 
and  that  it  had  not  vested  in  possession  until  that  time. 
That  undergoing  the  sentence,  in  pursuance  of  the  con« 
viction,  was,  under  the  9  Geo.  4,  c.  32,  s.  3  (a),  equiva- 
lent to  a  pardon ;  that,  as  the  right  to  receive  the  share 
of  the  fund  produced  by  the  sale  of  the  real  estate  in 
the  lifetime  of  the  widow  had  not  accrued  until  her 
death,  no  interest  in  that  part  of  the  fund  had  vested  in 
the  Crown;  Slakes  y.Holden{h)\  Taylor  ^.Haygarth{c)\ 
JUatsom  V.  Swift  (d),  and  Gougk  v.  Demies  (e). 


That  as  to  the  proceeds  of  the  real  estate  sold  after 
the  death  of  the  widow,  there  could  be  no  doubt.    The 

Crown 


(ff)  Tbis  sectkm  is  as  ioDows : 
"  Whereas  it  n  expedient  to  pre- 
vent all  donbis  respecting  the 
cifil  rights  of  persDos  cooTicted 
of  felonies,  not  capital,  vho  hare 
undergone  the  punishment  to 
vhich  thej  vere  adjudged,  be  it 
therefore  enacted,  that  where  any 
oflender  hath  been  or  shall  be 
coQTicted  of  anv  felony  not  po- 
Bisbable  with  death,  and  bath  en- 
dured or  aball  endure  the  ponidi- 


ment  to  which  socb  ofie&der  bath 
been  or  shall  be  adjudged  for  the 
same,  the  punishment  so  endured 
hath  and  shall  hare  the  like  ef- 
fects and  consequences  as  a  par- 
don under  the  Great  Seal,  as  to 
the  felony  whereof  the  offender 
was  so  conricted.'* 

(^)  1  Kem.  145. 

(r)  14  5i».  8. 

(d)  8  Bemr.  368. 

(r)  2  £.  4-  J.  623. 
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Crown  had  no  equity  to  compel  the  trustees  to  convert  1856. 

into  personalty  real  estate  devised  to  the  widow  for  life,  '^■^^/-^^ 

and  that  continuing  real  estate  at  the  time  of  her  death,  Thomp8on*8 

it  had  not  escheated  or  become  forfeited  to  the  Crown ;  Trusts. 
Walker  v.  Denne  (a) ;  Du  Hourmelin  v.  Sheldon  (i). 

Mr.  Wichens^  for  the  Crown.  As  to  the  first  sum,  it 
had  been  converted  into  personalty  at  the  time  of  the 
conviction,  and  the  Petitioner  had  then  obtained  a  com- 
plete vested  interest  in  his  one-third  share  of  the  amount 
payable  on  the  death  of  the  widow,  and  whatever  inte- 
rest was  in  the  convict  at  the  time  of  conviction  passed 
to  the  Crown.  The  effect  of  undergoing  the  sentence 
did  not  take  away  the  right  of  the  Crown  once  vested 
in  It. 

The  Master  of  the  Rolls  considered  that,  as  to  the 
share  of  the  real  estate  sold  after  the  death  of  the 
widow,  it  did  not  pass  to  the  Crown ;  but  as  to  the 
share  of  the  fund  which  had  been  converted  into  per- 
sonalty at  the  time  of  the  conviction,  it  was  clearly  a 
vested  interest  in  the  Petitioner,  and  as  such  passed  to 
the  Crown. 

He  ordered  the  costs  to  be  payed  rateably  out  of  the 
two  funds. 

(a)  2  Vtt.jun.  170.  (6)  4  Mifl  if  Cr.  525. 

Note.— See  also  Harrop*$  Estate,  V.  C.  K.,  28th  March,  1857. 
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1856. 


June  23,  24. 
July  23. 


HOY  r.  SMYTHIES. 


On  the  sale  of  fTHHIS  was  a  bill  by  the  purchaser  against  the  vendor 
manor  it  was  '^^  ^^^  specific  performance  of  an  agreement  for 

stated,  that  the  the  gale  of  a  manor,  and  for  compensation  for  misde- 

*•  fine  was  .     .  "^ 

two  years*  im-    scrip tion. 
proved  value." 
The  8th  con- 
dition enahled        On  the  6th  November ^  1854,  the   Plaintiff  entered 

case^of  any  *"  '"^  ^  contract  for  the  purchase  of  Lot  16  contained  in 
obiection  to       the  particulars  of  sale,  subject  to  certain  conditions. 

title,  to  re- 
scind, and  the 

nth  condiUon       Lot  15  was  described  as  "  The  Manor  of  Pembndge 

provided  for  o  -       i^    /•  i 

compensation  Foreign ;"  but  the  Defendant  Smythies^  before  the  exe- 
m  case  oi  mis-  g^tiQu  q(  the  contract,  added  in  ink : — "  Fime  two  years 

take  or  error.  '  ^ 

The  abstract  improved  rent  or  value  of  the  copyhold  estates^  parcel  of 
was  delivered,    ^ .  » 

and  no  objec-     ^^^  manor. 
tion  was  Uken 
to  the  title, 

within  the  time  By  the  seventh  condition  of  sale,  the  purchaser  was 
prescribed  for    allowed  twenty-one  days,  from  the  delivery  of  the  ab- 

that  purpose.  -  f   '  ^  ^ 

Subsequently,  stract,   to   take   objections   and   make  his  re^isitions 

arose  aTto  ^pon  the  title.     The  eighth  condition  was  as  follows : — 

whether  the  "If  any  purchaser  insist  on  any  objection  or  requisition^ 

or  two  vears*  ^^  ^  ^^^  vendor's  title,  the  abstract  of  title,  eTtdenoe  of 

improved  title,  conveyance  or  otherwise,  which  the  vendors  shall  be 

value.     Held, 

that  (sofiur)  the  umabk 

Plaintiflrwas 

entitled  to  mcific  performance  with  a  compensation ;  bat  tbe  porchaser  having  after* 
wards  raised  a  question  as  to  title,  and  filed  a  bill  for  specific  performance,  the  vendor, 
on  the  same  da  v.  gave  notice  to  rescind.  Ueld,  that  aJ  though  the  obiection  as  to  title 
was  waived  at  tLe  bar,  the  vendor  had  a  right  to  insist  on  the  contract  having  been  re- 
scinded, and  the  bill  was  dismissed. 

Special  conditions  of  sale  are  construed  most  strictly  against  the  vendor. 

By  the  8th  condition  of  sale,  a  vendor  reserved  a  right  to  rescind,  in  case  of  objec- 
tion to  title,  Arc.,  and  by  the  1  Itb,  misdescriptions  were  noc  to  annul  tbe  ale,  but  be 
the  subject  of  compensation.  Semhle,  that  the  Sth  condition  did  not  apply  to  ctKS  of 
misdetcfipdon  within  the  11th  condition. 
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unable  or  unwilling  to  answer,  remove  or  comply  with,  the  1856. 
▼endors  may,  by  notice  in  writing,  to  be  given  to  such 
purchaser  or  his  solicitor,  at  any  time  and  notwith- 
standing any  negociations  respecting  such  objection  or 
requisition  (not  being  an  express  waiver  of  this  condition) 
annul  the  contract ;  and  in  such  case,  the  vendors  shall 
repay  to  the  purchaser  his  deposit,  without  any  costs, 
interest  or  damages  whatever,  and  this  condition  shall 
not  be  limited  by  the  eleventh  condition." 

The  eleventh  condition  was  as  follows : — ''  The  parti- 
culars are  believed  to  be  correct ;  but  no  mistake,  as  to 
quantity  or  tenure,  or  other  error  or  omission  in  the 
particulars,  as  to  the  description  or  quality  of  the  pro- 
perty, or  as  to  any  charges  thereon,  or  as  to  the  vendor's 
interest  or  otherwise,  if  capable  of  compensation,  shall 
annul  the  sale,  but  a  compensation  (proportionate  to 
the  purchase-money)  shall,  in  every  case,  be  given  or 
taken,  as  the  case  may  require,  to  be  settled  by  two 
referees  or  their  umpire,'*  &c.  &c.  "  Sut  this  condition 
sAall  not  limit  the  vendor's  right  to  rescind  the  contract 
under  the  eighth  condition.*^ 

On  the  16th  November,  1864,  an  abstract  of  the 
Defendant's  title  was  delivered.  No  question  then  turned 
upon  the  title. 

Early  in  December  following,  Mr.  Cuddon,  as  agent 
for  the  Plaintiff,  went  into  Herefordshire,  with  a  view 
of  making  inquiries  as  to  the  manor,  who  then  disco- 
vered, that  the  fine  payable  upon  death  or  alienation,  in 
respect  of  copyhold  hereditaments  held  of  the  manor  of 
Pembridge  Foreign,  was  not  and  had  never  been  two 
years'  improved  value,  but  only  one  year's  improved 
rent  or  value. 

On  the  6th  December,  1864,  the  Plaintiff's  agents 

L  L  2  wrote 
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1856.  wrote  to  the  Defendant  Swyihies,  stating  that  they  had 
no  objection  or  requisition  to  make  as  to  the  vendor's 
title,  "  so  far  as  the  abstract  goes."  They  proceeded  to 
inform  the  Defendant,  that  the  steward  of  the  manor 
had  stated,  that  the  fine  was  one  and  not  two  years' 
value,  and  required  compensation  for  the  erroneous 
statement. 

Previously  to  the  sending  of  this  letter,  an  interview 
had  taken  place,  on  the  1  st  of  December,  between  the 
Defendant  Mr.  Smythies  and  the  PlaintifTs  agent  Mr. 
Cuddon,  when,  after  some  convereation  as  to  the 
amount  of  fine,  the  Defendant,  still  asserting  his  belief 
that  the  fine  was  two  years*  value,  offered  to  rescind 
the  contract,  or  to  try  the  right  at  law,  and  com- 
plete the  purchase,  if  successful.  This,  however,  was 
refused  by  the  Plaintiff's  agent,  who  said  he  demanded 
1,000/.  by  way  of  compensation  for  the  allied  mis- 
description. 

On  the  7th  December,  the  Defendant  Mr.  Smythies 
wrote  a  letter  to  the  PlaintifTs  agent,  which,  after 
entering  into  the  question  of  the  fine,  proceeded  as 
follows: — **The  offer  I  made  you  to  rescind  the  con- 
tract was  perfectly  fair,  &c.  &c.  You  cannot  compel 
specific  performance  with  compensation,  even  if  you 
could  prove  my  statement  erroneous;  first,  because  the 
eleventh  condition  states: — '  But  this  condition  shall 
not  limit  the  vendor's  right  to  rescind  the  contract 
under  the  eighth  condition  ;'  and  secondly,  because  the 
words  *  if  capable  of  compensation'  exclude  this  case." 

On  the  13th  o{  December,  the  Plaintiff's  agent  wrote 
a  letter  to  Mr.  Smythies,  which,  after  explanations  as 
to  the  question  of  the  amount  of  fines,  proceeded  as 
follows : — "  We  are  advised  that  toe  ought  to  insist  on 

some 
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iome  further  title  to  the  property  than  the  mere  power  of  1856. 
Male  contained  in  the  deed  of  1806.  That  power  auiho- 
rized  the  trustees  to  sell  forthwith,  for  the  purpose,  a£ 
appears  by  the  recitals,  of  paying  the  debts  of  James 
Kinnersley,  which  his  personal  estate  is  said  to  have 
been  insufficient  to  pay.  Surely,  therefore,  some  expla^ 
nation  is  necessary,  to  shew  why  the  sale  has  been  delayed 
for  nearly  half  a  century,  and  that  the  power  still  sub-' 
gists.  You  will  at  once  see,  that  this  is  not  an  ordinary 
case  of  a  trust  for  sale,  where  the  proceeds  are  to  be 
divided  among  the  children  or  other  cestuis  que  trust, 
and  where  the  property  is  converted  in  equity  into  per- 
sonalty merely  for  the  sake  of  convenience  in  dealing 
with  it.  Moreover,  should  you  be  unable  to  shew  that 
the  fine  is  two  years*  value  instead  of  one,  there  can  be 
no  difficulty  in  ascertaining  the  fair  compensation  ;  and 
we  altogether  deny  the  construction  you  put  upon  the 
eighth  and  eleventh  conditions,  under  the  circumstances 
of  this  case  and  your  foreknowledge  of  the  matter.*' 

In  answer  to  this,  a  letter  was  written  by  the  Defend- 
ant Smythies,  dated  the  19th  December,  1854,  from 
which  the  following  is  an  extract : — ''  As  to  your  new 
objection  to  the  title  received  on  the  14th,  and  twenty- 
nine  day  after  you  received  the  abstract,  it  is,  by  the 
conditions,  too  late,  especially  after  you  had  formerly 
accepted  the  title  by  your  letters  of  the  5th  and  8tb. 
No  doubt,  the  counsel  who  advised  the  acceptance  of 
the  title  knew,  from  the  case  of  Forbes  v.  Peacock  (a), 
that  the  objection  is  not  tenable." 

This  bill  was  filed  on  the  18th  of  December,  and  a 
copy,  but  not  a  perfect  copy,  served  on  that  day. 

On 

(a)  1  Phil,  717. 
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1856.  On  the  20th  December ^  1854,  the  day  on  which  the 

complete  copy  of  the  bill  was  filed,  the  Defendant 
Mr.  Smythies  wrote  the  following  letter  to  the  Plain- 
tiflf's  agents : — "  Sir, — As  the  only  mode  of  escaping  a 
chancery  suit,  which  I  cannot  win  without  expense,  I 
now  annul  the  contract  made  for  the  purchase  of  the 
above  manors  on  the  6th  November  last,  as  I  am  em- 
powered to  do  by  the  eighth  condition  of  sale.  The 
deposit  of  500/.  shall  be  repaid  on  receiving  your  in- 
structions as  to  the  mode  of  doing  so.     I  am,  &c." 

The  deposit  was  sent  to  the  Plaintiff's  town  agents, 
but  was  returned  by  them  to  the  Defendant. 

The  evidence  and  the  passages  in  the  Defendant's 
answer,  which  bear  upon  the  points  of  the  case,  are 
referred  to  in  the  judgment  of  the  Master  of  the  Rolls. 

Mr.  /?.  Palmer  and  Mr.  Karslake,  for  the  Platntifls. 
Special  and  oppressive  conditions  of  sale  of  this  de- 
scription  are  discountenanced  and  construed  strictly; 
Hyde  v.  Dallaway  (a) ;  Morley  v.  Cook  (J).  But  these 
conditions,  taken  together,  are  not  such  as  enable  the 
vendor  to  rescind  the  contract.  The  eleventh  condition 
provides  for  compensation  in  the  event  of  error  or  mid- 
description,  and  the  eighth,  which  gives  the  vendor  a 
right  to  annul  the  contract,  only  takes  effect  in  case  of  a 
real  difficulty  as  to  title.  Here  the  only  objection  is  the 
quantum  of  the  fine,  and  to  this,  the  eleventh  condition 
alone  is  applicable.  The  vendor  cannot  rely  on  his 
misrepresentation,  as  to  the  amount  of  the  fine,  as  a 
ground  for  rescinding  the  contract,  but  it  must  be  per- 
formed with  a  compensation.  The  case  is  precisely 
within   the  rule  established  by  Painter  v.  Newby{c), 

and 

{a)  4  Bear.  COS.  (6)  2  Hare,  106. 

(f )  1 1  Hare,  26. 
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and  Nelthorpe  v.  Holgate{a).  The  continuance  of  the  1866. 
cocFBipondence  after  the  offer  to  rescind,  was  a  waiver 
of  the  condition ;  Morley  v.  Cook  (5) ;  and  the  vendor 
could  not  afterwards  fall  back  upon  it;  Tanner  v. 
Smith  (c).  Secondly.  As  to  the  right  to  compensa- 
tion. The  vendor  bad  full  means  of  knowing  what 
the  fines  payable  in  respect  of  the  copyhold  lands  in 
Pembridge  manor  were,  and  he  describes  them  of  two 
yeara'  annual  value.  This  turned  out  to  be  doubtful, 
but  the  purchaser  is  willing  to  accept  the  title  upon 
receiving  a  fair  compensation,  to  be  ascertained  by  the 
value  of  the  fines  really  payable.  In  Nelthorpe  v.  Hoi- 
gate  (a),  '^  a  vendor  contracted  to  sell  an  estate  in  fee, 
with  a  stipulation,  that  if  any  dispute  should  arise  as  tp 
the  title,  the  same  should  be  submitted  to  some  eminent 
conveyancer,  and  that  in  casje  he  should  be  of  opinion 
that  a  good  title  could  not  be  made,  the  contract  should 
jbe  rescinded.  Upon  the  delivery  of  the  abstract,  it 
appeared  that  the  vendor's  mother  had  a  life  interest  in 
the  premises,  and  that  her  interest  was  known  to  the 
Vje^dor  at  the  time  of  the  contract.  Upon  her  refusing 
to  join  in  the  conveyance  to  the  purchaser,  it  was  held, 
that  the  vendor  was  not  entitled  to  rely  on  the  before- 
mentioned  stipulation  as  a  ground  for  rescinding  the 
iconii^act,  but  that  the  contract  must  be  specifically  per- 
formed, with  compensation  in  respect  of  the  life  in- 
terest." So  whei'e  a  manor  being  advertised  for  sale, 
the  fines  were  described  as  arbitrary,  and  it  appeared 
that  they  were  so  only  on  alienation ;  compensation  was 
decreed ;  Cudden  v.  Cartwright  (d), 

Mr.  Lloyd    and   Mr.  Smythe,  for  the    Defendant. 
By  the  common  law  the  fines  due  to  the  lord  are  pre* 

sumed 

(a)  1  CoU.  203.  (c)  10  Sim.  410. 

(6)  2  Hare,  106.  (d)  4  T.  4*  Coll.  Ex.  25. 


Hot 

V, 
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1856.       sutned  to  be  arbitrary^  to  the  extent  of  two  years'  annoal 
value;  Denny  v.  Lemman  (a);  and  the  mode  of  assessing 
the  fine  is  shewn  by  the  Court  Rolls,  to  which  the 
Smythibs.     Plaintiff  had  full  access. 

[The  Master  of  the  Rolls,  as  to  the  mode  of  auet- 
nngfineSy  referred  to  Wilson  v.  Hoare(b).'} 

The  very  question  as  to  the  amount  of  fine  payable  in 
respect  of  copyholds  in  the  manor  of  Pembridge  has 
been  judicially  investigated,  and  an  arbitrary  fine  esta- 
blished ;  Doe  d.  Twining  v.  Muscott  (c).  There  the 
Lord  Chief  Baron  ruled,  that  ^'  there  was  some  evidence 
for  the  jury  of  the  fine  being  reasonable,  that  is,  that  it 
did  not  exceed  two  years'  improved  value.*'  The  vendor, 
at  the  time  of  sale,  was  in  the  firm  conviction  that  the 
representation  in  the  particulars  was  the  true  one ;  it  was 
neither  wilful  nor  fraudulent.  The  representation  could, 
however,  only  be  considered  as  imperfect.  The  thing 
for  which  compensation  is  asked  is  uncertain,  and  can- 
not be  ascertained  by  any  reference  to  value.  The 
Defendant  has  always  claimed,  now  claims  and  thinks 
he  has  a  right  to  claim  an  arbitrary  fine,  that  is,  two 
years'  improved  value.  Secondly.  The  Defendant  has 
a  clear  right  to  rescind  the  contract  under  the  terms  of 
the  eighth  condition.  They  are  plain  and  unambiguous; 
and  even  if  there  should  be  an  apparent  ambiguity  as 
to  the  words  "or  otherwise,"  that  is  cleared  up  by 
reference  to  the  context ;  it  must  mean  something  other 
than  "title"  or  "conveyance."  As  to  the  case  of 
Painter  v.  Newby^  upon  which  the  Plaintiff  chiefly 
relies,  there  a  formal  notice  to  rescind  had  not  been 
given.  In  the  present  case,  the  Defendant  gave  no- 
tice 

{a)   \  Scriv,  421  ;   Hob.  135.  (b)  2  Bar,  Sf  Adol.  350. 

(0  1 2  Mees,  Sf  W.  832. 
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tice  to  rescind  before  a  complete  copy  of  the  bill  had        1856. 
been  filed. 

Mr.  Karslake,  in  reply.  The  difficulty  of  fixing  the 
amount  of  compensation  is  not  a  sufficient  answer  to 
the  claim,  but  in  the  present  case  there  is  none.  The 
notice  to  rescind  was  an  afterthought^  and  the  inquiry 
as  to  who  were  the  cestuis  que  trusty  was  not  a  requi- 
sition as  to  title  within  the  terms  of  the  seventh  con- 
dition. 


The  Master  of  the  Rolls. 

This  bill  is  filed  for  the  specific  performance  of  a 
contract  for  the  sale  of  a  manor.  The  Plaintiff  insists 
on  the  contract,  but  requires  compensation,  by  reason  of 
an  alleged  misdescription  in  the  particulars  of  sale.  This 
is  contested  on  the  other  side ;  and  it  is  also  alleged, 
that  if  the  Defendant  should  fail  in  thisjespect,  he 
has  put  an  end  to  the  contract  by  giving  a  notice  under 
the  eighth  condition  of  sale.  The  subject-matter  of  the 
purchase  is  the  manor  of  Pembridge  Foreign^  in  the 
county  of  Hereford^  and  is  thus  described  in  the 
conditions  of  sale  : — "  Lot  16.  The  manor  of  Pern- 
bridge  Foreign,  Fine,  two  years'  improved  rent  or  value 
of  the  copyhold  estates,  parcel  of  the  manor." 

The  Plaintiff  alleges,  that  he  bought  on  this  represen- 
tation, and  that  he  has  since  discovered,  that  the  fine  is 
one  year's  improved  value  and  not  two,  and  he  seeks 
compensation  in  this  respect.  The  Plaintiff  gave  3,000/. 
for  this  and  Lot  14,  and  paid  a  deposit  of  600/.  It 
was  stated,  at  the  sale,  by  the  Defendant  to  Mr.  Pen- 

fold. 
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1856.  fold^  on  behalf  of  the  Pbiotiff^  that  some  of  the  late 
teDaDts  of  the  manor  had,  by  mistake,  been  admitted  at 
a  fine  of  one  year's  rent  only,  and  it  was  in  order  Xo 
avoid  any  mistake,  that  the  Plaintiff  caosed  the  amoant 
of  fine  payable  to  be  written  on  the  printed  conditions 
of  sale  before  he  entered  into  this  contract. 

The  contract  was  entered  into  on  the  6th  NovemUr, 
1854.  At  the  close  of  that  month,  Mr.  Cuddam^  on 
behalf  of  the  FlaintiflT  went  down  to  the  manor  of  Pern- 
bridge  Foreign^  to  make  inquiries  on  the  spot  as  to  the 
condition  and  state  of  payments  of  the  manor.  He  was 
then  informed  by  Mr.  Wodehouse,  the  steward  of  the 
manor,  that  only  one  year's  rent  was  tak^i  as  the  fine, 
and  not  two  years'. 

The  result  of  the  evidence,  on  this  part  of  the  sabject, 
may  be  shortly  stated  to  be  this : — It  is,  in  my  opinion, 
proved,  that,  for  some  time  past,  only  one  year's  im- 
proved value  has  been  taken  as  a  fine,  but  that  two  years' 
improved  value  has  been  and  is  claimed  by  the  lord  of 
the  manor.  It  is  proved,  however,  that  some  time  prior 
to  the  sale,  the  Defendants  gave  express  directions  to 
the  steward  not  to  admit  any  tenant  without  a  payment 
of  a  fine  of  two  years'  improved  value ;  that  this  was 
intended  to  be  acted  upon,  but  that  since  the  directions 
were  given,  no  opportunity  had  occurred  of  imposing 
this  fine ;  that  the  attempt  to  enforce  it  would  probably 
create  litigation  with  the  tenants  of  the  manor,  possibly 
of  an  expensive  character ;  and  the  purchaser  swears, 
that  oo  purchasing,  he  did  not  suppose  that  a  law  suit 
would  be  necessary,  to  enable  him  to  enforce  payment  of 
the  fine  as  stated  in  the  conditions  of  sale. 

In  this  state  of  circumstances,  the  Plaintiff  seeks 
compensation,  on  the  ground  that  it  is  proved  that  one 

year's 
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year's  improved  value  is  the  only  fine  which  can  in  fact        1866. 

be  taken*  >-»-v^ 

Hot 

V. 

The  Defendanty  on  the  contrary^  insists^  that  by  law,  Smttbiis. 
the  lord  of  the  manor  is  entitled  to  levy  a  fine  of  two 
years'  improved  value.  He  swears  that  in  the  interview 
with  Mr.  Penfold  prior  to  the  sale,  he  informed  him, 
thai  the  claim  to  a  fine  of  two  years'  improved  value 
would  probably  lead  to  litigation.  After  the  contest 
arose,  he  o£fered  either  to  rescind  the  contract  or  try 
the  question  at  law,  and  to  complete  the  sale  in  case  of 
success.  This  was  declined  on  the  part  of  the  purchaser, 
and  the  present  bill  was  filed  for  a  specific  performance 
of  the  contract,  with  a  compensation  in  consequence  of 
this  misdescription. 

If  the  matter  rested  here,  the  fact  of  the  amount  of 
fine  properly  leviable  being  disputed,  I  should  have  been 
of  opinion,  that  it  would  be  necessary  for  me  to  put  the 
mattei*  ioto  a  course  of  inquiry,  either  in  chambers  or 
by  some  proceeding  at  law,  for  the  purpose  of  ascer- 
taining, whether  the  fine  is  properly  one  or  two  years' 
improved  value;  as  I  consider  it  certain,  that  in  the 
ordinary  case  of  misdescription,  by  stating  the  fine  to  be 
two  years'  improved  value  instead  of  one,  the  purchaser 
would  be  entitled  to  insist  on  specific  performance  with 
a  compenaation. 

This  raises  the  next  question,  which  arises  on  the 
conditions  of  sale.  The  eighth  condition  is  in  these 
words: — [The  Master  of  the  Rolls  here  read  the 
eighth  and  eleventh  conditions.']  The  bill  was  filed  on 
the  18tb  December y  1854,  and  the  notice  to  rescind  was 
served  on  the  20th  December ^  1864.  On  this  point,  the 
question  principally  argued  before  me  was,  the  con- 
struction of  the  conditions  of  sale,  and  whether  the 

eighth 


620  CASES  IN  CHANCERY. 

1866.  eighth  condition  applied  to  any  case  of  misdescription 
included  in  the  eleventh  condition  of  sale.  If  it  were 
necessary  to  decide  this  point,  according  to  my  present 
view  of  the  question,  I  should  be  of  opinion,  that  the 
eighth  condition  of  sale  did  not  apply  to  any  case  of 
misdescription  under  the  eleventh  condition ;  bat,  npon 
a  careful  perusal  of  these  papers,  I  have  come  to  the 
conclusion,  that  the  notice  to  rescind  the  contract  is 
valid  and  effectual  according  to  the  true  construction  of 
the  conditions  of  sale.  This  point  did  not  appear  to  me 
with  sufficient  distinctness  at  the  hearing  or  until  I  bad 
quietly  read  over  the  papers. 

On  the  13th  December,  1854,  the  purchaser,  wrote 
this — IHU  Honor  here  read  the  letter  of  the  \3th  De- 
cember, 1864.  See  anti,  p.  612.]  To  this  an  answer  was 
sent  by  the  Defendants  on  the  19th — [HU  Honor  here 
recul  the  extract  set  out  at  p.  613.]  On  the  18th,  as  I 
have  stated,  the  bill  was  filed,  and  a  copy,  but  not  a 
perfect  copy,  served  on  that  day.  On  the  20th  De- 
cember, the  Defendant  wrote  the  letter  rescinding  the 
sale.  Now,  referring  to  the  eighth  condition  of  sale, 
the  Plaintiff,  in  the  letter  of  the  13th  December,  which 
I  before  read,  expressly  raised  the  question  of  the  ne- 
cessity of  further  title,  and  this  is  clearly  within  the 
terms  of  the  eighth  condition  of  sale,  indeed  the  bill 
raises  the  same  question;  and,  although  that  is  waived 
at  the  Bar,  it  was,  in  my  opinion,  sufficient  to  justify 
the  Defendant  in  sending  the  notice  to  rescind. 

In  these  cases,  the  conditions  are  to  be  construed  most 
strictly  against  the  vendor,  and  I  shall  always  do  so; 
but  still  a  meaning  must  be  given  to  them,  such  as  they 
fairly  bear,  and  this  has  no  other. 

I  am  surprised  that  purchasers  can  be  found  to  bid, 

where 
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where  such  conditions  are  imposed,  and  only  last  week,  1856. 
sitting  in  chambers,  I  interposed  a  difficulty  to  the  lay- 
ing out  of  a  ward's  money  in  bidding  for  property,  where 
there  were  similar  conditions  of  sale.  Vendors,  how- 
ever, submit  to  the  reduction  of  price,  arising  from  di- 
minished competition  springing  from  this  circumstance, 
and  the  purchaser  bids  and  contracts  with  his  eyes 
open. 

In  this  case,  therefore,  the  bill  must  be  dismissed,  on 
the  ground  that  the  contract  was,  in  the  circumstances 
of  this  case,  fully  and  effectually  rescinded  under  the 
eighth  condition  of  sale  and  by  the  notice  of  the  20th 
December,  1856. 

The  costs  must  follow  the  result,  from  the  period  of 
the  receipt  of  the  notice. 
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1856. 


My  2^,  24.  LINDSAY  V.  GIBBS. 

2d. 

The  right  to  X>  Y  a  charter-party,  dated  the  27th  of  Aprils  1864, 
dTStoihf  ^^'   Hammond,    the    owner   of  a    ship    called 

ownenhiD  of  Genghis  Khan,  chartered  her  to  the  Defendants  Messrs. 
which  earns  it,  ^<^  ^or  a  Yoyage  to  Moreton  Bay,  Au$iraUa,  and 
and  therefore  a  from  thence  to  Peru,  to  load  and  bring  to  this  country 

traiwferofa  ^  *  ^  r    •   ,  »» 

share  in  a  ship  H  cai^  of  goano,  at  a  certain  rate  of  freight.  Mr. 
^MM^dia  ^^'  •^^""*^*^  ^«s  described  in  the  charter-party  as  amiar 
share  in  the  of  the  ship.  On  the  Ist  of  June,  1854,  JSammumd  eze- 
an  es^tk^  *'  cuted  bills  of  sale  of  24-64ths  of  the  ship  to  Briggt 
charter-partj,    and  three  other  Defendants,  which  were  P^istered  in 

without  the  -^ 

mention  of        September  and  November,  1854. 

the  word 

''freight.^*  [q  June,  1854,  Hammond  also  executed  bills  of  sale 

In  equitj, 

an  assi^ment  of  the  remaining  40-64ths  of  the  ship  to  eleven  other 
offre^ttobe  of  ^g  Defendants,  but  which  were  not  registered  until 

earned  is  valid.  '  ^ 

A  ship  was    between  the  5th  and  26th  of  January,  1855. 

chartered  by 

Aftf^J^  in  ^"  ^^  meanwhile,  the  Plaintife  Messrs.  Lindsay,  who 
Jmme,  1854,  he  were  under  liabilities  for  Hammond,  required  security, 
foorshmsof  ^^^  ^®  offered  them  the  freight  which  would  become 
the  ship  to  A^  payable  bv  Messrs.  Gibbs  under  the  charter-party  of  the 

and  the  re-  '  .  . 

mainingfbrtj  Genghis  Khan.  The  Plaintiffs  accepted  this  security, 
shares  to  R,     j^jjj  JIaaumond  thereupon  wrote  and  delirered  to  the 

and  m  uertmt'  '^ 

kr  he  assigned  Plaintiffs  a  letter  in  the  following  terms : — 
the  freight  to 

LdtST  "  29th  December,  1854. 

and  B.  after      *^  Messrs.  Anthony  Gibbs  and  Sons. 

■wo^^tC.        **  Gentlemen, — We  hereby  assign  to  Messrs.  IF.  S. 


gaT«Uie6iit  Lindsay 

chartarwa.     Hdd,  that  C's  right  to  the  fnnght  had  priodty  orer  B.,  hot  not  oter  A, 

One  who  ii  interested  in  the  fraght  alone,  serered  from  the  ship,  held  liable  to  coo- 
Iribite  bit  prapottkiii  of  the  eTpenses  incuired  bj  the  ship  in  eanung  the  freight. 
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Lindsay  and  Co.  the  freight  which  will  become  due  from 
you  to  us,  on  the  delivery  of  the  cargo  shipped  by  your 
house  abroad,  in  the  ship  Oenghis  Khan,  in  the  month 
of  November  last,  to  the  extent  of  4,300/.  sterling;  and 
we  therefore  request  you  to  hold  this  amount  at  their 
disposal,  whose  receipt  for  the  same  shall  be  binding 
on  us. 

"  W.  P.  Hammond  and  Co." 
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On  the  same  day,  the  Plaintiffs  communicated  this 
letter  and  produced  the  original  to  Messrs.  Gibbs  and 
Go.  At  this  time,  no  other  person  had  given  any  notice 
to  Cribbs  and  Co.  of  any  other  assignment  of  this  freight. 

The  Gtnghis  Khan  returned  to  the  port  of  London 
in  June,  1866,  having  on  board  a  cargo  of  guano^ 
loaded  under  the  above  charter-party.  The  cargo  was 
delivered  to  Messrs.  Gibbs  and  Sons,  and  a  sum,  ex- 
ceeding 8,000/.,  was  still  due  fVom  them  on  the  charter- 
party  in  respect  of  the  freight. 

Messrs.  Gibbs  and  Sons  declined  paying  the  amount, 
on  the  ground  of  the  conflicting  claims  to  it. 

It  was  not  denied,  that  the  notice  given  by  the  Plain- 
tiffs to  Messrs.  Gibbs  and  Co.  was  prior  to  any  notice 
given  by  the  Defendants,  and  the  Plaintiffs  claimed  a 
lien  on  the  freight  for  the  amount  due  to  them. 

Mr.  Roupell,  Mr.  Cairns  and  Mr.  Tomlinson,  for  the 
Plaintiffs.  Messrs.  Lindsay  claim  nothing  as  against  the 
ship ;  but  it  is  well  settled,  that  freight  may  be  wholly 
independent  of  the  vessel ;  Splidt  v.  Bowles  (a);  and  that 
the  right  to  the  vessel  may  be  separated  from  the  right 

to 

(a)  10  Eatty  279.    See  also  Stephenson  v.  Dowson,  3  Beav,  344. 


Lindsay 

V. 
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1856.  ^^  ^^^  freight.  Although  the  Ship  Registry  Acts  may 
prevent  the  Court  from  considering  any  one  but  the 
registered  owner  as  the  owner  of  the  ship,  where  the 

GiBBs.  right  to  the  ship  is  in  question,  still  that  will  not  prevent 
the  parties  dealing  as  regards  the  freight  on  a  different 
footing;  Davenport  y.Whitmore{a)i  /2« Ship  TFarr« (6). 
Hammond  being  described  as  the  owner  of  the  ship  in 
the  charter-party,  no  evidence  is  admissible  to  shew 
that  any  other  party  was  so ;  Humble  v.  Hunter  (c). 
The  assignment  by  Hammond  of  the  freight  was  imme- 
diately after  the  sailing  of  the  vessel  on  her  outward 
voyage  to  earn  it,  and  the  effect  of  the  notice  given 
to  the  charterer  perfected  the  Plaintiffs'  title  by  the 
transfer;  Douglas  v.  I{usseU(d);  Gardner  v.  Loch- 
lan(e).  It  does  not  appear  that  at  the  time  of  the 
purchase  of  the  24-64th  shares  of  the  ship,  any  inquiry 
was  made  by  the  purchasers  as  to  the  position  of  the 
ship  at  the  time.  If  there  had  been,  they  would  have 
ascertained  that  she  was  then  on  her  voyage  under 
the  charter-party,  earning  this  freight.  The  registry 
of  the  40-64th  shares  was  long  after  the  assignment 
of  the  freight;  and  although  the  transferees  of  the 
24-64ths  were  equitable  owners  of  a  chose  in  action, 
they  had  not  perfected  that  ownership  by  notice.  They 
thus  left  Hammond  as  the  ostensible  owner  of  the 
ship.  A  transferee  becoming  so  after  the  sailing  of 
the  vessel,  and  never  having  taken  possession,  could 
only  take  her  subject  to  the  contract  which  had  been 
entered  into  with  the  charterer,  and  subject  to  the 
equities  which  had  previously  arisen ;  Morrison  v.  Par- 
sons(f).  Gibbs  and  Co.,  the  consignees  of  the  cargo, 
having  received  it  in  pursuance  of  the  usual  bills  of 

lading, 

(a)  2  MyL  ^  Cr.  177—190.  appeal. 

(6)  8  Price,  269,  note.  (c)  4  MyL  ^  Cr,  129. 

(c)  12  Q.  J3.  Rep,  310.  (/)  2  Taunt.  407. 

{d)  4  Sim.  524.     Affinned  on 


Lindsay 

V. 
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lading,  have,  at  law,  made  themselves  debtors  for  the  1856. 
amount  of  freight;  Abbott  on  Shipping  (a);  Sanders  v. 
Vanztller  (h).  The  charter-party  is  the  superior  and 
paramount  contract,  governing  the  title  to  the  freight,  Gibbs. 
and  no  suggestion  is  made,  that  the  character  of  the 
cargo  or  of  the  freight  earned  has  been  changed.  Gibbs 
and  Co.  interpleaded  at  law,  and  it  is  a  recognized  rule, 
both  at  law  and  in  equity,  that  no  new  contract,  express 
or  implied,  must  be  entered  into  as  to  the  subject- matter 
of  the  thing  in  contest.  Courts  of  Law  have  carried 
out  as  far  as  possible  the  rules  of  Courts  of  Equity  as 
to  the  assignment  of  a  chose  in  action,  which  requires 
notice  to  perfect  the  title ;  Tibbits  v.  George  (c). 

Mr.  jR.  Palmer  and  Mr.  Cole,  for  the  four  Defend- 
ants, the  transferees  of  24-64ths  of  the  ship.  It  is  quite 
clear,  and  is  a  principle  well  established,  that  if  a  ship 
be  sold,  the  vendee  is  entitled  to  the  freight  as  an  inci- 
dent to  the  ship;  Case  v.  Davidson (d).  So  by  the 
mortgage  of  a  ship,  accruing  freight  will  pass  to  the 
mortgagee;  Dean  v.  M'G/ne{e).  The  charter-party 
leaves  the  ship  in  the  possession  of  the  owners,  and  it 
is  to  be  navigated  by  them  on  account  of  the  owners  of 
the  ship  for  the  time  being.  These  four  Defendants 
were,  at  this  time,  complete  owners  of  24-64ths  of  this 
vessel.  Thus,  if  payment  of  the  freight,  or  so  much  of 
it  as  was  attributable  to  24-64th  of  the  ship,  had  been 
made  to  them  by  the  charterers,  it  would  be  an  answer 
at  law  to  an  action  by  the  party  who  entered  into  the 
charter-party.  This  contract,  on  the  face  of  it,  professes 
to  be  made  on  behalf  of  the  "  owners,'^  and  not  merely  for 
the  owner  whose  name  is  attached  to  it  as  a  party  (/). 

If 

(a)  Edit.  9,  page  34G.  (d)  5  Maule  4*  S.  79. 

(6)  4  Q.  J3.  Rep.  260,  affirmed  (e)  4  Bing.  45. 

by  Ex.  Ch.  {/)  In  the  charter-party  where 

(c)  5  AdoL  Sf  E  107.  the  word  *  owners'  first  appears, 

VOL.  XXII.  M  M 
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1856.        If  the  Plaintiffs  had  made  due  inquiry,  they  would  have 
found  that  the  24-64ths  in  the  ship  had  been  sold,  and 
the  reason  they  did  not  make  inquiry  is  apparent  on  the 
face  of  the  bill :— it  was  their  anxiety  to  obtain  some 
available  security,  and  there  was,  in  fact,  no  consideration 
for  this  security;  it  was  given  for  a  pre-existing  debt 
Freight  is  not  analogous  to  a  debt  which  is  due  and  pay- 
able at  a  given  time,  but  freight  only  becomes  due  and 
payable  on  the  arrival  of  the  vessel.     The  case  is  like 
that  of  a  carrier,  to  whom  nothing  is  due  until  the  goods 
are  delivered.     At  the  time  of  the  assignment  there  was 
nothing  earned,  and  these  Defendants  had,  as  registered 
owners,  to  the  extent  they  were  interested,  possession 
of  the  very  thing  which  was  to  earn  this  freight.    The 
necessity  of  bringing  an  action  at  law  in  the  name  of 
the  party  whose  name  is  attached  to  the  charter-party 
is  merely  a  technical  rule  of  pleading.     The  consider- 
ation for  the  payment  of  the  freight  is  the  delivery  of 
the  goods,  and  on  such  delivery  a  new  contract  arises ; 
Kemp  V.  Clark  {a).     Possession  of  a  ship  is  not  similar 
to  possession  of  a  chose  in  action^  it  is  complete  without 
notice,  and  the  doctrine  of  notice  is  not  to  be  extended ; 
Jones  V.  Smith  {b).     2nd.  All  the  expenses  must  be  de- 
ducted from   the  gross  amount  of  freight  before  any 
division  of  freight.     The  owners  of  a  ship  are  tenants 
in  common  and  jointly  interested  in  her  use  and  em- 
ployment, and  being  similar  to  a  partnership  the  ex- 
penses are  the  first  charge  upon  the  pro6ts  or  freight 
earned ;  Green  v.  Briggs  (c) ;  CkUo  v.  Irving  {d) ;  Alex- 
emder  v.  Simms  {e), 

Mr.  Seluyn,  for  the  other  Defendants,  the  owners  of  the 

40-64th 

the  final  letter  (s)  had  been  struck  (6)   1  Harr,  43 — 55. 

through  with  a  pen,  and  it  was  (c)  6  Hare,  395. 

stated  that  the  same  should  hare  (</)  5  De  G.  4  S.  210. 

been  done  througliout  (e;  18  finrr.  80. 
(a)  12  Q.  B,  RtfK  647. 
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40-64th  shares.  The  title  of  all  the  owners  of  the  ship 
was  complete  both  at  law  and  in  equity  before  any  part 
of  the  freight  was  earned.  The  contract  of  affreight- 
ment is  an  onerous  one  on  the  owners  of  the  vessel, 
and  the  construction  of  that  contract  must  be  in  favour 
of  the  owners ;  they  have  completed  their  part  of  the 
contract,  which  is  to  carry  the  cargo,  whereby  the 
freight  has  been  earned.  They  have  discharged  the 
burdens  of  the  contract,  they  are  entitled  to  the  benefits 
of  it.  If  the  ship  had  been  lost,  the  owners  would 
have  been  the  losers.  The  owners,  by  their  purchase, 
were  in  a  precisely  similar  situation  to  mortgagees  in 
possession.  Whenever  in  the  charter-party  the  phrase 
is  used  of  '' benefit  to  the  ship,*'  it  must  be  construed 
to  mean  **  benefit  to  the  owners."  All  expenses  of  the 
ship,  freight,  &c.  must  be  first  paid  out  of  the  gross 
amount. 
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Lindsay 

V. 
GiBBf. 


Mr.  Lloyd,  for  the  assignees  of  Hammond,  who  had 
become  bankrupt. 

Mr.  Roupell,  in  reply,  was  required  by  the  Court  to 
apply  himself  to  the  case  of  the  owners  of  the  24-64ths. 


The  Plaintiffs  were  not  bound  to  inquire  as  to  the 
ownership  of  the  ship  at  the  tiafie  of  the  assignment  to 
them  of  the  freight.  As  to  that,  the  charter-party 
shewed  a  sufficient  title  in  Hammond,  and  the  char- 
terers (Messrs.  Gibbs  and  Co.)  had  no  notice  of  any  other 
charge  or  claim  to  this  freight.  If  inquiry  had  been 
made  as  to  the  ownership  of  the  ship,  nothing  would 
have  appeared  as  to  the  ownership  of  the  freight.  This 
was  clearly  separable  from  the  ship,  and  a  contract  in 
respect  of  freight  to  be  earned  is  valid.  The  Defend- 
ants were  culpably  negligent  in  not  making  inquiry  as 
to  the  position  of  the  ship  at  the  time  when  it  was  in 

M  M  2  process 
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1856.        process  of  earning  that  which  was  comprised  in  the 

^'^^^'^^      charter-party.     The  cases  of  Green  v.  Brigg$y  Cato  v. 

'  ^*^        Irving y  and  Alexander  v.  Simms  were  all  cases  of  mort- 

G1BB8.        gagees.     Douglas  v.  Russell  should  govern  the  present 

case. 


July  24.  The  Master  of  the  Rolls. 

There  is  not  much  difRculty  in  this  case  upon  the 
facts  before  me,  and  having  regard  to  some  principles  of 
law  which  appear  to  me  to  be  reasonably  clear. 

In  the  6rst  place,  I  do  not  doubt,  that  the  right  to 
freight  is  incidental  to  the  ownership  of  a  ship,  and  that 
the  owner  of  the  ship  is  the  person  who  has  a  right  to  the 
earnings  made  by  it;  and  although  it  may  be  very  true 
that  there  are  distinctions  made  between  the  ownership  of 
the  ship  and  the  right  to  the  freight,  in  particular  cases, 
at  law  and  in  equity,  yet,  as  a  general  proposition,  the 
right  to  the  freight  is  incidental  to  the  right  to  the  ship. 
I  think  it  is  equally  clear,  that  in  equity  an  assignment 
of  freight  not  yet  due,  but  to  be  earned,  according  to  the 
contract  for  the  hire  of  the  vessel,  is  a  perfectly  good 
assignment,  and  is  binding  in  this  Court.  But  that  is 
an  assignment  which  originally  can  only  be  made  by  the 
person  who  is  the  owner  of  the  ship.  The  person  who 
has  the  benefit  of  the  contract  may  of  course  transfer  it 
to  another  person,  but  the  right  to  freight,  being  inci- 
dental to  the  right  to  the  ship,  no  person  can  assign  the 
freight  who  has  not  a  right  to  the  freight,  that  is,  who  is 
not  the  owner  of  the  vessel. 

In  the  month  of  June^  1854,  the  Defendants  Gibbs, 
Robinson,  Hartley  and  Pinnock  had  purchased  24-64ths 

in 
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in  this  ship,  and  were  the  registered  owners,  that  is  to  1866. 
say,  the  last  of  them  was  registered  on  the  26th 
November,  1854.  In  that  state  of  things,  a  month 
afterwards,  in  December  1854,  an  assignment  was 
made  of  the  freight  of  the  whole  vessel  to  the  Plaintiffs 
by  Mr.  Hammond,  as  a  security  for  moneys  previously 
advanced.  I  am  of  opinion,  that  he  had  no  power  to 
make  that  assignment,  that  so  far  as  he  was  not  then 
the  owner  of  the  vessel,  he  had  no  right  to  the  freight, 
and  that  it  was  only  so  far  as  he  was  owner  of  the 
vessel  that  he  had  any  power  to  make  that  assignment, 
and  I  feel  this  the  more  strongly,  because  I  am  satisfied 
that  a  person  taking  an  assignment  of  freight  under 
these  circumstances,  and  knowing,  as  in  my  opinion  he 
18  bound  to  know,  that  the  freight  goes  with  the  owner- 
ship of  the  vessel,  is  bound  to  ascertain,  whether  the 
person  who  professes  to  assign  to  him  the  freight  is, 
in  point  of  fact,  the  owner  of  the  vessel.  He  has  the 
easiest  mode  of  ascertaining  it,  he  has  but  to  refer  to  the 
register  of  the  vessel,  to  ascertain  who  is  the  registered 
owner  of  the  vessel.  If  he  be  the  registered  owner,  the 
matter  is  at  an  end,^  and  then  he  has  a  right  to  the  freight, 
and  may  assign  it.  If  the  Plaintiffs  had  searched  on 
this  occasion,  they  would  have  found,  that  Hammond 
was  only  the  owner  of  40-64ths,  and  therefore,  that  he 
had  no  power  to  assign  the  freight,  except  so  much 
of  the  freight  as  was  attributable  to  40-64ths  of  the 
vessel.  The  right  to  the  freight  attributable  to  the  rest 
of  the  vessel  was  assigned  at  the  same  time  that  he 
assigned  over  the  shares  of  the  ship :  I  think  it  im- 
possible to  maintain,  that  a  person  who  assigns  a  share 
in  a  vessel  does  not  also  assign  at  the  same  time  the 
earnings  attributable  to  that  share,  without  the  word 
^  freight'*  being  mentioned  in  the  assignment.  Although 
there  is  this  singularity  in  the  English  law,  which  per- 
vades, I  believe,  the  commercial  law  of  no  other  country, 

of 
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185f).  of  making  a  distinction  between  the  right  to  freight  and 
the  right  to  the  ownership  of  the  vessel,  and  that  the 
right  to  the  earnings  of  the  vessel  does  not,  in  every 
case,  follow  the  ownership  of  the  vessel  itself  (and 
whichy  in  point  of  fact,  has  alone  occasioned  this  ques- 
tion), yet  there  can  be  no  question,  that  where  a  person 
sells  a  vessel,  he  sells  the  earnings  of  that  vessel  with 
it,  as  much  as  a  person  who  sells  a  house,  sells  the  right 
to  receive  the  rent  which  is  afterwards  produced  by  the 
house.  That  being  so,  with  respect  to  the  24-64ths  the 
question  is  at  an  end,  so  far  as  respects  the  Defendants 
GibbSf  Robinson,  Hartley  and  Pinnock, 

But  so  far  as  regards  the  eleven  other  Defendants, 
who  are  the  owners  of  the  remaining  40-64ths,  the 
case,  in  my  opinion,  is  very  different.  They  became 
the  owners  of  these  shares  sometime  between  the  5th 
and  26th  January,  1855.  I  take  no  accoant  whatever 
of  the  circumstance,  that  they  paid  their  money  for 
the  purpose  of  receiving  their  shares,  in  the  month  of 
June  previously.  I  consider  that  the  Ship  Registry 
Acts  are  binding  upon  me  in  that  respect,  and  that 
these  Defendants  took  no  interest  whatever  in  the 
vessel  until  they  had  registered  their  interest  in  it,  and 
that,  accordingly,  they  are  only  to  be  treated  as  pur- 
chasers from  January,  1855.  Assuming  they  became 
purchasers  in  January,  1855,  a  person  knows,  that  by 
the  law  of  this  country,  the  owner  of  a  vessel  may 
assign  freight  not  actually  payable,  but  to  become  due 
on  a  voyage  then  existing,  and  that  a  valid  assignment 
of  it  may  be  made  to  him.  When  he  is  aware  of  that 
fact,  I  think  it  is  his  duty  to  inquire  into  the  engage- 
ments of  the  ship,  and  the  circumstances  relating  to  it, 
and  those  circumstances  could  easily  be  inquired  into, 
because  if  he  went  to  the  charterer  and  ascertained 
whether  he  had  received  any  notice  of  assignment  of 

the 
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the  freight,  and  found  that  he  had  not,  that  would  be        1856. 
quite  sufficient.     He  has  nothing  to  do  but  to  buy  the 
shares,  and  then  he  would  have  been  a  purchaser  for 
value,  without  any   notice  whatever.     He  would  then        Gibbs. 
have  given  the  first  notice,  if  any  notice  were  necessary 
oo  such  an  occasion. 

But  what  do  these  Defendants  do  ?  They  purchase 
the  shares  in  the  vessel,*  they  allow  Mr.  Hammond  to 
remain  the  ostensible  owner,  they  enable  him  to  raise 
money  upon  the  hire  of  the  vessel,  and  they  do  not 
think  fit  to  register  their  shares  until  the  month  of 
January  following.  The  result  is,  that  it  enables  him 
to  obtain  money  as  if  he  were  the  absolute  and  bene- 
ficial owner  of  the  property  which  they  allow  to  remain 
in  his  hands,  when  their  simple  course  was,  to  have 
caused  their  shares  to  be  transferred  on  the  register; 
which  would  have  put  an  end  to  any  question  upon  the 
subject.  If  I  were  to  hold  otherwise,  the  result  would 
be  this:  if  a  man,  for  value  received,  assigns  freight  to 
be  earned  by  a  voyage  which  the  vessel  is  then  under 
contract  to  perform,  he  might,  at  any  time,  deprive  the 
purchaser  of  the  benefit  of  that  transaction  by  selling 
the  vessel,  and  thus,  at  any  time  before  the  cargo  was 
actually  delivered,  by  the  sale  of  the  vessel,  to  get  a 
second  time  the  value  of  the  freight,  notwithstanding 
the  notice  given  to  the  charterers ;  and  the  owner  of  the 
vessel  would  then  become  entitled  to  the  whole  of  the 
freight.  I  consider  it  no  answer  whatever  to  say,  that 
the  freight  was  not  earned  at  that  time,  or  that  the 
freight  is  not  payable  until  the  vessel  is  discharged  in 
the  port  and  the  goods  actually  delivered ;  because  it 
is  quite  settled  in  various  cases  in  this  Court,  that  a 
good  assignment  may  be  made  of  freight  which  has  yet 
to  be  earned  under  an  existing  charter-party. 

Then 
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1856.  Tlien  remaius  the  only  additional  question,  whether 

the  Plaintiffs  can  take  the  amount  which  they  claim 
without  paying  the  charges  upon  the  freight,  and  I  am 
of  opinion  that  they  cannot.  The  question  does  not 
necessarily  arise  in  every  case,  because  I  am  not  going 
to  lay  down  the  proposition,  that  the  owner  of  a  vessel 
may  not  contract  with  another,  to  give  him  the  gross 
sum  of  freight  to  be  received  from  the  charterers.  Such 
may  be  the  contract  between  them,  and  I  express  no 
opinion  whether  such  a  contract  would  be  binding 
against  subsequent  purchasers  of  shares  in  the  vessel; 
but  as  between  the  owner  who  entered  into  the  con- 
tract, and  the  person  to  whom  the  freight  was  assigned, 
I  certainly  do  not  mean  to  lay  down  that  he  could  not, 
as  between  them,  give  the  assignee  a  valid  right  to 
receive  from  the  charterers  the  gross  amount  of  the 
freight,  and  to  leave  all  the  charges  to  be  borne  by  the 
assignor.  I  express  no  opinion  whatever  whether  that 
would  bind  a  subsequent  purchaser,  or  whether  it  must 
not  be  held  that  a  subsequent  purchaser  of  the  vessel 
had  a  right  to  have  so  much  of  the  freight  applied  in 
payment  of  those  expenses,  without  which  no  freight 
would  have  been  earned.  But  in  this  case,  I  think  it 
unnecessary  to  discuss  that  question,  because,  at  the  time 
when  this  contract  was  entered  into  for  the  assignment 
of  the  freight,  there  were  persons  who,  in  respect  of 
24-64ths,  were  part  owners  of  the  vessel ;  the  conse- 
quence of  which  is,  as  was  laid  down  in  Green  v. 
Briggs{a),  that  as  between  them  and  the  assignor  of 
the  freight,  it  was  in  the  nature  of  a  partnership ;  and 
all  the  charges  must  be  paid  in  the  first  instance,  be- 
fore any  division  of  profits  can  be  made  between  them. 
Therefore  I  have  no  doubt  that,  independent  of  any 
other  question,  all  the  charges  which  properly  fall  upon 
the  owners  must  be  paid  in  the  first  instance,  and  that 

then 
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then  the  nett  balance  must  be  divided  into  sixty-four        1856. 

parts,  of  which  24-64th8  go  to  the  four  defendants  on  v^^/^^i/ 
the  record  who  owned  those  shares,  and  the  remainder        acbryde 

'  17. 

to  the  Plaintiffs.  Wbekes. 


MACBRYDE  v.  WEEKES.  ^"^^^^;  ^o, 

ri^HIS  was  a  suit  for  the  specific  performance  of  an  Incontracu 
■^    agreement  of  a  lease  of  a  certain  mininer  property.  ^^J^°y^^*^ 

o  ty  r     r      J     of  working 

It  was  resisted,  first,  on  the  ground  of  misrepresenta-  mines,  time, 
tion ;    and    secondly,   that   the   Defendant,    after  due  namfd  i^ 
notice,   had   rescinded    the  contract.      The  agreement  ^ona  the  fluc- 
between  the   Plaintiff  and   Defendant,  dated  the  4th  of  the  pro- 
October,  1855,  provided  as  follows :—  perty  con- 

^  Bidered  as  of 

-  .  «  ,  .     the  essence  of 

"  1st.  Mr.  Macbryde  agrees  to  grant  a  lease  of  his  the  contract, 
present  freehold  of  about  five  and  a  half  acres  of  mineral  ^n^theln- 

•^  tended  lesseo 

land,    situate,"   &c ,   "  for  twenty-one    years,   to    Mr,  may  therefore 
Weekes,  renewable  at  the  end  of  that  time,  if  desired  by  bl^  time*for' 

Mr.  Weekes.  completion, 

and,  on  the  les- 
"  2nd.  Mr,  Macbryde  also  agrees  to   purchase  the  sor's  default, 
!•••         /*it/>i./*  II         •         .      may  rescind 

adjoining  field  of  about  tour  acres,  now  belonging  to  the  contract. 

Mr       '^'i  ^"  ^^ 
4th  of  Oct. 

contracted  to  grant  a  mining  lease  to  B.,  and  no  time  was  mentioned  for  completion. 
On  the  10th  of  Dec.  B.  gave  notice  to  A,  that  unless  he  completed  the  contract  within 
a  month,  he  would  rescind  the  contract.  Held,  on  A.*$  default,  that  B.  was  Justified 
in  giving  the  notice,  that  the  time  was  reasonable,  and  a  bill  by  A,  for  specific  per- 
formance was  dismissed  with  costs,  although  there  were  matters  essential  for  the  com- 
pletion, which  did  not  depend  on  A,^  but  on  third  parties. 

A  purchaser,  offering  to  perform  his  part  of  the  contract,  required,  by  notice,  the 
vendor  to  complete  within  a  month.  Held,  that  the  purchaser  could  not  afterwards 
set  up,  as  a  defence  to  a  suit  for  specific  performance,  misrepresentation  of  the  vendor, 
of  which  he  was  aware  at  the  time  of  giving  the  notice. 

A.  agreed  to  grant  a  lease  to  B  After  considerable  delay  on  the  part  of  A.,  B, 
gave  A.  notice,  that  unless  he  completed  within  a  month,  he  would  rescind  the  con- 
tract. The  day  before  the  expiration  of  the  time  thus  limited,  A  forwarded  to  B,  the 
drafts,  but  he  famished  no  abstract,  nor  shewed  that  he  was  in  a  situation  to  com- 
plete. B.  rescinded  the  contract.  Held,  that  it  was  effectual,  and  the  Court  dismissed 
A,'t  bill  for  specific  performance  with  costs. 
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1856. 
Macbryde 

V. 

Weekbs. 


Mr.  StroTiffU/iarm,  and  to  grant  a  similar  lease  of  it  to 
Mr,  Weekes. 

"3rd.  Mr.  Macbryde  further  agrees  to  procure  the 
assignment  of  the  lease  of  about  twelve  acres  of  mineral 
land,  now  held  by  his  brother  James  Macbryde,  from 
Mr.  Neville  to  Mr.  Weekes. 

"  4th.  Mr.  Macbryde  also  agrees  to  sell  to  Mr. 
Weekes  the  whole  of  the  plant,  engines,  shafts,  tools, 
brick-kilns,  offices,  weighing  machines,  &c.  on  the  joint 
estates. 

''  5th.  Mr.  Macbryde  will  exercise  all  his  influence 
to  procure  an  extension  of  Mr.  Neville*s  lease  to  twenty- 
one  years,  and  to  obtain  a  modification  of  the  final 
levelling  clause  in  that  lease. 

"  Next,  Mr.  Weekes  agrees  to  pay  1,600^  for  the 
lease  of  the  twelve  acres  from  Mr.  Neville,  the  lease  of 
the  nin^e  and  a  half  acres  from  Mr.  Macbryde,  the  en- 
gines, plant,  brickkilns,  buildings,  &c.  &c.  in  the  fol- 
lowing manner."  It  then  provided  for  the  payment  by 
instalments,  the  first  to  be  paid  *'  on  being  put  in  pos- 
session legally." 


The  agreement  then  went  on  to  specify  the  royalties 
in  minerals,  and  surface  rent,  which  was  to  be  paid  by 
Mr.  Weekes. 


The  Plaintiff  proceeded  to  purchase  the  field  men- 
tioned in  the  second  clause,  and  on  the  5th  November, 
1855,  Mr.  Strongitharm  (the  owner  of  the  field)  agreed 
to  sell  it  to  the  Plaintiff  for  560/.  On  the  12th  of  that 
month,  a  meeting  took  place  between  the  Plaintiflf  and 
Mr.  Neville,  in  the  presence  of  the  Defendant,  when 
Mr.  Neville,  in  consideration  of*  200/.,  gave  his  consent 
in  writing  to  the  assignment  to  the  Plaintiff*  of  the  lease 
mentioned  in  the  third  clause,  or  to  the  Defendant  as 

his 
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his  nominee.  Such  lease  contained  a  restriction  against  1856. 
any  assignment  thereof  by  the  lessee,  without  the  writ- 
ten consent  of  the  lessor.  The  Plaintiff  thereupon  gave 
Mr.  Neville  two  promissory  notes  of  100/.  each  in  pay-  Wbekes. 
ment  of  the  200/.  Mr.  Neville^  however,  refused  to 
extend  the  term  granted  by  the  lease,  or  to  allow  any 
modification  of  the  clause  referred  to  as  ^'  the  levelling 
clause,'^  and  which  required  the  lessee  to  level  the  land 
demised  at  the  expiration  of  the  term. 

The  Plaintiff  alleged,  that  he  was,  at  the  date  of  the 
agreement,  seised  in  fee  simple  in  possession  of  the 
land  mentioned  in  the  first  clause,  subject  to  a  mort- 
gage ;  and  it  was  thought  desirable  that  a  transfer  of 
this  mortgage  should  be  effected  previously  to  the  com- 
pletion of  the  agreement ;  that  he  proceeded  to  endea- 
vour to  effect  such  transfer,  and  that  he  was,  in  other 
respects,  occupied  in  placing  himself  in  a  position  to 
carry  the  said  agreement  into  effect,  when,  on  the  10th 
December^  1855,  he  received  the  following  notice  from 
the  Defendant : — 

*'  I  hereby  require  you  to  perform  and  complete, 
within  one  calendar  month  from  the  day  of  the  date 
hereof,  your  part  of  the  agreement  in  writing  entered 
into  by  you  with  me,  bearing  date  the  4th  of  October 
last,  and  signed  by  you ;  and  I  hereby  offer  to  perform 
my  part  of  the  said  agreement  within  the  time  aforesaid, 
on  your  performing  your  part  thereof.  And  I  hereby 
give  you  notice,  that,  in  default  of  your  performing  your 
part  of  the  said  agreement  within  the  period  aforesaid, 
I  shall  consider  the  said  agreement  at  an  end." 

On  the  receipt  of  this  notice,  the  Plaintiff's  solicitors, 
by  his  direction,  applied  to  Mr.  Strongitharm  for  the 
abstract  of  his  title  to  the  field  which  the  Plaintiff  had 

agreed 
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185().        Mr.  Strangit/iarm,  and  to  grant  r  ations  were 

^■^^^'"^^       Mr.  Weekes.  t  was  not  for- 

MaCBRYDE  .-/J  1 

"  3rd.  Mr.  Machryde  fu'  ^^^^  whereupon 

^^''^""-      assignment  of  the  lease  o'  ^«  Plaintirs  soli- 

land,  now  held  by  hi-  .  >  prepared  the  draft 

Mr.  Neville  to  Mr.  '  '^^^  ^"  ^•^^  7th  they  for- 

^  M       ;i'  jiicitor  of  Mr.  Strongiiharm 

'         ',  laintiff's  solicitors  also  prepared 

assignment  to  the  Defendant  of  the 

.  by  Mr.  Neville,  and  also  the  draft  of  a 
estates*        ' 

-  '^  Defendant  of  all  the  land  to  which  the 

r'tt re\2^je.Ay  including  the  field  purchased  by  the 

^     ^^of  Mr.  Strongitharm.     On  the  9th  January^ 

^'^thes  forwarded  the  last-mentioned  drafts  to  the 

^/idant's  solicitors. 

The  Defendant's  solicitors  retained  these  drafts,  but 
^  the  12th  January^  sent  the  following  letter  to  the 
plaintiff's  solicitors : — 

"  Dear  Sirs, — Mr.  Machryde,  not  having  performed 
his  part  of  the  agreement  between  himself  and  Mr. 
Weekes  of  the  4th  October  last,  within  the  time  speci- 
fied by  the  notice,  served  by  the  latter  on  the  former  on 
the  10th  December  last,  on  behalf  of  our  client,  we 
rescind  the  contract,  and  beg  to  return  draft  lease  and 
assignment." 


Oil  the  14th  January,  the  Plaintiff's  solicitors  wrote 
to  the  Defendant's  solicitors  denying  their  right  to 
rescind  the  contract 

Mr.  i?.  Palmer  and  Mr.  Karslahe,  for  the  Plaintiff. 
The  Defendant  had  no  right  to  rescind  the  contract 
upon  a  montirs  notice.  The  performance  of  the  agree- 
ment depended  partly  on  the  acts  of  two  other  persons, 

Mr. 


Macbrtde 

V. 
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'%liarm  and   Mr.  Neville^  neither  of  whom        1866. 
•  the  agreement.     The  Plaintiif  used  due 
Sle  him    to  perform  the  contract,  in 

as  unable  to  complete  those  acts      Weeiei. 

limited   by  the  notice.      If  the 

.:>,  instead  of  retaining  the  drafts 

^  jm,  had  returned  them  immediately,  the 

.iight  have  executed  a  lease  and  tendered  it  to 

x^efendant  within  that  time.     At  all  events  one 

month  was  not  a  reasonable  time.     They  cited  Withy  v. 

Cottle  (a);  Seton  v.  Slade{b)\  Doloret  v.  Rothschild  (c)\ 

Parker  v.  Frith  {d), 

Mr.  Follett  and  Mr.  Southgate,  for  the  Defendant. 
The  subject  of  the  purchase  was  a  lease,  for  a  limited 
term,  of  a  working  colliery,  and  therefore  immediate 
possession  was  of  the  essence  of  the  contract.  The 
Defendant  had  a  right  to  fix  a  reasonable  time  within 
which  the  Plaintiif  should  complete,  and  in  default  to 
rescind  the  contract;  and  here  the  time  given  by  the 
notice  to  complete  and  put  the  Defendant  into  legal 
possession  was  ample.  The  Plaintiff  not  having  com- 
plied with  the  requisitions  of  that  notice,  the  contract 
was  at  an  end.  They  relied  on  Viscount  Clermont  v. 
Tasburgh(e);  Norway  v.  Jiowe{f);  Southcomb  v. 
Bishop  of  Exeter  (g);  Parkin  v.  Thorol(i{h);  Benson 
V.  Lamb  (i),  and  King  v.  Wilson  (A). 

Mr.  Kar slake f  in  reply,  referred  to  Guest  v.  Horn- 
fray  (I). 


The 


(a)  Turn.  Sf  £iiss.  7a  (g)  6  Bare,  213. 

(6)  7  Veu  265.  (A)  2  Sim.  N.  S.  I, 

(r)  1  Sim.  4-  St.  590.  (i)  9  Beav.  502. 

(</)  1  Sim,  fy  St.  199,  n.  (k)  6  Beav.  124. 

(«)  1  Jfl.  4-  W.  112.  (/)  5  Vet.  818. 
(/)  19  Vet.  144. 
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The  Master  of  the  Rolls. 

This  is  a  suit  for  specific  performaDce. 

The  defence  is  two-fold.  First,  it  is  said  that  the 
Plaintiff  made  inaccurate  representations  as  to  the  value 
of  the  mine,  and  on  the  faith  of  which  the  Defendant 
entered  into  the  contract ;  and,  secondly,  the  Defendant 
says,  that  he  has  determined  the  contract  by  a  notice 
given  on  the  10th  of  December,  1855,  stating  that  unless 
the  Plaintiff  performed  his  part  of  the  contract  within  a 
month  from  that  period,  it  was  to  be  put  an  end  to,  and 
which  he  asserts  was  done. 

On  the  first  part  of  this  case,  I  expressed  my  opinion 
at  the  hearing,  that  it  failed,  for,  assuming  the  misrepre- 
sentations to  have  been  made,  as  the  Defendant  alleges, 
still  after  he  had  full  information  respecting  that  repre- 
sentation and  the  value,  he  gave  the  notice  in  question, 
in  which  he  has  undertaken  to  perform  his  part  of  the 
contract,  in  case  the  Plaintiff  performed  his  part  within 
a  month  after  notice.  This,  in  my  opinion,  is  conclusive 
evidence  that  he  did  not,  at  that  time,  consider  the  mis- 
representation to  be  material,  and  that,  notwithstanding 
it,  he  was  willing  to  perform  his  part  of  the  contract. 
After  this,  it  appears  to  me  to  be  impossible  for  the 
Defendant  to  say,  that  the  misrepresentations,  which  he 
was  then  aware  of,  were  so  serious,  that  it  would  be 
inequitable  to  compel  him  to  perform  his  part  of  the 
contract  His  notice  pronounces  judgment  on  his  own 
objection,  and  in  fact  declares  it  to  be  untenable. 


The  other  objection  on  which  I  reserved  my  judgment 
depends  upon  the  question  of  time, — whether,  in  the 
circumstances  of  this  case,  the  notice  of  the    10th  of 
December,  1855,  was  a  reasonable  one  for  the  Defend- 
ant 


Macbryde 
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ant  to  give/  and  if  so,  whether  it  has  been  complied  1856. 
with  by  the  Plaintiff  or  has  been  subsequently  waived 
by  the  Defendant.  The  contract  was  dated  the  4th  of 
October,  1855.  [The  Master  of  the  Bolls  here  read  it]  Weekes. 
It  is  in  favour  of  the  Plaintiff^  that  no  time  is  men- 
tioned for  the  completion  of  the  contract ;  and  also,  that 
it  imposes  upon  him  several  matters  to  be  accomplished, 
which,  in  the  ordinary  affairs  of  mankind,  take  time,  and 
the  completion  of  which  did  not  depend  upon  himself 
alone.  It  must  be  assumed  that  it  was  contemplated 
between  the  parties,  that  the  Plaintiff  was  to  have  a 
reasonable  time  to  enable  him  to  accomplish  these  ob- 
jects. On  the  other  hand,  on  the  side  of  the  Defendant, 
it  is  to  be  observed,  that  the  subject-matter  of  the  con- 
tract was  a  lease  for  working  mines,  and,  above  all, 
that  more  than  half  the  land  intended  to  be  worked  was 
held  under  a  lease  for  less  than  twenty-one  years,  which 
was  to  be  assigned,  and  which  was  rapidly  running  out. 
The  absence  from  the  contract  of  any  specific  mention 
of  time  within  which  it  was  to  be  completed,  which 
would  probably  be  conclusive  against  the  Defendant  at 
law,  I  consider  unimportant  in  equity.  This,  in  my 
opinion,  is  one  of  those  cases,  in  which  time  was,  from 
the  nature  of  the  property,  necessarily  of  the  essence  of 
the  contract,  in  this  sense  and  to  this  extent,  that  it  was 
incumbent  on  the  owner  to  use  his  utmost  diligence  to 
complete  his  part  of  the  contract,  and  that  if  he  failed  in 
so  exerting  himself,  the  Defendant  might  decline  having 
anything  further  to  do  with  the  matter.  The  subject  of 
the  contract  was  in  part  a  lease  for  working  a  mine ; 
which  is  a  trade  of  a  fluctuating  character,  and  obviously 
coming  within  the  principles  laid  down  in  the  cases  cited 
of  Parker  v.  Frith  (a) ;  Wright  v.  Howard  (b) ;   Coslake 

V.  Till 

(a)  1  Sim.  4-  S.  199,  n.  (6)  1  Sim.  4  S.  190. 
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V.  Till  (a);  and  Walker  v.  Jeffreys  {b);  and  several 
other  cases.  The  rest  of  the  property  contracted  for 
was  not  merely  for  the  same  purpose,  but  was  a  lease- 
hold  having  a  short  period  to  run ,  and  therefore,  from 
day  to  day,  rapidly  decreasing  in  value.  In  such  a  case, 
it  is  incumbent  upon  the  vendor  to  use  his  utmost  dili- 
gence to  complete  his  part  of  the  contract,  although  no 
time  is  specified  in  the  contract ;  and  in  equity,  the  pur- 
chaser is  at  liberty  to  fix  a  time  for  the  completion  of 
the  contract,  by  giving  reasonable  notice  for  that  pur- 
pose. No  doubt  this  would  have  no  operation  at  law ; 
the  difference  being  very  marked  between  law  and 
equity,  so  far  as  regards  this  question ;  law  only  con- 
sidering time  as  of  the  essence  of  the  contract,  when  it 
is  expressly  specified,  whatever  may  be  the  condition  of 
the  parties  and  the  property,  but  equity  considering 
lime  essential  in  those  cases  only,  in  which  injury  would 
be  inflicted  upon  one  party  by  disregarding  it. 

With  respect  to  that  part  of  the  contract  which  con- 
templates the  Plaintiff  purchasing  the  adjoining  field, 
and  obtaining  the  consent  of  Mr.  Neville  to  the  assign- 
ment of  the  twelve  acies,  it  is  true,  as  I  have  observed, 
that  a  reasonable  time  is  to  be  allowed  to  the  Plaintiff 
to  effect  these  objects:  but  the  time  that  is  to  be 
allowed,  for  this  purpose,  is  to  be  taken  with  this  quali- 
fication : — that  the  Plaintiff,  by  entering  into  the  con- 
tract, not  only  positively  affirms  that  he  can  accomplish 
these  objects,  but  he  impliedly  affirms,  that  he  will  be 
able  to  accomplish  them  speedily;  and  he  cannot,  in  my 
opinion,  afterwards  be  allowed  to  urge,  as  a  sufficient 
excuse  for  a  considerable  delay,  the  fact  that  it  was  two 
or  three  months  before  he  could  induce  the  owner  to  sell 
the  field  in  question,  or  that  the  purchase  and  the  inves- 
tigation of  the  vendor's  title  occupied  several  months. 

For 

(a)  1  Ruts.  376.  (6)  1  Hare,  341. 
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For  the  same  reason,  he  cannot,  in  my  opinion,  urge 
as  an  excuse,  that  a  considerable  time  elapsed  before 
he  could  induce  Mr.  Neville  to  agree  to  the  terms  upon 
which  the  lease  should  be  assigned.  Although  he  might, 
in  this  case,  be  permitted  to  shew,  that  unexpected  ob- 
stacles occurred,  and  that  he  had  used  the  utmost  dili- 
gence to  surmount  them ;  many  cases,  of  which  Gee  v. 
Pearseifl)  is  an  instance,  affirm  this  principle: — that  the 
vendor  must  be  taken  to  have  the  means  of  completing 
his  part  of  the  contract  when  he  entered  into  it :  in  my 
opinion,  the  present  contract  is  no  exception  to  that 
rule,  although  it  is  a  very  peculiar  one,  and  one  of  which, 
from  its  nature,  it  would  have  been  almost  impossible 
for  the  Defendant  to  have  enforced  the  specific  perfor- 
mance against  the  Plaintiff. 


1856. 

Macbrydb 
Wbbkbs. 


This  then  was  the  state  of  the  parties  when  the  con- 
tract was  elitered  into:  the  subject-matter  of  it  was 
such,  that  it  was  of  the  greatest  importance  that  it 
should  be  completed  forthwith,  and  that  the  Defendant 
should  be  put  into  possession  of  the  subject  of  it  without 
any  delay;  the  Plaintiff  was  under  the  obligation  to  use 
every  species  of  exertion  to  accomplish  this  end,  and  if 
he  could  not  do  so  within  reasonable  Ume,  on  being  ap- 
prised of  that  fact,  the  Defendant  might  abandon  the 
contract. 


In  this  state  of  things,  I  have  looked  at  the  evidence 
\o  see  what  has  been  done  by  the  Plaintiff,  having 
regard  to  that,  which,  as  I  have  already  stated,  he  was 
bound  to  do.  The  contract  was  on  the  4th  October^ 
1865.  On  the  6th  November,  the  Plaintiff  entered  into 
an  agreement  with  the  owner  of  the  adjoining  field  to 
purchase  it  for  660/.     No  explanation  is  given  why  this 

contract 

(a)  2  De  G.  4-  Sm.  325. 
VOL.  XXII.  M  N 
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contract  was  not  sooner  made,  and  a  month  had  then 
already  elapsed.  Up  to  the  time  when  the  notice  was 
given  by  the  Defendant,  I  do  not  find  that  any  further 
steps  had  been  taken  by  the  Plaintiff  relaUve  to  this  pro- 
perty. It  would  appear,  that  no  time  for  the  completion 
of  the  contract  was  fixed ;  that  the  abstract  was  not 
delivered,  and  was  not  even  applied  for  until  the  notice 
of  the  1 0th  o(  December.  No  communication  whatever 
appears  to  have  been  made  to  the  Defendant  or  his 
solicitors,  on  the  subject  of  the  lease  of  the  piece  of 
land  of  which  the  Plaintiff  was  the  owner  under  the 
contract 


With  respect  to  the  assignment  of  the  lease  from  Mr. 
NevitUf  the  delay,  up  to  this  time,  appears  to  have  been 
much  the  same  as  in  the  case  of  the  purchase  from  Mr. 
Strongitharm.  It  does  not  appear  when  Mr.  NemUe  was 
first  applied  to  for  his  consent  to  the  assignment  of  the 
lease  :  at  all  events,  his  consent  was  not  obtained  until 
the  r2th  NotembeTj  1855,  on  which  occasion  the  De- 
fendant was  present.  Nothing  further  was  done  on  the 
subject,  and  the  correspondence  shews,  that  the  Defend- 
ant, if  he  did  not  strongly  press,  at  least  suggested  to 
the  Plaintiff,  the  necessity  of  speedily  settling  the 
matter,  and  urged  that,  at  all  events,  the  lease  from  Mr. 
Nerille  might  be  assigned,  if  the  rest  of  the  matter 
stood  over. 

In  this  state  of  things,  more  than  nine  weeks  having 
elapsed  since  the  contract,  and  no  communicatioD  havii^ 
been  made  to  the  Defendant,  to  shew  when  it  was  likely 
that  it  would  be  completed,  he  gave  the  notice  on  the 
10th  Ihcember^  in  which  he  savs,  if  not  completed 
within  a  month,  '^  he  should  consider  the  agreement  at 
an  end.^ 


What 
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What  constitutes  a  reasonable  notice,  and  a  reason- 
able time  to  be  fixed  in  it,  must  depend  upon  the  con- 
tract and  the  circumstances  of  each  case.  I  think  in 
those  of  the  present  case,  having  regard  to  the  subject- 
matter  of  the  contract,  to  the  fact  that  more  than  two 
months  had  already  elapsed,  and  that  nothing  appears 
to  have  been  completed,  so  far  as  the  Defendant  was 
concerned,  no  abstract  of  title  delivered,  no  communi- 
cation made  or  information  given  which  looked  like 
advancement  (except  that  he  was  present  on  the  12th 
November^  and  knew  that  Mr.  Neville  had  consented  to 
the  assignment  of  the  lease),  I  think,  under  all  these 
circumstances,  that  the  Defendant  was  justified  in  giving 
the  notice  in  question,  and  that  a  month  was  not  an 
unreasonable  time  to  be  fixed  for  this  purpose. 


1866. 
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Parker  v.  Frith  (a)  was,  in  my  opinion,  a  very  dif- 
ferent case.  There,  there  was  nothing  in  the  subject- 
matter  of  the  contract  which  required  despatch.  The 
time  originally  limited  in  the  contract  had  been  mutually 
abandoned :  the  vendor  had  shewn  no  want  of  diligence 
in  making  out  his  title,  and  in  doing  so,  he  met  with  an 
unexpected  obstacle  in  the  withholding  of  a  deed,  which 
he  used  his  best  exertions  to  obtain  as  speedily  as  pos- 
sible. In  that  case  also,  on  receiving  the  notice,  the 
vendor  disputed  the  right  of  the  purchaser  to  give  it, 
and  insisted  throughout  on  the  contract.  Here,  on  the 
contrary,  when  the  notice  was  received,  no  objection 
seems  to  have  been  taken,  either  to  the  right  of  the 
Defendant  to  give  it  or  to  the  time  specified.  This,  it 
is  true,  does  not  vary  the  rights  of  the  parties,  but  as 
far  as  it  goes,  it  shews  that  the  Plaintiff  took  the  same 
view  of  the  construction  of  the  contract  he  had  entered 
into,  which  I  have  expressed.    What  I  have  already 

stated 

(a)  1  Sim.  Sf  Stu.  199,  note. 
N  M  2 
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stated  of  this  case,  shews  also  how  marked  the  differ- 
ence is  between  it  and  Parker  v.  Frith  {a)  in  other 
respects.  That  case  was  never  meant  to  decide,  that 
the  parties  to  a  contract  are  not  boand  to  use  due 
diligence  for  its  completion,  bat  it  merely  decides,  that 
the  fact,  that  a  time  was  specified  in  the  contract  within 
which  it  was  to  be  completed,  does  not  necessarily,  in 
equity,  as  it  does  at  law,  make  time  of  the  essence  of  the 
contract.  Upon  the  facts  in  evidence  of  that  case,  the 
want  of  due  diligence  could  not,  in  my  opinion,  be  im- 
puted to  the  vendor ;  the  facts  in  evidence  in  this  case 
lead  me  to  a  contrary  conclusion  as  regards  the  Plaintiff. 


Having  come  to  the  conclusion,  that  the  Defendant 
was  justified  in  giving  the  notice  of  the  10th  December, 
the  next  question  is,  has  the  Plaintiff  complied  with 
the  requisition  contained  in  that  notice  ?  In  my  opinion 
he  has  not.  All  that  he  did  was,  the  day  before  the 
month  expired,  to  send  the  Defendant's  solicitor  a  draft 
of  the  lease  of  two  plots  of  ground,  and  also  of  the 
proposed  assignment  of  the  lease  fit>m  Mr.  Neville.  It 
is  true,  that  the  Plaintiff  had,  in  the  meantime,  satis- 
fied himself  that  Mr.  Strongitharm  could  make  out  a 
good  title  to  the  field  contracted  to  be  sold  by  him  on 
the  5th  of  November ;  but  I  can  discover  no  trace  of 
the  Defendant  knowing  anything  about  this,  and  so  hx 
as  he  is  concerned,  and  for  aught  he  knew,  soch  drafts 
were  of  no  more  value  or  significancy  than  if  they  had 
been  delivered  the  day  after  the  contract  had  been 
made  in  October ,  1855.  There  does  not  appear  to  have 
been  a  tittle  of  evidence  laid  before  the  Defendant  or 
his  solicitors  to  shew  that  the  Plaintiff  bad  any  power 
or  right  to  grant  either  the  lease  of  his  own  field  or  of 
that  bought  from  Mr.  Stromgitharmf  or  that  Mr.  Neville 

had 

(a)  \  Sm.^Stm,  199,  note. 
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had  any  authority  to  grant  the  lease  which  he  consented        1856. 
to  the  assignment  of.    If,  therefore,  the  Defendant  was 
entitled  to  have  a  good  title  shewn  to  grant  this  lease, 
no  step  was  taken  for  that  purpose  before  the  month      Wmkei. 
had  expired,  nor  up  to  the  time  of  the  filing  of  the  bill. 

It  is  true,  that  after  the  filing  the  bill,  it  would  have 
been  a  useless  expense  to  have  adopted  any  such 
course,  and  it  was  incumbent  upon  the  Plaintiff  to  file 
his  bill  forthwith,  which  he  did ;  but  nevertheless,  the 
making  out  the  title  is  a  matter  which  still  remains  to 
be  done  if  the  contract  is  to  be  enforced,  and  if  the 
Plaintiff  now  obtained  a  decree,  many  months  might  still 
elapse  before  the  Defendant  could  obtain  a  lease,  with  a 
reasonable  scicurity  that  he  could  hold  it,  and  during 
that  time,  the  state  of  the  coal  trade  might  materially 
alter,  and,  what  is  of  more  importance,  the  lease  to  be 
assigned  would  be  continually  diminishing  in  value. 

The  next  question  is,  was  the  Defendant  entitled  to 
require  the  Plaintiff  to  make  out  a  title  to  the  lease  in 
question  ?  As  a  general  proposition  of  law,  in  the  ab- 
sence of  contract  or  waiver,  this  is  not  and  cannot  be 
disputed.  The  contract  is  silent  on  the  subject,  no 
waiver  is  alleged,  the  acceptance  of  the  title  is  not 
suggested,  but  it  is  said,  it  was  the  duty  of  the  Defend- 
ant to  ask  for  the  abstract ;  and  not  having  done  so,  it 
must  be  imputed  to  the  Defendant  as  laches,  that  he 
failed  to  do  so.  But  the  case  which  was  cited  for 
this  purpose  falls  very  far  short  of  establishing  such  a 
proposition.  Each  case  may  be  varied  by  its  cir- 
cumstances, and  if  there  were  a  case  in  which  the 
Defendant  might  be  excused  from  such  a  rule,  it 
would,  in  my  opinion,  be  one,  where,  from  the  date 
of  the  contract  and  from  the  terms  of  it,  it  appeared 

that 
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that  the  vendor  had  not  the  means  of  delivering  the 
abstract  at  that  moment,  but  must  wait  for  the  comple- 
tion of  the  arrangements  with  Mr.  Strongitharm  and 
Mr.  Neville  before  he  could  do  so ;  and  where  also  the 
Defendant  might  reasonably  suppose,  that  the  pur- 
chaser was  waiting  till  he  could  deliver  an  abstract  of 
the  title  relating  to  the  whole  together. 


The  conclusion,  therefore,  to  which  1  have  come,  upon 
the  whole  case,  is,  that  the  nature  of  the  subject-matter 
of  the  contract,  and  the  circumstances  which  affected 
the  case  prior  to  the  10th  December^  1855,  justified  the 
Defendant  in  giving  the  notice  on  that  day,  that  the 
Plaintiff  having,  at  the  expiration  of  that  notice,  failed 
in  shewing  that  he  had  complied  with  hijs  part  of  the 
contract,  or  that  he  was  in  a  situation  to  complete  it, 
and  the  Defendant  never  having  waived  the  notice,  the 
Plaintiff  is  not  entitled  to  the  assistance  of  this  Court 
for  the  specific  performance  of  the  contract,  and,  con- 
sequently, the  bill  must  be  dismissed,  and  with  costs. 
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WATERS  V.  THORN.  ,  f- 

July  22. 

nnHIS  suit  was  instituted  for  setting  aside  a  purchase  A  aolicitor 
•^      by  a  solicitor  from  his  client,  and  which  the  client  property  ft^m 

had  confirmed  by  her  will.  his  client,  who, 

hy  a  codicil, 
confirmed  the 

In  1842,  Mrs.  Church,  a  widow  of  the  age  of  about  "^e  and  de- 

'  ,        °  vised  the  pro- 

seyenty,  possessed  a  freehold   house  in   High  street,  perty  to  the 

Winchester,  which  was  let  to  a  tenant  from  year  to  year  CourT^havinff 
at  a  rent  of  32Z.    The  property  was  out  of  repair,  the  on  the  evi- 

'  ^  •  jLuj  j«/c     dence,held  the 

tenant  was  one  year  in  arrear,  and  she  had  some  dim-  g^|g  jnyalid 
culty  in  collecting  the  rent.     She,  in  consequence,  pro-  »!■<>  decided 
posed  to  sell  the  house  to  Mr.  Bowher  (a  solicitor,  who  was  inopera- 
had  acted  professionally  for  her),  in  consideration  of  a  **^?  Iq^^"!*^' 
life  annuity.     A  valuation    having  been  made   by  an  ance  is  to  be 
Actuary,  on  the  assumption  that  the  house  was  worth  a  ev^jencTof  * 
clear  sum  of  20/.  a  year,  Mr.  Bowher  afterwards  agreed  surveyors  in  a 
to  purchase  the  property  for  an  annuity  of  66/.  during  value. 
Mrs.  Church's  life. 


Accordingly,  in  August,  1842,  Mrs.  Church  conveyed 
the  house  to  Mr.  Bowher,  and  he,  on  the  other  hand, 
executed  a  bond  for  securing  her  an  annuity  of  65/. 
during  her  life.  Immediately  after  the  purchase,  Mr. 
Bowher  got  rid  of  the  old  tenant,  and  took  his  furniture 
and  fixtures  in  discharge  of  the  arrears  of  rent.  He 
then  laid  out  100/.  in  putting  the  house  in  repair,  and 
obtained  a  solvent  tenant  at  a  rent  of  35/.  a  year,  pay- 
able quarterly  and  in  advance. 

Mrs.  Church  executed  her  will  on  the  28th  of  iVb- 
vember,  1842,  by  which  she  devised  her  property,  in- 
cluding 
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1856.  eluding  this  house  by  name,  to  her  nephews  and  neices 
(the  Plaintifis\  and  she  made  Mr.  Bowker  and  Mr. 
Thorn  her  executors.  On  the  same,  day  she  executed 
a  codicil,  prepared  by  Mr.  Bowker^  which  was  in  these 
words  i—**\f  Sarah  Church,  haying  sold  the  fireehold 
house  and  premises  situate  in  the  High  street,  TFui- 
chester,  to  Frederick  Bowker,  in  my  will  named,  do 
hereby  make  this  a  codicil  to  my  before-written  will,  and 
hereby  confirm  such  sale,  and  give  the  said  freehold 
premises  to  the  said  Frederick  Bowker  and  his  heirs  for 
ever,  8ic." 

She  made  two  subsequent  codicils  on  the  24th  of 
August,  1844,  and  the  15th  of  June,  1845,  by  which 
she  confirmed  her  will  and  the  first  codicil. 

Mrs.  Church  died  in  February,  1846.  In  AuffUMt, 
1846,  a  settlement  of  accounts  of  the  real  and  personal 
estate  (exclusive  of  the  house)  was  come  to  between  the 
Plaintiffs,  her  legatees,  and  the  executors,  and  releases 
were  then  executed. 

On  the  13th  of  September,  1854,  the  legatees  filed 
this  bill,  praying  that  the  purchase  to  Mr.  Bowker 
might  be  set  aside,  and  for  an  account  of  the  real  and 
personal  estate  of  the  testatrix. 

Mr.  Bowker,  by  his  answer,  stated  as  follows : — *'  In 
August,  1842,  the  testatrix  stated  to  me,  that  she  should 
sell  her  house,**  ^c,  '^  and  she  then  expressed  a  wbh  that 
I  should  purchase  them,  and  pay  for  them  by  way  of  an- 
nuity, saying,  *  she  had  no  partiality  for  her  relations, 
and  that  they  merely  went  to  her  for  what  they  could 
get.*  I,  at  that  time,  declined  to  make  the  purchase, 
8a3ring  to  the  testatrix,  as  the  fact  vras,  *  I  was  not  in  a 
situation  to  purchase  the  property.*  On  several  sub- 
sequent 


CASES  IN  CHANCERY.  549 

sequent  occasions,  the  subject  of  the  purchase  of  the  1856. 
property  by  me  was  broached  by  the  testatrix,  and  on 
one  occasion,  when  I  waited  upon  her  respecting  her 
will,  she  again  expressed  a  wish  that  I  would  purchase 
the  house  in  the  High  street,  and  pay  her  for  the  same 
by  way  of  annuity.  I  then  stated  to  the  testatrix, 
'  that  I  was  not  aware  what  would  be  a  fair  annuity  to 
be  allowed  to  her  for  the  said  house,  but  I  would  take 
the  opinion  of  an  Actuary  what  was  a  fair  annuity.' 
At  this  time,  the  house  was  in  a  very  dilapidated  state, 
and  was  badly  tenanted.  It  was  then  let  for  about  25/. 
per  annum,  and  was  worth  about  400/.,  certainly  not 
more.  But  little  or  no  rent  had  been  paid  for  years, 
the  said  testatrix  and  her  husband  having  had  bad 
and  troublesome  tenants.  I  considered  the  house  and 
premises  to  be  worth  20/.  per  annum.  I  shortly  after- 
wards consulted  Mr.  /.  Venthamj  an  Actuary,  as  to  the 
value  of  the  said  premises." 

Mr.  Ventham  proved  his  valuation  of  the  property, 
and  verified  his  calculations,  and  stated  that  he  '^  con- 
sidered the  result  fair  and  reasonable,  and  still  so  con- 
sidered them." 

Mr.  Bowker  produced  ten  or  twelve  respectable  Sur- 
veyors, who  swore  that  the  property  was  not  now  worth 
more  than  from  450/.  to  500/.,  and  that,  in  1842,  it  was 
not  worth  more  than  from  350/.  to  400/.  Evidence  was 
also  adduced  by  him  to  shew,  that  400/.  would  not  pur- 
chase a  greater  annuity  than  60/.  per  annum,  for  a 
female  life  of  the  age  of  seventy  years. 

The  cause  now  came  on  for  hearing. 

Mr.  Follett  and  Mr.  W.  Morris,  for  the  Plaintiff's. 
This  transaction  cannot  be  supported  ;  it  was  a  pur- 
chase 
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chase  by  a  solicitor  from  his  client,  without  the  inter- 
vention of  any  other  professional  person  to  protect  this 
old  lady.  The  purchaser  is,  therefore,  bound  to  shew 
that  he  gave  the  full  value ;  he  has  not  only  failed  in 
doing  so,  but  the  effect  of  the  evidence  is,  that  he  pui^ 
chased  the  property  at  an  under  value.  He  has  paid 
only  196/.  for  property  which  he  himself  values  at  400/., 
and  he  gave  a  mere  personal  security  for  the  annuity, 
which  might  have  turned  out  of  no  value  whatever. 
**  He  proposes  a  bond  as  a  security  for  her  daily  bread. 
Is  that  what  a  court  of  justice  can  approve?"  Oibson  v. 
Jeyes  (a). 


As  to  the  codicil,  it  is  merely  a  part  of  the  void 
transaction,  it  is  of  no  effect  in  equity,  and  the  De- 
fendant is  a  trustee  for  the  parties  interested  in  the 
testatrix's  property.  The  settlement  of  account  and 
release  are  no  bar  to  the  relief  prayed,  and  time  does 
not  run  as  between  trustee  and  cestui  que  trust ;  Tre- 
velyan  v.  Charter  (6). 

They  also  cited  Holman  v.  Loynes{c)i  Savery  v. 
I^ing  (rf). 


Mr.  Roupell  and  Mr.  C.  Barber,  contrct.  There  was 
a  total  absence  of  fraud  on  the  part  of  the  Defendant 
Bowker.  The  testatrix  was  perfectly  cognizant  of  the 
value  of  the  premises  sold,  and  the  proposal  to  sell 
the  same  originated  with  her,  and  was  several  times 
repeated.  The  evidence  shews,  that  the  full  value  was 
given  for  the  property,  and  it  matters  not  what  secu- 
rity was  given,  for  the  annuity  was  duly  paid  down  to 
the  annuitant's  death. 

The 


(a)  6  Vesey,  278. 
{b)  4  L.  J.,  N.  5.,   Ch.  209, 
and  11  a.  4-  Fin.  714. 


(c)  4  De  G.,  Af.  ^  G.  270. 

(d)  5  U.  Lords  Co.  627. 
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The  relation  of  solicitor  and  client  did  not  exist  at  the        1856. 
time  of  this  purchase. 

Thirdly.  If  the  contract  be  voidable,  still  the  devise 
remains  untouched,  and  Mr.  Bowker  is  as  much  an 
object  of  the  testatrix's  bounty  as  the  Plaintiffs.  The 
case  is  governed  by  Stump  v.  Gaby  (a) ;  and  a  solicitor 
may  take  a  bequest,  notwithstanding  he  prepared  the 
will ;  Hindson  v.  Weatherill  (i).  The  Plaintiffs  them- 
selves must  give  full  effect  to  the  will ;  they  cannot 
claim  under  and  against  it. 

Fourthly.  The  Plaintifis  are  bound  by  the  settlement 
of  accounts  and  the  release.  Here  the  fact  of  the  pur- 
chase appeared  on  the  will  itself,  and  the  case  is  not  like 
Trevelyn  v.  Charter ^  where  there  was,  for  a  long  period, 
an  ignorance  of  rights. 

Lastly.  The  Plaintiffs  are  barred  by  lapse  of  time, 
for  the  bill  was  not  filed  until  twelve  years  after  the 
transaction. 

Mr.  FoUett^  in  reply. 

The  Master  of  the  Rolls  resei-ved  judgment. 


Tlie  Mastbb  of  the  Rolls.  July  22. 

This  is  a  suit  to  set  aside  a  transaction  which  occurred 
in  the  close  of  the  year  1842,  by  which  Sarah  Churchy 
the  testatrix,  conveyed  to  the  Defendant,  Mr.  Bowker, 
a  freehold  house  in  the  High  street,  in  Winchester,  for 
an  annuity  of  65/.  per  annum. 

This 

(fl)  2  De  G.,  Af.  4-  G.  623. 

(b)  5  De  G.,  M.  If  G.  301,  and  1  Smah  if  Gif.  604. 
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Waters 

V. 

THORir. 


This  sale  is  impeached  on  the  ground,  that  Mr.  Bouh 
her  was  the  solicitor  of  the  testatrix  at  the  time,  and 
that  the  sale  was  improper,  both  on  account  of  the  in- 
adequacy of  the  value,  and  the  mode  in  which  the  an- 
nuity was  secured. 


The  Defendant  denies  the  impropriety  of  the  sale,  or 
the  inadequacy  of  the  value,  and  besides  this,  he 
alleges,  that  whether  the  value  was  inadequate  or  not, 
the  testatrix,  as  a  matter  of  bounty,  determined  to  pre- 
vent this  very  question  being  raised  after  her  decease, 
and,  by  a  codicil  to  her  will,  she  expressly  ratified 
and  confirmed  the  sale  in  question,  and  left  the  pre- 
mises to  Mr.  Bowker,  for  his  own  use  and  benefit  I 
think  it  necessary  to  consider  these  two  matters  sepa- 
rately, and  I  shall  therefore  consider,  first,  the  case  of 
the  sale  without  reference  to  the  will  and  codicil  of  the 
testatrix,  .and  I  shall  then  consider  what  effect  the 
testamentary  disposition  of  the  testatrix  produces  on 
the  case. 


It  was  suggested,  in  the  argument,  that  Mr.  Bowher 
could  hardly  be  called  her  solicitor,  and  that,  in  fiact,  she 
had  none,  and  required  none;  but  this  argument  cannot 
be  maintained.  The  greater  or  less  occasion  which  a 
client  may  have  for  the  services  of  a  solicitor  does  not 
affect  the  question ;  the  only  question,  apart  from  the 
exercise  of  undue  influence,  is  this:— did  the  relation 
exist  at  the  time  of  the  transaction  ?  That  the  relation 
existed  here  is  certain.  On  the  death  of  her  husband, 
the  testatrix  consulted  Mr.  Bowker  as  her  solicitor ;  she 
employed  him  to  prepare  her  will ;  she  consulted  him 
relative  to  this  very  property,  and  she  consulted  no 
other  person.  All  the  consequences,  therefore,  that  flow 
from  the  relation  of  solicitor  and  client  exist  in  the 
present  case.    These  are  thus  expressed  by  Liord  Eldon 

in 
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in  Gibson  v.  Jeyes^a) : — "  An  attorney  buying  from  his 
client  can  never  support  it^  unless  he  can  prove,  that  his 
diligence  to  do  the  best  for  the  vendor  has  been  as  great 
as  if  he  was  only  an  attorney  dealing  for  that  vendor 
with  a  stranger.  That  must  be  the  rule;"  and  the 
burthen  of  proving  this  lies  on  the  solicitor.  This, 
therefore,  is  the  test  by  which  this  transaction  on  the 
first  part  of  the  case  is  to  be  examined. 


1866. 


It  is  stated,  in  the  evidence  for  Mr.  Bawker,  which  I 
assume  to  be  true,  that  the  first  suggestion  of  selling  the 
property  for  an  annuity  sprang  from  herself,  and  that 
this  arose  from  the  difficulty  of  obtaining  payment  of 
the  rent  from  the  tenant,  who,  it  appears  from  the  evi- 
dence, was  in  arrear  for  about  one  year's  rent.  The 
house  was  a  freehold  bouse  in  the  High  street  of  Win- 
chester, which  I  understand  to  be  a  principal  street,  and 
an  eligible  situation  in  that  city.  The  house  was  old 
and  out  of  repair,  and  it  was  occupied  by  a  person  of 
the  name  of  Dawkins,  at  a  rent  of  32/.  from  year  to 
year.  The  fee  simple  of  this  was  sold  for  an  annuity  of 
66/.  per  annum,  for  the  life  of  the  testatrix.  Her  exact 
age  is  not  proved,  but  three  years  and  three  months 
afterwards,  viz.,  in  February,  1846,  she  died,  and  her 
age  at  that  time  was  stated  to  be  seventy-three  by  Jane 
Choume,  who  gave  that  age  to  the  registrar  in  Win- 
chester, from  information  which  she  had  obtained  from 
the  testatrix  herself.  By  seventy  three,  I  understand 
that  her  last  birth-day  was  seventy-three,  and  that  she 
was  then  in  the  seventy-fourth  year  of  her  age.  The 
day  of  her  birth  is  nowhere  stated,  it  may  therefore  be 
fairly  assumed,  that  she  was  about  seventy  at  the  time 
of  this  transaction. 


If 


(a)  6  Ves.  271. 
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1 856.  If  the  case  rested  on  the  answer  of  the  Defendant 

JBowkeTf  and  the  evidence  of  Mr.  Ventham,  the  Actuary, 
whom  the  Defendant  consulted  in  1842,  prior  to  the 
sale,  it  would,  in  my  opinion,  be  conclusive  against  the 
validity  of  the  transaction. 

The  account  given  by  the  Defendant,  and  by  Mr. 
Vent  ham  is  this  :  —  [ZTm  Honor  read  them.]  Though  the 
house  was  let  for  32/.  per  annum,  Mr.  Botoker  valued  it 
at  20/.  per  annum  net,  and  in  his  answer  states, ''  that 
it  was  then  let  at  about  25/.  per  annum,"  and  deducting 
about  5/.  per  annum  for  the  repairs  and  outgoings, 
which  appears  to  me  to  be  a  fair  deduction,  would  re- 
duce it  to  20/.  per  annum.  Mr.  Ventham  values  it  at 
21/.  155. ;  in  this  valuation  he  deducts  2/.  8s.  usual  re- 
pairs annually,  5/.  55.  for  the  interest  of  money  neces- 
sary to  be  laid  out  in  putting  the  house  into  repair; 
insurance  and  outgoings,  2/.  125.  The  result  which  im- 
mediately followed  shewed,  as  might  be  supposed,  that 
this  valuation  was  inaccurate,  for  a  hundred  pounds  laid 
out  on  the  premises  immediately  produced  a  tenant 
willing  to  give  35/.  per  annum,  paying  the  rent  in  ad- 
vance, paying  all  the  rates  and  outgoings,  keeping  all 
the  interior  part  of  the  house  in  repair,  and  leaving  the 
landlord  nothing  to  do,  but  to  paint  the  exterior  wood- 
work in  every  four  years  at  least.  No  account  of  what 
the  house  has  actually  produced  since  is  in  evidence, 
but  from  what  is  in  evidence,  I  should  infer,  that  it  has 
produced  on  an  average  30/.  per  annum  to  the  landlord, 
clear  of  all  deductions.  The  valuation  of  the  annuity 
was  on  the  principle  that  the  house  was  worth  only  20/. 
per  annum,  and  this  appears  to  me  to  have  been  below 
the  real  value. 

There  are  many  other  circumstances,  in  this  question 
of  value,  which  are  material  to  be  noticed.     It  is  to  be 

observed. 
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observed^  that  the  testatrix  did  not  want  any  increase  to        1866. 
her  income^  for  the  whole  excess  occasioned  by  this  sale 
seems  to  have  been  saved  by  her,  and  therefore^  the  only 
motive  for  selling  the  property  for  an  annuity  was,  the 
diflSculty  of  obtaining  payment  of  the  rent;  but  upon 
the  evidence  before  me,  there  is  nothing  to  shew  that 
the  rent  might  not  easily  have  been  obtained.     It  is 
sworn  that  Dawkins  was  a  year  in  arrear,  but  he  does 
not  seem  to  have  been  the  only  person  liable  for  the 
rent.     He  is  called  by  Mr.  Bowker,  in  his  answer,  '*  the 
occupying  tenant/'  but  in  the  deed  of  conveyance,  his 
name  is  not  mentioned,  and  the  house  is  said  to  be,  at 
that  time,  in    the   occupation  of  John  Aslett,  or  his 
under-tenant.     I  infer,  therefore,  that  John  Aslett  was 
also  liable  to  the  testatrix  for  the  rent,  but  no  application 
appears  to  have  been  made  to  him  to  pay  any  rent,  nor 
is  there  any  evidence  that  he  was  unable  to  do  so.     In 
the  next  place,  it  is  established,  that  there  was  no  diffi- 
culty in  getting  rid  of  the  tenant  Dawkins,  and  ap- 
parently none  in  taking  his  furniture  and  fixtures  in 
discharge  for  the  arrears  of  his  rent.      In  the  third 
place,  the  testatrix  would  have  had  no  difficulty  in  ob- 
taining a  new  tenant,  and  in  finding  100/.  to  put  the 
premises  in  repair  (assuming  this  to  have  been  necessary 
for  the  purpose  of  obtaining  such  new  tenant),  as  she 
bad  money  in   the   funds  far  exceeding   the  amount 
required,  and  which  she  might  have  applied  for  this 
purpose.     In   the   fourth    place,   the    Defendant    ex- 
perienced no  difficulty  in  finding  a  tenant,  perfectly  able 
and  willing  to  give  36/.  per  annum,  and  one  who  con- 
sented that  this  rent  should  be  paid  quarterly  and  in 
advance.     Now,  no  payment  was  to  be  made  for  the 
first  quarter  of  the  annuity.     In  reality,  therefore,  the 
annuity  did  not  begin  to  run  till  26th  March,  1843, 
which  was  the  date  of  the  lease,  and  the  annuity  was 
not  paid  in  advance;   so  that,  at  Midsummer,  1843, 

Mr. 
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1856.        Mr.  Bowker  would  have  received  17/.  \0s.  in  respect  of 

^"^^"^^^       half-yearly  rent^  and  would  have  had  to  pay  only  16Z.  6s., 

,,.  one  quarter  of  the  annuity.     Consequently,  if  the  ar- 

Thorn.  rangement  made  for  Mr.  Bowker  had  been  made  for 
Mrs.  Church f  she  would,  if  she  had  laid  out  100/., 
which,  as  I  have  remarked,  she  could  easily  have  ac- 
complished, have  thereby  obtained  a  larger  amount  of 
income,  for  three-quarters  of  a  year  from  November^ 
1842,  than  she  actually  received,  and  she  would  have 
obtained  a  responsible  tenant,  with  a  rent  sufficiently 
increased  to  pay  her  three  per  cent,  on  her  outlay,  being 
nearly  the  same  amount  of  interest  as  she  would  have 
received  if  she  had  left  the  money  in  the  funds. 

On  the  mere  question  of  value,  therefore,  on  this 
evidence,  I  should  have  come  to  the  conclusion,  tbat  the 
price  was  inadequate,  and  not  such  as  by  itself  could 
sustain  a  sale  from  a  client  to  his  solicitor.  But  there 
is  other  evidence  of  an  important  character,  and  which 
must  be  noticed. 

Mr.  Bowker  has  produced  ten  or  twelve  respectable 
Surveyors,  who  swear  that  the  property  is  not  now 
worth  more  than  from  460/.  to  600/.,  and  that  in  1842, 
it  was  not  worth  more  than  from  350/.  to  400/. ;  and 
evidence  is  adduced  to  shew,  that  400/.  would  not  pur- 
chase a  greater  annuity  than  60/.  per  annum,  for  a  woman 
of  the  age  of  seventy  years. 

I  have  frequently  had  to  comment  upon  the  unsatis- 
factory nature  of  the  evidence  of  value  given  by  sur- 
veyors. Men  of  equal  knowledge  and  respectability 
are  constantly  found  giving  very  contradictory  evidence 
on  this  subject,  and  always  more  or  less  favourable  to 
the  side  on  whose  behalf  they  are  adduced.  This,  pro- 
bably, is  inevitable,  but  the  conclusion  to  which  I  have 

been 
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been  compelled  to  come  is,  that  in  all  these  cases^  I 
place  very  little  reliance  on  the  evidence  of  surveyors, 
who  know  beforehand  on  which  side  their  evidence  is 
intended  or  desired  to  be  used.  It  is  true,  that  in  the 
present  case,  the  Plaintiffs  have  produced  not  one  com- 
petent witness  to  give  evidence  of  an  opposite  character, 
and  it  is  open,  therefore,  to  the  observation,  that  they 
are  unable  to  do  so.  Judging,  however,  from  my  ex- 
perience in  these  matter,  in  cases  before  me  while  at  the 
Bar  and  since,  I  do  not  attach  much  importance  to  this 
omission.  When  I  come  to  examine  the  evidence  of 
these  witnesses,  I  am  at  a  loss,  accurately,  to  under- 
stand why  a  freehold  house,  situated  in  the  High  street 
of  Winchester  (apparently  a  highly  eligible  situation) 
should,  although  an  old  house,  be  worth  no  more  than 
from  thirteen  to  fourteen  and  a  half  or  fifteen  years' 
purchase.  No  explanation  is  given,  why  this  house, 
which  appears  to  have  produced  35/.  per  annum  regu- 
larly for  the  last  twelve  or  thirteen  years,  and  likely  to 
do  so  in  future,  is  such,  that  no  one  could  now  be  in- 
duced to  give  above  500/.  for  it,  or  more  than  400/.  in 
1842,  when  it  was  let  for  32/.  per  annum.  The  test  to 
which  this  Court  looks  with  the  greatest  confidence, 
viz.,  the  price  actually  bid  at  a  sale  by  auction,  or  the 
offer  of  a  person  bon&  fide  desirous  to  become  a  pur- 
chaser by  private  contract,  is  wanting  in  this  case. 


1856. 


It  is  a  matter  of  no  slight  moment,  that  Mr.  Bowker 
does  not  appear  to  have  offered  the  house  to  any  one  in 
Winchester  when  Mrs.  Church  desired  to  sell  it.  He 
expresses  the  reluctance  with  which  he  became  the  pur- 
chaser, but  he  does  not  appear  to  have  endeavoured  to 
obtain  another  purchaser,  or  a  better  price  from  any  one 
else,  or  to  have  made  it  known  generally,  in  Winchester, 
that  the  house  could  be  bought  for  a  sum  of  money,  or 
for  an  annuity  on  the  life  of  this  old  lady.     If  he  had 

VOL.  XXII.  o  o  done 


568 


CASES  IN  CHANC£RT. 


1856. 


dooe  BO,  and  if  after  this  had  been  generally  kaawDy  no 
one  had  offered  a  sum  exceeding  400/^  or  an  annuity  of 
65/.  per  annom^  the  case,  on  the  qaestion  of  value, 
would  have  stood  in  a  very  different  position  frDin  that 
in  which  it  now  comes  before  me.  The  qoestioo  of 
value,  however,  is  not  the  only  matter  to  be  regarded  in 
this  transaction.  The  purchase-money,  viz.,  the  regular 
payment  of  the  annuity,  was  secured  simply  by  the 
personal  security  of  the  purchaser.  This  appears  to  me 
to  be  a  serious  objection  to  the  validity  of  this  trana- 
action.  In  fact,  this  matter  has  rather  been  passed  over 
by  the  counsel  for  the  Defendant  than  answered.  It  is 
said,  that  the  annuity  was  regularly  paid  to  the  testatrix 
until  her  death,  and  that,  therefore,  no  question  arises 
on  it;  but  I  am  not  to  judge  of  the  propriety  of  the 
transaction  by  the  event  If  I  were,  I  could  not  reaiat 
the  argument  of  the  Plaintiff's  counsel,  who  called  on 
me  to  notice,  that  three  years'  annuity  only  was  paid,  and 
that,  consequently,  the  house  was  in  reality  bought  for 
195/  To  this,  the  conclusife  answer  is  given  by  the 
Defendant,  that  she  might  have  lived  for  twenty  or 
twenty-five  years,  and  that  the  transaction  cannot  be 
judged  of  by  the  result  which  has  happened,  of  her 
living  a  greater  or  smaller  number  of  years.  I  concur 
in  that  observation,  but  I  think  it  equally  applicable  to 
the  mode  in  which  this  annuity,  the  purchase-moiiey  for 
the  property,  was  secured.  The  fact  that  the  Defendant 
has,  during  the  three  years  of  Mrs.  CkurcA^s  life,  been 
able  to  pay  and  has  paid  the  annuity  to  her,  does  not 
alter  the  view  I  must  take  of  the  transaction,  which  I 
must  regard,  as  to  this  point,  exactly  as  if  Mrs.  Ciwrci 
were  herself  seeking  to  set  aside  this  sale,  immediately 
afler  the  deed  had  been  executed  by  her.  In  that  view 
of  the  case,  I  am  convinced,  upon  the  evidence  before 
me,  that  the  burthen  of  proof,  which  is  thrown  upon 
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the  Defendant,  is  not  satisfied,  and  that  the  transaction 
cannot  stand  as  a  sale. 

This  brings  me  to  the  consideration  of  the  second 
branch  of  this  subject,  viz.,  whether,  having  regard  to 
the  codicil  of  the  28th  November^  1842,  this  house  is 
not  vested  in  the  Defendant  as  devisee  of  Mrs.  Church. 
The  codicil  is  in  these  words — [^His  Honor  read  ii, 
ante,  p.  648.] 

This,  it  is  alleged,  is  exactly  analogous  to  the  case  of 
Stump  v.  Gaby  (a),  and  it  is,  no  doubt,  true,  that  if  the 
testatrix  has  devised  this  house  to  the  Defendant,  for 
his  own  use  and  benefit,  no  question  arises.  If,  out  of 
motives  of  bounty  towards  him,  she  has  devised  to  him 
the  benefit  of  this  contract,  it  cannot  now  be  impeached. 
But  I  am  unable  to  discover  her  intention  to  do  either 
in  these  testamentary  instruments. 

By  her  will,  bearing  date  the  same  day  as  the  codicil, 
she  devised  this  house  to  her  relations.  The  evidence  of 
Mr.  JBowher^  and  that  given  on  his  behalf,  establishes, 
that  the  testatrix  thought  that  the  price  given  by  Mr. 
Bowker  was  the  highest  price  that  could  be  obtained ; 
nay,  that  it  was  more  than  she  expected.  What  benefit 
or  bounty  to  Mr.  Bowker  could  there  be  under  such 
circumstances  to  confirm  the  sale  ?  To  make  the  case 
of  Stump  V.  Gaby  apply,  it  ought  to  appear,  that  she 
knew  that  the  case  was  one  which  could  be  successfully 
contested  by  her,  and  that  so  knowing,  she  had  resolved 
to  give  the  property  to  Mr.  Bowker ^  and  to  confirm  the 
sale.  Not  only  was  she  ignorant  of  this,  but,  if  the 
evidence  of  Mr.  Bowker  and  his  clerks  is  to  be  relied 
upon,  she  believed  the  very  opposite.     In  that  view  of 
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the  case,  I  think  that  it  rather  injures  than  assists  the 
case  of  Mr.  Bovcker,  because  this  excludes  the  intention 
of  bounty,  and  if  not  intended  as  an  act  of  bounty  to 
him,  why  was  it  made,  and  at  whose  instance  and  re- 
quest? The  only  answer  which  can  be  given  to  these 
questions  would  seem  to  be  this :~  that  it  was  at  the 
suggestion  of  Mr.  Bawker  himself,  in  order  to  avoid  the 
question  which  has  arisen  in  this  suit,  the  probability  of 
which  may  have  occurred  to  him,  but  the  possibility  of 
which  does  not  appear  to  have  been  present,  or  to  have 
been  suggested,  to  the  mind  of  the  testatrix. 


The  codicil,  no  doubt,  operates  to  give  the  legal  estate 
to  Mr.  Sowker,  but,  in  my  opinion,  the  effect  and  con- 
struction of  the  codicil  is  only  to  give  him  that  estate 
for  the  purpose  of  the  sale,  assuming  the  sale  to  be  a 
valid  and  legal  one,  and  it  does  not  give  him  any  bene- 
ficial interest  in  the  premises,  if  ever  the  sale  should 
be  set  aside,  on  the  ground  of  being  one  which,  as  be- 
tween solicitor  and  client,  could  not  be  supported. 

My  opinion,  on  the  whole  of  this  case,  is,  that  the  sale 
must  be  declared  to  be  void,  and  the  deed  cancelled. 
It  must  be  declared,  that  under  the  codicil,  Mr.  Sowker 
is  to  be  considered  as  a  trustee  for  the  persons  entitled 
unde^  the  will  of  the  testatrix. 

There  must  be  an  account  of  the  rents  and  profits  of 
the  house,  on  one  side,  making  all  just  allowances  for 
repairs  and  outgoings,  and,  on  the  other,  an  account  of 
the  payments  made  in  respect  of  the  annuity,  and  the 
balance  must  be  paid  by  Mr.  Bowker,  and  there  must 
either  be  a  reconveyance  or  a  sale  of  the  trust  premises, 
for  the  purposes  of  distribution  amongst  the  persons 
entitled. 
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So  far  as  the  bill  seeks  a  general  administration  of  the 
estate  of  the  testatrix,  it  must  be  dismissed  with  costs. 
The  transaction  in  August ^  1846,  was,  in  my  opinion,  a 
complete  settlement  of  the  accounts  of  the  estate  of  the 
testatrix,  and  although  the  cestuis  que  trust  were  igno- 
rant and  illiterate  persons,  the  evidence  satisfies  me, 
that  they  knew  perfectly  well  what  they  were  about 
when  they  executed  the  release,  and  if  they  did  not 
themselves  understand  the  accounts,  they  could  have 
had  them  examined  by  some  one  on  their  behalf,  which 
they  did  not  think  fit  to  require,  and  eight  years  after- 
wards, when  the  executors  may  have  lost  or  destroyed 
their  vouchers  as  useless,  they  cannot  be  at  liberty  to 
open  all  the  accounts  again.  But  so  far  as  regards  the 
sale,  the  case  is,  in  my  opinion,  different ;  the  validity 
of  the  sale  was  not  in  question  or  discussed  between 
these  parties  on  that  occasion,  nor  was  the  deed  of  re- 
lease and  indemnity  intended  to  afiiect  or  ratify  that 
transaction,  which,  if  it  does  at  all,  does  it  only  inciden- 
tally and  collaterally,  as  part  of  the  testatrix's  assets. 
I  am  of  opinion,  therefore,  that  it  ought  not  to  prevent 
my  making  the  decree  I  have  already  stated  relative  to 
the  house  in  question.  The  lapse  of  time  is  material 
also  on  this  subject,  but  observing  the  humble  situation 
of  life  in  which  the  Plaintiffs  move,  their  constant  appli- 
cations on  this  subject,  and  the  difficulty  they  might 
naturally  have  in  obtaining  the  service  of  a  solicitor  to 
institute  proceedings  for  them,  of  which  there  is  some 
indication  in  the  evidence  before  me,  I  am  of  opinion, 
that  I  ought  not  to  allow  it  to  bar  their  right  to  a 
decree,  if,  on  other  grounds,  I  think  them  entitled 
to  it. 
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The  costs  must  also  follow  the  event,  so  fiar  as  the 
suit  relates  to  this  subject,  which  I  do  with  the  more 
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1856.  regret,  because  I  do  not  impute  fraud,  or  the  exercise 
of  undue  influence,  to  Mr.  Bowher  in  this  transaction ; 
but  I  rest  my  decision  on  the  ground  that  he  has,  incaiK 
tiously,  involved  himself  in  a  transaction  which  throws 
on  him  the  burthen  of  proving  the  correctness  of  it, 
which  he  has  failed  in  doing. 


^J^7i  JOHNSTONE  V.  BASER. 

J.,  seised  of  flRHE  testator,  Charles  Johnstone^  was  seised  of  the 
of  which  his '  advowson  of  the  rectory  of  Culmington,  of  which 

son  W,  J,  was  {jjg  gon  William  Johnstone  was  the  incumbent.  By  his 
incumbent,  de-  o         i  .  • 

vised  it  to  will,  dated  18  April,  1805,  he  devised  his  real  and  per- 

ou*  his  son^r  ^onal  estate  to  trustees,  upon  trust  to  sell  all  and  singu- 

death  and  di-  lar  his  said  real  estate  (except  his  advowson  of  the  rec- 

duce  between  ^^H  ^^  Culmington^  Sec),  and  after  providing  an  annuity 

^"°^"  "JP® ,  for  his  wife,  upon  trust  to  divide  the  clear  residue  be- 
children.  Held,  ,  ' 

by  the  Master  tween  his  children ;  and  upon  trust,  that  his  trustees 
and  af^nrards  ^^^^^^'^^  immediately  after  the  decease  of  his  son  Wit- 
hy the  Lord      Ham  Johnstone,  absolutely  sell  the   advowson  of  the 

Chancellor  and         .  c    r^  i    '     ^         •  jj-'j^i.  j 

Lords  Justices   rectory   ot    Culmington,  &c.,  and  divide  the   produce 

that,  on  the  between  the  children  of  his  son  William,  who  should 
the  right  of  '  be  living,  if  any,  at  the  time  of  his  decease,  and  in 
P?f\"^^°°      default,  between  the  testator's  nine  children.     The  tes- 

which  then 

accrued  and       tator  died  in  1805. 

could  not  be 

legally  sold, 

passed  by  the  William  Johnstone  continued  the  incumbent  of  the 
not  descend  to  lining  of  Culmington  until  his  death  on  the  9th  April, 
the  heir.  Held  1856.     He  had  no  child,  and  died  without  having  dis- 

also,  by  the  ^ 

Master  of  the  posed 

Rolls,  that  the 

Court  had  authority  to  make  a  partition  of  an  advowson,  and  would  follow,  by  analogy, 
the  rule  as  to  coparceners,  and  give  the  right  of  presentation  to  the  members  by 
seniority;    but  the  Lord  Chancellor  and  Loni  Justice  Knight  Bruce  held,  tliat  the 
right  to  present  was  to  be  determined  between  the  children  by  lot. 
The  Court  can  make  a  partition  of  an  advowson. 
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posed  of  any  right  he  might  have  had^  as  the  eldest  son        1856. 
and  heir  at  law  of  the  testator,  to  nominate  to  the  next 
presentation  of  the  rectory  of  Culmingtan. 

Charles  P.  Johnstone^  the  brother  of  WilUamf  was 
now  bis  heir  at  law,  and  was  also  the  heir  at  law  of 
the  testator ;  and  there  were  seven  other  children  of  the 
testator  living.  A  Petition  was  now  presented  by  four 
of  the  parties  entitled  to  share  in  the  proceeds  of  the 
sale  of  the  advowson,  alleging  that  they  were  advised 
that  the  right  of  presentation  to  the  rectory  passed  by 
the  will  of  the  testator  to,  and  was  then  vested  in,  John 
Uoydy  the  surviving  executor  and  devisee  in  trust  of  the 
will  of  the  testator,  for  the  benefit  of  the  seven  younger 
children  of  the  testator,  and  praying  that  it  might  be  so 
declared,  and  that  the  right  to  nominate  the  clerk  to  be 
presented  to  the  said  living  was  vested  in  the  said  seven 
younger  children,  and  that  the  advowson  might  be  sold 
with  the  usual  consequential  directions. 

A  Petition  to  obtain  an  immediate  sale  of  the  advow- 
son had,  in  1845,  been  presented,  in  the  lifetime  of 
William  Johnstone^  the  incumbent,  but  the  late  Master 
of  the  Rolls  considered  he  had  no  jurisdiction  to  make 
any  order  (a). 

It  was  stated,  as  a  fact,  at  the  Bar,  that  the  eldest 
surviving  child  of  the  testator  was  desirous  of  nomi- 
nating a  young  life,  whereby  the  produce  of  the  sale  of 
the  advowson   would  be  depreciated. 

Mr.  R.  Palmer  and  Mr.  Osborne,  in  support  of  the 
petition,  contended  that  the  Court  had  now  jurisdiction 
to  make  the  order  prayed.  That  it  was  not  the  case  of 
a  devise  to  tenants  in  common,  where,  perhaps,  the  right 

to 
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1856.  ^^  present  would  be  in  the  eldest  child,  but  a  devise  to 
trustees  for  sale,  whose  duty  it  was  to  proceed  to  such 
sale  for  the  benefit  of  all  parties  interested.  They  re- 
lied on  Hawkins  v.  Chappel  (a),  emd  particularly  Hill 
V.  The  Bishop  of  London  (b),  which  they  argued  was 
precisely  in  point.  That  it  was  quite  clear  the  heir  at 
law,  qui  heir,  had  not  the  right  of  presentation,  and 
that  there  could  be  no  resulting  trust  for  him ;  Seymour 
V.  Bennet  (c). 

Mr.  Selwyn  and  Mr.  Murray  for  the  heir  at  law. 
1st  The  testator  was  perfectly  aware  of  the  state  of 
circumstances  when  he  executed  his  will,  and,  by  di- 
recting the  sale  after  the  death  of  his  son,  he  intended 
the  trustees  to  sell  the  advowson  minus  the  first  pre- 
sentation, and  that  alone  can  now  be  sold.  Hawkins 
V.  Chappie y  therefore,  does  not  apply :  there  the  trus- 
tees had  postponed  the  sale  of  advowsons  devised  to 
them. 

2ndly.  The  eldest  of  the  cestuis  que  trusty  who  were 
quasi  tenants  in  common,  has  a  right  to  present.  The 
case  cannot  be  distinguished  from  '^  coparceners,"  the 
eldest  of  whom  has  clearly  a  right  of  presentation 
by  common  law.  In  the  Second  Institute  it  is  said(ef), 
''  By  the  common  law,  if  an  advowson  descended  to 
divers  coparceners,  if  they  cannot  agree  to  present,  the 
eldest  sister  shall  have  the  first  turn,  and  the  second  the 
second  turn,  et  sic  de  ceteris^  every  one  in  turn  accord- 
ing to  seniority,"  and  equity  will  follow  the  law.  The 
incumbent,  the  eldest  son,  might  have  resigned  in  his 
lifetime,  and  then  presented  ;  Martin  v.  Martin  (e). 

Mr. 

(a)  lAik.62\.  id)    Chap.   5,    p.  364;    Stat, 

(b)  I  Aik.  618.  Wettm.  2. 

(c)  2  Alk,  482.  (e)  12  Sim.  579. 
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Mr.  Schomberg  referred  to  Sherrard  v.  Lord  Har-        1856. 
borough  (a). 

Mr.  /Z.  W.  Moore  for  trustees  of  a  settlement. 

Mr.  R.  Palmer  in  reply.  The  case  of  coparceners 
is  not  applicable;  the  tenure  by  them  is  peculiar  and 
wholly  different  from  a  tenancy  in  common.  The  trus- 
tees were  bound  to  convert  as  soon  as  they  could  ;  and 
tenants  in  common,  in  the  present  case,  can  no  more 
take  in  succession  than  they  can  take  together. 

The  Mastrr  of  the  Rolls  considered  there  was  no 
resulting  trust  for  the  heir,  but  said  he  would  consider 
the  other  point. 


The  Master  of  the  Rolls.  Aug,  1. 

This  is  a  case  of  very  considerable  interest,  and  I 
should  have  liked  to  have  had  further  time  to  consider 
it;  but  this  the  necessity  of  an  immediate  decision  pre- 
cludes. I  will  state  the  opinion  I  have  come  to  upon 
the  subject.  Upon  referring  to  the  text  books,  it  will  be 
found  to  be  laid  down,  as  a  general  rule,  that  coparce- 
ners, on  whom  an  advowson  descends,  present  accord- 
ing to  seniority ;  and  it  is  also  laid  down  in  the  text 
books,  that  joint  tenants  and  tenants  in  common  do 
not;  but  that  they  must  all  concur,  and  that,  unless 
they  concur,  the  presentation  is  not  good.  There  is  no 
authority  cited  in  any  one  of  the  cases  for  that  proposi- 
tion, and,  singularly  enough,  in  Rolles  Abridgement, 
and  some  of  the  Year  Books,  wliich  are  referred  to  on 
the  subject,  it  appears,  that  it  was  the  original  state  of 

the 

[a)  Ambler ^  165. 
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the  law  that  coparceners  were  in  the  same  sitaation, 
and  Rolle  in  his  Abridgement  states  (a),  "  Si  3  coparce- 
ners font  partition  a  presenter  per  tume,  et  Teign^ 
usurpe  en  le  tume  del  mulnesy  ceo  ne  sera  ascan  usur- 
pation sur  le  turne  del  puisn6.  30  Ed,  3.  5."  The  next 
passage  is  this : — **  Si  3  coparceners  sont,  et  Teign^ 
present  en  son  tume,  sans  partition,  et  puis  un  estran- 
ger  usurpe  en  le  tume  del  second,  uncore  ceo  n'est 
ascun  usurpation  quant  al  3^  ou  primer  coparcener, 
mes  solement  al  second.  12  H.  7,  Keil.  1,  per  Curiam." 
"  4.  Issint  ust  estre  coment  que  partition  ost  estre  fait 
a  presenter  per  turn.  12  U.  7,  Kell.  1."  And  then  he 
refers  to  a  great  many  cases  in  the  Year  Books,  but  I 
have  not  had  sufficient  time  to  consult  them,  although 
I  have  referred  to  some  of  them,  which  seem  to  shew, 
as  far  as  I  can  make  out,  that  it  was  upon  this  prin- 
ciple : — that  the  title  was  in  all  the  coparceners,  in  all 
the  joint  tenants,  and  in  all  the  tenants  in  common,  and 
that,  properly  speaking,  they  could  not  present  unless 
they  all  concurred ;  but  that  it  was  afterwards  con- 
sidered that  they  might  make  partition,  and  that  if  they 
make  partition,  in  what  way  are  they  to  make  partition 
except  by  presenting  separately  ? 

Now  this  Court  has  held,  that  there  may  be  partition 
almost  of  every  thing;  undoubtedly  there  may  be  a 
partition  of  a  manor;  you  do  not  make  two  manors, 
but  you  divide  the  profits  of  it.  I  cannot  accede  to 
nor  do  I  thiuk  it  would  be  proper  to  follow,  the  mere 
dictum  of  Lord  Hardwicke,  who  certainly  does  not 
appear  to  have  decided  it,  that  if  the  tenants  in  common 
cannot  agree,  it  is  then  to  be  determined  by  lot,  because 
what  necessarily  follows,  if  it  be  true,  as  laid  down  in 
those  cases,  that  one  tenant  in  common  cannot  present, 

it 

(o)  Tit.  "  Presentment,  Usurpation  ( L.  2),'*  p.  373. 
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it  is  clear  that  the  ordinary  can  refuse  the  clerk  who  is  1856. 
presented ;  and  accordingly,  this  would  not  give  a  right 
to  one  person  chosen  by  lot,  if  the  right  be  in  all ;  and 
it  could  not  in  the  slightest  degree  improve  the  situation 
of  the  parties.  But  what  I  wish  to  consider  is  this : — 
here  are  two  tenants  in  common  of  an  advowson  in 
fee  who  file  a  bill  in  this  Court  for  a  partition,  and  it 
would  be  contrary  to  all  rule  and  principle  to  say,  it 
cannot  grant  partition.  If  it  can,  then  in  what  form 
does  it  give  partition  ?  I  apprehend,  the  only  mode  of 
granting  partition  is  by  giving  a  presentation  to  one  in 
the  first  instance^  and  to  another  afterwards. 

With  respect  to  tenants  in  common  and  joint  tenants, 
undoubtedly  there  is  this  distinction  to  be  drawn  be- 
tween the  two  classes  of  cases.  With  regard  to  copar- 
ceners, as  they  are  all  of  them  either  a  series  of  daugh* 
tera  or  sons  of  daughters,  one  of  those  daughters  mubt 
have  been  older  than  the  other,  and  therefore  you  have 
a  sort  of  mle  to  go  by.  If  it  is  given,  as  is  usually  the 
case,  to  children  of  the  same  family  as  tenants  in  com- 
mon,  you  have  the  same  rule  to  go  by;  but  if  it  is 
given  to  tenants  in  common  or  joint  tenants  of  separate 
and  distinct  families,  you  have  no  such  rule  to  guide 
you,  and  then  the  Court  must  deal  with  that  as  it  can. 
It  is  singular  that  a  good  deal  of  discussion  has  taken 
place  npon  a  case  of  this  kind,  which  was  one  of 
considerable  interest.  In  the  Bishop  of  Salisbury  v. 
Philips  {a\  it  was  held  distinctly,  that  the  ordinary 
had  not  a  right  to  present,  in  case  all  the  tenants  in 
common  agreed,  but  that  the  tenants  in  common  might 
make  partition  between  themselves,  and  might  agree 
that  they  should  present  in  succession ;  and  if  they  did, 
the  ordinary  could  not  refuse. 

There 

(a)  1  Lord  Kaym,  Rfp,  535. 
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1856.  There  are  several  cases  in  the  books,  one  between  the 

Dean  of  St.  PauFg  and  one  of  the  Clerks  of  Oxfard^ 
who  had  an  advowson  in  common,  and  they  presented 

Baber.  alternately,  and  the  Court  held,  eventually,  that  a  par- 
tition had  been  made  in  accordance  with  that  rule. 
Now  the  cases  shew,  that  partition  may  be  made  by 
the  parties  themselves,  and  that  if  the  partition  is  made, 
then  the  ordinary  cannot  refuse  to  present;  and  that, 
consequently,  if  the  tenants  in  common,  in  this  case, 
should  agree  to  say,  we  will  present  seriatim^  in  succes- 
sion, then  the  ordinary  could  not  refuse  the  clerk  so 
presented,  and  would  not  require  them  all  to  concur, 
and  say,  ''  unless  you  concur  I  will  refuse  the  Clerk 
who  is  presented." 

Then,  I  repeat,  if  there  were  an  advowson  here,  and 
if  the  parties  filed  a  bill  for  partition,  in  what  way  is  this 
Court  to  do  it,  unless  by  giving  them  a  power  of  pre- 
senting seriatim  ?  There  is  no  other  mode  of  doing  it. 
It  is  true,  in  this  case,  there  are  nine  tenants  in  common, 
and  the  result  would  be,  that  the  ninth  tenant  in  com- 
mon would  get  the  ninth  right  of  presentation,  which 
would  undoubtedly  be  extremely  remote,  but  I  have 
nothing  to  shew  that  such  a  right  might  not  be  devised, 
descend,  or  sold,  or  disposed  of. 

The  point  was  discussed  in  The  Bishop  of  Salisbury 
v.  Philips{a),  '^  It  was  in  error  upon  a  judgment  in  ftcore 
impedit  after  verdict  for  the  Plaintiff.  The  Plaintiff 
declares,  that  A.  and  B.  were  joint  tenants  of  the  ad- 
vowson of  the  church  in  gross ;  and  being  jointly  seised, 
by  indenture  between  them  agreed,  that  they  should 
stand  seised  of  that  advowson  in  common,  and  present 
severally  by  turns;  and  lays  several  presentations  by 

each 

{a)  1  Lord  Baym.  535. 
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each  of  tbem  ;  and  the  PlaintifT  claims,  as  executor  to  his  ]  g5g. 
father,  the  assignee  of  one  of  the  said  parties,  for  a  dis- 
turbance in  the  time  of  his  father.  The  bishop  pleaded 
that  it  came  to  hira  by  lapse.  The  Plaintiff  replies,  Babbr. 
and  shews  that  he  presented  Sims  within  six  months, 
and  the  bishop  refused  him.  The  bishop  rejoins,  and 
confesses  the  presentation,  and  that  the  clerk  came  to 
him,  and  that  he  gave  him  time  to  prepare  for  his  exa- 
mination in  three  days,  and  that  the  clerk  went  away, 
and  never  returned,  and  issue  upon  the  rejoinder,  and 
verdict  and  judgment  for  the  Plaintiff  in  the  Common 
Pleas.  Mr.  Carthew,  for  the  Plaintiff  in  error,  assigned 
a  variance  between  the  original  and  the  declaration. 
The  original  was,  prtssentare  ad  ecclesiam  de  Staunton  ; 
and  the  declaration  was,  Staunton  alias  Staunton  Fitz- 
Herbert.  But,  per  Holt,  ^one  name  is  enough,  and 
therefore  non  allocatur.'  The  second  exception.  It  ap- 
pears that  the  Plaintiff  has  not  any  title.  For,  first, 
this  indenture  nil  operatur,  but  it  is  only  good  by  way 
of  covenant;  for  if  it  was  in  case  of  lands,  it  would 
not  amount  to  a  partition;  for  nothing  can  do  that, 
but  what  divides  the  title,  and  makes  several  rights  to 
several  parts,  which  cannot  be  in  this  case  of  one  entire 
thing.  And  iT  it  be  admitted  that  this  agreement  would 
make  them  tenants  in  common,  it  would  nevertheless 
be  ill,  for  they  could  not  present  singly ;  and  if  they  do, 
the  clerk  may  be  refused.  Nor  could  the  one  of  them 
grant  the  whole,  which  each  of  them  ought  to  have,  if 
this  should  amourit  to  a  division,  for  they  cannot  have 
part  of  an  entire  thing,  and  no  two  advowsons  should 
be  made  of  one.  And  there  is  no  case  in  all  the  books 
of  the  law  which  wan  ants  it/' 

This  is  a  very  clear  and  distinct  argument,  and  very 
well  put,  and  which  really  contains  all  the  arguments  I 
yesterday  heard  at  the  Bar. 

Holt, 
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Holtf  Chief  Justice,  said, — "  Doubtless  they  may 
make  partition  to  present  by  turns,  and  that  will  divide 
the  inheritance  aliquatenus  and  create  separate  rights,  so 
that  the  one  shall  present  in  the  one  turn,  and  the  other 
in  the  other,  which  is  a  sufficient  partition  ;  (oir  partition 
of  the  profits  is  a  partition  of  the  thing,  where  the  thing 
and  the  profits  are  the  same.  Indeed,  it  cannot  make 
two  advowsons  out  of  one,  but  it  can  create  distinct 
rights  to  present  in  the  several  turns.  But  if  this 
should  not  make  a  good  partition,  the  question  is,  if 
one  of  them  presents,  and  the  bishop  does  not  refuse 
his  clerk  for  that  reason,  but  refuses  him  obstinately 
without  any  cause,  and  a  qtiore  impedii  is  brought  and 
admitted  to  be  good,  whether  the  grantee  shall  not  re* 
cover  his  presentation.  The  Chief  Justice  thought 
this  to  be  a  very  plain  case.  But  at  another  day,  be- 
cause Mr.  Carthew  was  so  positive  in  the  matter,  that 
there  were  no  authorities  in  the  books  which  warrant 
this  case,  he  said,  that  by  the  Stat,  of  Westminster  2, 
13  Edw.  1,  Stat.  1,  ch.  6,  sect.  2,  If  divers  persons 
claiming  an  advowson  make  compositions  upon  record 
to  present  by  turns,  and  this  composition  is  executed  by 
presentation  by  one  of  the  parties,  the  other  may  have 
a  scire  facias  upon  this  agreement  being  upon  record, 
and  he  is  not  put  to  his  quare  impedit:  and  that  not 
only  in  a  case  of  disturbance  by  one  who  was  party  to 
the  agreement,  but  by  a  stranger.  And  that  statute  does 
not  extend  only  to  privies  in  blood,  but  also,  as  the  2 
Institute,  362  says,  to  strangers  also,  which  must  be  of 
tenants  in  common.  In  28  Hen.  8,  X>yer,  29a,  pi.  194, 
If  tenants  in  common  of  an  advowson  make  composition 
to  present  by  turns,  and  that  is  executed  by  all  parties, 
in  a  quare  impedit  brought  by  any  of  them,  they  have 
no  need  to  make  mention  of  the  composition ;  which 
shews,  that  by  the  composition,  the  inheritance  and 
right  is  severed,  and  a  separate  interest  vests  in  each  of 

them 
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them  to  present  alternately.  The  only  difference  i»,  1856. 
tbaty  in  case  of  coparceners,  they  being  privies  in  blood, 
the  partition  may  be  by  parol ;  but  between  tenants  in 
common  it  must  be  by  deed."  Here  he  refers  to  Fitz. 
Nat  Brev.  63,  rf,/;  II  Hen.  4,  3  i,  and  in  Cokes 
Eotr.  496  A,  ''  grantee  of  a  next  avoidance,  by  a  man 
who  was  so  to  present  by  turns,  declares  in  guars  im- 
pedii  positively  upon  his  grant,  that  be  was  '  possession^ 
atns  de  advocaiione  ecdesicBy  prmdjcitB  pro  prima  et 
proxima  vaeatione  ejusdem.  And  in  Fitzh,  Nat.  Brev. 
62  a,  there  is  a  stronger  case,  where  a  manor,  with  an 
advowson  appendant,  descended  to  two  coparceners, 
end  they  made  partition  of  the  demesnes,  and  to  present 
severally  by  turns  to  the  church ;  this  was  a  good  par- 
tition, and  the  advowson  was  appendant  at  one  turn  to 
one  part  of  the  demesnes,  and  at  the  other  to  the 
other." 

All  these  cases  dien  shew  that  it  really  depends  upon 
partition  between  themselves. 

"  Mr.  Carthew  cited  a  case  in  2  Mod,  97,  to  the 
contrary,  to  which  Holt,  Chief  Justice,  said,  in  ira, 
that  no  books  ought  to  be  cited  at  the  Bar,  but  those 
which  were  licensed  by  the  Judges.  Judgment  was 
affirmed." 

The  result  of  that  appears  to  me  to  be,  that  tenants  in 
common  might  undoubtedly  make  partition  by  deed, 
and  if  they  did,  the  partition  was  by  presentation  in 
turns.  This  Court  may  also  make  partition,  and  I  ap- 
prehend it  would  make  partition  in  the  same  form. 

My  opinion,  however,  upon  the  state  of  the  autho- 
rities, as  at  present  advised,  is,  that  this  Court  has 
authority  to  make  a  partition  of  an  advowson,  and  that 

being 
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being  so,  that  it  will,  in  the  case  of  a  iainily,  follow, 
by  analogy,  the  rule  as  to  coparceners,  and  give  the 
right  of  presentation  to  the  members  according  to  their 
seniority. 


I  do  not  feel  myself  bound  by  the  dictum  in  the 
books,  which  appears  to  me  not  to  be  warranted  by  any 
authorities  which  have  been  hitherto  found,  and  to  be  in- 
consistent with  the  principle  which  is  admitted  in  the  case 
as  to  coparceners,  between  whom  and  tenants  in  com- 
mon, so  far  as  this  matter  is  concerned,  I  see  no  dis- 
tinction in  reason,  the  only  difference  between  them 
being,  that  the  one  gets  the  estate  by  descent,  and  the 
other  by  purchase. 


Decrbb. 

Declare  the  right  of  presentation  passed  by  the  will,  and  that  right 
to  nominate,  nntil  the  sale  of  the  advowson,  is  vested  in  the  younger 
children  of  the  testator  and  their  representatives,  and  is  to  be  exercised 
according  to  seuiority. 

Direct  a  partition  thereof. 

Declare  tnat  Charlet  F.  JohfUtone^  as  the  eldest  tenant  in  common, 
is  entitled  to  present  upon  the  existing  vacancy,  Sec,  &c. 


Note. — On  appeal,  the  Lord  Chancellor  and  Lord  Justice  Knight 
Bruce  held,  that  the  right  of  presentation  did  not  revert  to  the  heir  at 
law,  but  passed  by  the  will,  and  that  the  right  to  present  was  to  be 
decided  by  lot     See  6  De  G.,  31.  4-  Gor,  439. 
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SPENCER  V.  TOPHAM.  ;J"^  21! 

rriHIS  was  a  suit  for  the  specific  performaDce  of  a  A  solicitor 
•^     con{ract  for  the  sale  of  a  messuage  and  piece  of  ^.^jm^jj-g^glig^j 
land  called  Pulley ^  containing  about  eight  acres  and  a  ^  bound  to 

,  ,1.   T^.,  mi  establish,  that 

half|  m  the  neighbourhood  of  Bxlston.    The  contract  the  sale  was  as 
was  admitted,  and  the  only  question  which  arose  was  advantageous 
one  of  title,  resolving  itself  into  one  point.     The  title  as  it  could 
being  in  all  other  respects  admitted,  the  point  was  this:  the  solStor 
— Whether  a  sale  of  this  property,  which  took  place  in  bad  used  his 
April f  1846,  was  liable  to  be  set  aside,  on  the  ground  yours  to  sell 

that  it  was  a  sale  by  a  client  to  his  solicitor,  of  which  tbe  property  to 

•^  ,  .  a  stranger, 

the  vendor,  on  the  present  occasion,  had  notice  when     A,  pur- 

he  bought  from  his  vendor.  t^Z^ 

client  and  af- 
The    PutUy   property   originally   belonged    to    Mr.  j^  ^o  B.    B. 

Bate.     In  April,  1846,  he  sold  and  conveyed  it,  to-  enaployed  no 

other  solicitor 
gether  with  the  JBrockhills  Estate,  to  Mr.  Moss  Phillips,  than  A,  Held, 

his  solicitor,  for  1,820/.    The  purchase-money  was  not  *^**?i^M, 
apportioned  between  the  two  properties,  but  the  Court  the  knowledge 
considered  that  the  Pulley  Estate  would  not  have  pro-  ^ToTthe  ob- 
duced  more  than  620/.     In  May,  1848,  Mr.  Moss  Phil-  jectionable  na- 
lips  sold  the  Pulley  Estate  alone  to  the  Plaintiff  Mr.  transaction 
Spencer,  for  1,620/.,  who  employed  no  other  solicitor  between  him- 
on  the  occasion  than  Mr.  Moss  Phillips.  client 

T         Purchase  by 
a  solicitor 
from  his 
client  for  1,820/.  upheld,  though  he  had  given  about  100/.  less  than  the  value,  and 
had  two  years  afterwards  sold  part  of  the  property  at  a  fancy  price,  making  a  profit 
of  970/. 

A  title  depending  on  the  validity  of  a  purchase  by  a  solicitor  from  bis  client  forced 
on  an  unwilling  purchaser,  on  proof  of  the  validity  of  the  transaction,  though  given  in 
the  absence  of  the  client. 

VOL.  XXII.  P  P 
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Spencer 


1856.  In  1850,  Mr.  Spencer  deposited  the  cooTeyance  with 

his  bankers  Sir  Francis  Holyoake  Goodricke  and  George 
Holyoahej  as  a  security  for  the  balance  due  to  them, 
TopHAM.  j^nj  ^gy  obtained  a  legal  mortgage  in  1851.  On  the 
16th  of  March^  1855,  a  contract  was  entered  into  by 
the  Plaintiffs  to  sell  it  to  the  Defendant  Tapham,  and 
the  Plaintiffs,  by  this  suit,  sought  to  have  the  contract 
specifically  performed. 

The  purchaser  resisted  the  performance,  on  the 
ground  of  the  invalidity  of  the  original  sale  by  Sate  to 
Mass  Phillips,  his  solicitor,  of  which,  it  was  insisted, 
Spencer  and  his  mortgagees  had  constractiye  notice. 

Mr.  JRoU  and  Mr.  Batten,  for  the  Plaintifis. 

Mr.  Follett  and  Mr.  Sargent,  for  the  Assignees  of 
Spencer. 

Mr.  R.  Palmer  and  Mr.  Lambert,  for  the  Defendant. 

Mr.  /?o//,  in  reply. 

Edwards  v.  3Ieyrick(a);  Kennedy  v.  Green{b);  Grave 
V.  Bastard {c) ;  Ilolman  v.  Loynes  (rf)  were  cited. 

The  Master  of  the  Roli^  reserved  judgment. 


July  21.  The  Master  of  the  Rolls. 

I  will  first  dispose  of  the  question  of  notice,  which  is 
distinct,  as  applicable  to  the  Plaintiff  Spencer  and  as 

applicable 

(•)  6  Jicr.  924.  (r)  2  PMIiipt,  619. 

(*)  3  MyL  if  K.  C99.  (J)  4  Dr  G^  Jf.  St  C.  270. 
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applicable  to  the  other   Plaintiffs,  who,   as  vendors,        1856. 
entered  into  this  contract. 

I  think  it  clear,  that  the  Plaintiff  Mr.  Spencer  had 
notice  of  this  defect  in  the  title  (assuming  it  to  be  one), 
when  he  bought  the  property  from  Mr.  Moss  Phillips. 
He  was,  on  that  occasion,  content  to  employ  no  solicitor 
other  than  Mr.  Moss  Phillips  himself,  and  accordingly, 
he  had  notice  of  everything  that  his  solicitor  was  ac- 
quainted with;  and  he  therefore  knew,  that  the  pur- 
chase in  Aprils  1846,  was  made  by  Mr.  Moss  Phillips 
from  Mr.  JBate,  at  the  time  when  he  was  his  confidential 
agent  and  solicitor. 

At  the  time  of  the  argument,  I  expressed  my  opinion 
that  this  constituted  notice,  and  that  the  case  of  Ken-- 
nedy  v.  Green  {a)  had  no  application.  I  retain  that 
opinion,  and  think  that  that  case  rests  on  totally  dis- 
tinct grounds.  Mr.  Spencer,  therefore,  cannot,  in  my 
opinion,  set  up  the  plea  that  he  was  a  purchaser  for 
value  without  notice;  but  I  am  of  opinion,  that  he  had 
constructive  notice,  that  unless  the  sale  from  Mr.  Bate 
to  Mr.  Moss  Phillips  could  be  proved  to  be  a  valid 
sale,  the  title  was  defective. 

The  case  of  the  mortgagees.  Sir  Francis  Holyoake 
Goodricke  and  George  Holyoake,  is  very  different. 
They  are  bankers  at  Wolverhampton.  In  1850,  Mr. 
Spencer  deposited  with  them  the  conveyance  from 
Mr.  Phillips  to  himself,  as  a  security  for  the  balance 
due  on  his  banking  account,  which  then  amounted  to 
3,575/.,  and  for  the  balances  which  might  thereafter 
become  due.  In  1851,  when  their  balance  was  7,423/., 
the  bankers  handed  this  deed  to  their  solicitors,  with 

directions 

(a)  3  Myl,  Sf  K,  699. 

p  p2 
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Spexcbr 

TorHAM. 


directions  to  prepare  a  mortgage  to  tbem  to  secure  the 
amoont  of  this  balance.  The  amount  now  due  on  this 
balance  is  the  sum  o(  7,8192.  Sir  JPrancis  Goodrieke 
and  Mr.  Holyodke  swear,  that  until  the  objection  was 
taken  to  the  title,  in  this  case,  they  had  no  knowledge 
or  the  fact  that  Mr.  Mou  PkiUips  had  acted  as  the 
solicitor  of  Mr.  Bate.  They  did  not  employ  any  soli- 
citor in  the  transaction  till  late  in  the  year  1851 ;  they 
had.  therefore,  no  notice  of  any  sort,  either  actual  or 
constructiTC,  up  to  the  time  when  they  employed  Mr. 
Hawketfordf  their  solicitor,  to  prepare  the  mortgage 
deed.  They  are,  therefore,  purchasers  for  Talne,  with* 
out  notice,  under  and  to  the  extent  of  the  equitable 
mortage,  which  subsisted  when  Mr.  Hawkesfurd  was 
employed  to  prepare  the  mortgage  security;  and  the 
fact,  if  it  be  so,  that  Mr.  Hanckegford^  when  he  pre- 
pared the  mortgage  security  and  when  the  legal  estate 
was  couTcyed  to  the  bankers,  had  notice  of  the  circum- 
stances attending  the  sale  from  Mr.  SaU  to  Mr.  Ma» 
PhUUp$  in  Aprily  1846,  will,  in  no  respect,  prejudice 
the  right  of  the  bankers  to  insist  on  being  purchasers 
for  ralue,  without  notice,  to  the  extent  of  7,4232.,  the 
amount  of  the  balance  due  to  them  when  they  instructed 
Mr.  Hatckesford  to  prepare  the  mortgage  security.  As, 
therefore,  the  money  was,  in  substance,  adranced  on 
this  security  before  Mr.  Hawkesford  was  consulted,  I 
think  it  unnecessary  to  consider  whether  the  (act  that 
Mr.  Hmckesford,  their  solicitor,  knew  that  Mr.  Mou 
Phillips  had  frequently  or  usually  acted  as  the  solicitor 
of  Mr.  Bate,  while  he  did  not  know  that  he  was  Mr. 
Bates  solicitor  in  and  at  the  time  of  the  transaction  in 
Aprily  1846,  amounted  to  notice  of  the  possible  defect 
in  the  sale. 


As  the  sums  for  which  the  bankers  were  purchasers 
for  value,  without  notice,  exceeds  the  amount  of  the 

purchase-money. 
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purchase-iuoneyi  on  the  present  occasion^  and  as  they  1866. 
have  a  power  of  sale  in  their  mortgage  deed,  it  might 
possibly  be  considered  unnecessary  to  consider  the  ulte- 
rior question,  which  has  been  principally  argued  before 
me.  But  I  have  thought  it  desirable  that  I  should  do 
SO9  and  on  this  part  of  the  case  also,  I  have  formed  an 
opinion  in  favour  of  the  case  of  the  Plaintiff  Mr.  Spen- 
eer.  The  question,  as  I  regard  it,  is  whether,  if  this 
were  a  suit  by  Mr.  Bate  against  Mr.  Moss  Phillips  to 
set  aside  the  sale  to  him,  I  should  make  a  decree  to 
that  effect.  In  such  a  suit,  the  fact,  of  Mr.  Moss  Phil" 
lips  having  been  the  solicitor  of  Mr.  Bate  in  the  trans- 
action, would  throw  the  burthen  of  proof  on  Mr.  Moss 
Phillips  to  prove  the  validity  and  bona  fides  of  the 
transaction.  So  regarding  it,  I  am  of  opinion,  that  on 
the  evidence  before  me  this  is  done.  The  test  applied 
to  these  cases  has  been  very  properly  stated  to  be  this : 
— ^That  the  solicitor  must  establish,  that  the  sale  was 
as  advantageous  to  the  client  as  it  could  have  been  if 
the  solicitor  had  used  his  utmost  endeavours  to  sell  the 
property  to  a  stranger,  and  that  the  burthen  of  proving 
this  lies  on  the  solicitor,  or  any  persons  claiming 
through  him. 

In  the  present  case,  no  question  arises  on  the  form 
of  the  conveyance,  which  is  not  suggested  to  have  been 
objectionable.  The  purchase-money,  if  sufficient,  was 
actually  paid  in  discharge  of  a  judgment  entered  up 
against  the  vendor  by  a  stranger,  which,  though  trans- 
ferred to  the  solicitor  himself,  seems  to  have  been  so, 
rather  to  assist  his  client  than  otherwise,  and  was  not 
to  secure  any  bill  of  costs  to  the  solicitor,  which  might 
require  taxation.  No  undue  influence  or  pressure  is 
suggested  to  have  existed,  nor  does  it  seem  compatible 
with  other  parts  of  the  case.  If,  therefore,  the  price 
given  was  adequate,  all  objections  springing  out  of  the 

fact 
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1856.  fact  that  this  was  a  purchase  by  a  solicitor  from  bis 
client  cease.  The  question,  therefore,  resolves  itself 
into  one  of  adequacy  of  value. 


Spencer 

V. 
TOPUAM. 


The  state  of  the  evidence  as  to  value  stands  thus : — 
The  PutUy  contains  eight  acres,  two  roods  and  twenty- 
three  perches.  It  was  let  for  17/.  per  annum  to  Mr. 
Moss  Phillips,  from  year  to  year;  that  is,  at  2/.  per 
acre.  It  was  in  the  neighbourhood  of  JBilston,  and, 
therefore,  it  was  increased  in  value  by  its  proximity  to 
that  place;  but  there  is  no  suggestion  that  this  was  not 
a  full  and  adequate  rent  for  the  property.  Forty  years' 
purchase  at  that  rent  would  amount  to  680/.  In  Sep^ 
tember,  1844,  it  was  offered  for  sale  by  public  auction; 
the  reserved  bidding  was  760/. ;  the  highest  amount 
offered  at  the  sale  was  620/.  It  was  subsequently 
offered  to  several  persons  at  700/. ;  but  they  all  refused 
to  take  it  at  that  price.  It  was  then  offered  to  Mr. 
Ckinner  at  78/.  per  acre,  which  would  amount  to 
674/.  45.  3d.;  but  Mr.  Chinner  refused  to  give  that 
sum,  on  the  ground  that  the  price  asked  was  too  great. 
It  is  true  that  Mr.  Walker,  a  surveyor,  valued  the  land 
at  756/.  6s.  6d.;  but  I  have  repeatedly  had  occasion  to 
remark  how  little  reliance  can  be  placed  on  the  opinion 
of  surveyors  and  valuei^,  and  that  the  only  real  test  is 
what  the  property  will  fetch  in  the  market,  and  that 
this  is  only  really  ascertained  by  attempting  bond  Jide 
to  sell,  either  by  the  putting  the  property  up  to  auction, 
or  by  making  or  receiving  offers  to  sell  by  private  con- 
tract. The  evidence  I  have  referred  to  satisfies  me  that 
more  than  620/.  could  not  then  have  been  obtained  for 
Pulley.  The  evidence  also  establishes,  that  Mr.  Bate 
was  making  various  attempts  to  sell  the  property, 
but  unsuccessfully,  up  to  the  month  of  April,  1846, 
when  the  conveyance  was  made  to  Mr.  Moss  Phillips. 


The 
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The  conveyance  in  question  of  the  22nd  February^ 
1846,  conveys  the  Pulley  and  the  Upper  and  Lower 
Brock  hills  to  Mr.  Moss  Phillips  for  1,820/.  It  makes  no 
appropriation  of  part  of  the  purchase-money  to  one  pro- 
perty and  part  to  another;  and  although,  in  the  evi- 
dence, it  is  attempted  to  attribute  700/.  to  the  Pulley 
and  the  remainder,  viz.  1,120/.,  to  the  BrockhillSf  there 
is  nothing  in  the  evidence  to  justify  that  conclusion, 
except  some  statements  by  witnesses  to  the  effect  that 
they  had  heard,  that  Mr.  Moss  Phillips  had  bought 
the  Pulley  for  700/.,  which  clearly  amounts  to  nothing. 
The  question  of  appropriation  also  is  scarcely  material, 
because  if  the  price  of  the  Brockhills  was  sufficiently 
inadequate  to  set  the  sale  of  that  property  aside,  it 
would  avoid  the  whole  deed,  and,  therefore,  as  well  the 
sale  of  the  Pulley  as  that  of  the  Brockhills.  The  ques- 
tion, then,  is  this : — Was  the  price  of  1,820/.  given  for 
the  Pulley  and  the  Brockhills  an  inadequate  price,  so 
that  the  Court  would,  on  that  account,  set  aside  this 
sale  by  the  vendor  to  his  solicitor  ?  The  evidence  re- 
specting the  value  of  the  Brockhills  is  less  complete 
than  that  relative  to  the  Pulley.  It  does  not  appear 
what  the  average  was  ?  what  the  situation  of  it  was  ? 
what  the  rental  of  it  was?  and  if  any  offer  by  private  con- 
tract to  sell  or  buy  it  was  ever  made,  no  evidence  is 
given  of  it.  Mr.  Walker  seems  to  have  valued  it 
together  with  the  Pulley  at  2,021/.  8^.,  which,  attri- 
buting 756/.  6s.  Qd.  to  the  Pulley^  leaves  the  sum  of 
1,266/.  \s.  Qd.  as  attributable  to  the  Brockhills. 


1866. 

Spencsr 

V. 
TOPHAM. 


The  other  evidence  which  is  given  of  the  value  is 
more  complete  and  satisfactory.  The  Brockhills  were 
put  up  for  sale  by  auction  with  the  Pulley  Estate  in 
Seplember,  1844,  the  reserved  bidding  at  which  it  was 
bought  in  was  1,400/.,  the  highest  bidding  made  was 
1,300/.,  which  seems  to  have  been  more  than  the  sum 

at 
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1866.  at  which  it  was  valued  by  Mr.  Walker.  No  explana- 
tion is  ofieredy  why  the  reserved  bidding,  in  one  case, 
was  fixed  above,  and  in  the  other  below  the  amount  of 
Mr.  Walker* s  valuation.  It  is,  therefore,  established  by 
the  evidence,  that  in  September^  1844,  these  united  pro- 
perties might  have  been  sold  for  the  aggregate  price  of 
1,920/.  The  price  given  by  Mr.  Moss  Phillips^  in 
April  J  1846,  was  1,820/.;  it  was,  therefore,  100/.  less 
than  Mr.  James  Bate  might  have  obtained  for  the  pro- 
perty in  September f  1844,  and  I  assume  100/.  less  than 
he  might  have  obtained  had  he  then  put  these  proper- 
ties up  again  to  auction.  There  is  nothing  to  shew  that 
either  property  had  increased  in  value  between  1844 
and  April,  1846,  and  I  assume  that  the  value  remained 
the  same. 

I  have  now,  therefore,  to  consider,  whether,  on  that 
account,  I  ought,  at  the  instance  of  Mr.  Bate,  if  he 
were  now  the  Plaintiff,  to  set  aside  the  transaction. 
There  is  not  only  nothing  to  shew  that  Mr.  Bate  was 
not  as  fully  aware  of  the  value  of  the  price  of  land  as 
Mr.  Moss  Phillips  or  any  other  person  could  be;  on  the 
contrary,  the  inference  to  be  drawn  from  the  whole  of 
the  evidence  is,  that  he  was  perfectly  well  acquainted 
with  the  whole  matter,  and  had  been  so  for  years,  and 
fully  capable  of  judging  what  was  for  his  own  advan- 
tage. Was  a  deduction  of  100/.,  that  is,  4/.  more  than 
6/.  per  cent,  from  the  price  which  might  have  been  ob- 
tained on  a  sale  by  auction,  or  by  private  contract  with 
a  stranger,  a  reasonable  amount,  so  that  Mr.  Bate 
might  well  and  usefully  agree  to  it  ?  I  think  he  might 
Mr.  Moss  Phillips  knew  the  title  he  would  have,  and 
obviously  could  not  make  any  difficulties  on  that  head ; 
by  this  means,  probably,  some  expense  was  avoided, 
which,  without  knowing  the  particulars  of  the  title  by 
which  this  property  was  held,  might  have  been  incuiTed 

by 
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by  the  vendor,  either  in  making  out  the  title  as  to  points        1856. 
which  a  purchaser  might  insist  upon,  or  by  conditions 
of  sale  precluding  the  necessity  of  making  them  out. 


In  the  next  place,  all  delay  was  avoided.  In  the  or- 
dinary case  of  a  contract  for  sale  of  a  property,  many 
months  are  consumed  before  the  sale  is  concluded  and 
the  purchase-money  received.  By  this  arrangement 
with  Mr.  Moss  Phillips,  therefore,  the  expenses  of  an 
auction,  and  the  expense  and  delay  of  making  out  a 
litle  were  avoided,  and  the  purchase-money  imme- 
diately made  available.  That  it  was  applied  in  pay- 
ment of  the  judgment  debt,  and  that  the  judgment  was 
vested  in  Mr.  Moss  Phillips,  does  not,  as  I  have  already 
remarked,  appear  to  me  to  be  material.  A  deduction  of 
100/.  for  these  purposes,  does  not  appear  to  me  to  be 
unreasonable.  Nor  do  I  think,  that  there  is  any  ground 
for  supposing,  that  Mr.  Bate  was  not  perfectly  well 
aware  of  what  he  was  doing  at  the  time  when  he  entered 
into  the  contract,  or  that  he  did  not  believe,  that  he 
found  his  own  advantage  from  the  course  which  he 
adopted.  If  Mr.  Moss  Phillips  could  have  got  a  stranger 
to  have  accepted  the  title  without  investigation,  and 
paid  at  once  1,820/.,  it  appears  to  me,  looking  at  the 
rest  of  the  evidence,  that  any  person  in  the  position  of 
Mr.  James  Bate  might  reasonably  have  accepted  the 
offer,  as  the  best  course  he  could  adopt. 

It  is  true,  that  two  years  afterwards  Mr.  Moss  Phillips 
sold  the  Putley  to  Mr.  Spencer  for  1,620/.  2s.  6d.,  but 
this  is  not  sufficient  to  counterbalance  the  previous  evi- 
dence. It  is  clear  that  Mr.  Spencer  was  prepared  to 
give  a  fancy  price  for  the  property,  and  that  Mr.  Moss 
Phillips,  very  naturally,  took  advantage  of  this,  and 
obtained  from  him  all  that  he  possibly  could.  I  see, 
however,  no  reason  for  supposing,  that  that  price  could 

have 
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1856.  have  been  obtained  from  any  other  person,  tbougb  it 
may  well  be,  that  Mr.  M088  PhiUipSf  not  wishing  to 
part  with  the  property,  might  have  refused  to  allow 
any  person  to  have  it,  except  at  a  sum  far  exceeding  its 
ordinary  market  value.  And  it  is,  in  my  opinion,  esta- 
blished, that  nothing  more  than  620/.  could  have  been 
obtained  in  1844. 

Upon  the  whole  consideration  of  this  part  of  the 
case,  I  see  no  ground  on  which  the  Court  would  set 
the  sale  from  Mr.  Bate  to  Mr.  Moss  Phillips  aside.  I 
think  that,  having  regard  to  the  circumstances  I  have 
before  mentioned,  the  price  was  a  fair  one,  that  Mr.  JBa/e 
was  perfectly  well  aware  of  what  he  was  about,  and 
understood  the  value  as  well  as  Mr.  Moss  Phillips,  and 
that  no  peculiar  influence  was  possessed  by  him  over 
his  client  Mr.  Bate;  indeed  none  such  is  suggested.  In 
this  state  of  things,  I  am  clear  that  this  Court  would 
not  set  aside  the  transaction  between  Mr.  Moss  Phillips 
and  Mr.  Bate,  leaving  out  of  consideration  wholly  the 
length  of  time  which  has  elapsed. 

It  is  suggested,  however,  that  this  Court  will  not 
force  a  doubtful  title  upon  a  purchaser,  and  that  al- 
though, upon  the  evidence  before  me,  the  Court  would 
not  invalidate  the  purchase  by  Mr.  Moss  Phillips,  yet 
that  the  heir  of  Bate  will  not  be  bound  by  the  proceed- 
ings in  this  suit,  and  that  he  may  possess  or  be  able  to 
obtain  stronger  evidence,  and  ultimately  succeed  in 
avoiding  the  transaction.  I  think  that  I  cannot  attend 
to  this  suggestion.  I  must  deal  with  the  facts  as  I  find 
them  proved  in  the  evidence  before  me.  I  know  that 
in  every  case  of  a  sale,  some  facts  might  by  possibility 
exist,  which,  if  proved,  would  induce  this  Court  to  set  it 
aside  as  fraudulent  and  void ;  but  if  full  scope  was 
given  to  this  suggestion,  no  good  title  could  ever  be 

made, 
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made,  where  one  of  the  steps  in  the  anterior  title  was  a 
purchase  by  a  solicitor  from  a  client,  unless  the  client 
or  his  proper  representative  could  be  induced  to  join  in 
the  conveyance.  I  have  a  considerable  mass  of  evi- 
dence on  this  subject.  The  nature  and  character  of 
the  transaction  is,  I  think,  fully  proved ;  and  upon  this, 
I  find  myself  compelled  to  come  to  this  conviction,  that 
it  could  not  now  be  disturbed.  In  this  respect,  there- 
fore, I  think  that  a  good  title  can  be  made. 


1856. 


Spencer 

V. 
TOPBAM. 


The  only  other  subject  brought  to  my  attention 
relates  to  the  water,  and  on  this  point  there  exists,  in 
my  opinion,  no  ground  for  avoiding  the  contract.  I 
think  it  unnecessary  to  go  through  the  evidence  on 
this  subject.  The  evidence  given  for  the  Defendant  is, 
in  my  opinion,  conclusive  against  him ;  he  employed 
Mr.  Walker  to  examine  the  property,  Mr.  Walker  took 
particular  pains  on  this  subject,  he  examined  whence 
the  supply  arose,  he  was  informed  that  the  supply  from 
the  well  was  not  sufficient,  and  that  the  rest  of  the 
supply  came  from  the  pond  which  had  been  made  by 
Mr.  Spencer.  He  had  every  opportunity  of  examining 
the  matter ;  and  even  without  noticing  the  contradic- 
tory testimony  of  the  Plaintiff,  he  fails  completely  in 
making  out  that  any  representations,  at  variance  with 
the  truth,  were  made  to  him,  or  that  either  he  or  the 
Defendant  were,  in  any  respect,  misled  by  any  such 
representations,  or  that  they  misunderstood  the  exact 
nature  and  character  of  the  supply. 


I  am  of  opinion,  therefore,  that  a  decree  must  be 
made  for  the  specific  performance  of  the  contract,  and 
as  in  all  other  respects  the  title  is  accepted,  there  will 
be  no  reference  as  to  title,  and  the  decree  will  be  (sub- 
ject to  what  Counsel  may  have  to  suggest)  to  the  follow- 


ing effect :  — 


Decree 
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Decree  a  specific  performance  of  contract,  and  the 
Defendant,  admitting  that  a  good  title  is  shewn  in  ail 
other  respects,  except  so  far  as  regards  the  conveyance 
of  the  22nd  April,  1846,  by  Mr.  Bate  to  Mr.  Moss 
Phillips,  declare  that  a  good  title  is  shewn  to  the  here- 
ditaments in  question.  Direct  a  conveyance  to  be 
executed  accordingly,  and  take  a  reference  to  chambers 
to  settle  the  conveyance,  in  case  the  parties  differ  about 
the  same. 


June  28. 

There  being 
some  disagree- 
ment between 
three  trustees, 
the  majority 
acted  alone 
and  took  secu- 
rities in  their 
own  names, 
omitting  the 
name  of  the 
dissentient 
trustee.    Held, 
that  the  Plain- 
tiff, who  was 
interested  in 
the  trust  pro- 
perty, was 
entitled  to  a 
Receiver. 


SWALE  V.  SWALE. 

npHE  testator,  who  died  in  1851,  devised  and  be- 
queathed  his  real  and  personal  estate  to  his  son 
Joseph  Swale,  Henry  Anderson  and  Richard  Holden, 
on  certain  trusts  for  his  two  sons,  viz.,  the  Plaintiff 
Thomas  Swale,  and  the  Defendant  Joseph  Swale,  and 
their  children.     He  appointed  the  trustees  his  executors. 

The  Plaintiff,  by  the  present  bill,  complained,  that 
Joseph  Swale  and  Henry  Anderson  had  acted  in  the 
trusts  without  communication  with  Holden,  the  other 
trustee,  and  that  they  had  excluded  him  in  the  admi- 
nistration of  the  estate,  and  taken  securities  in  their  own 
names  alone.  The  extent  to  which  they  had  thus  acted 
is  stated  in  the  judgment  of  the  Court. 


The  bill  prayed  for  the  administration  of  the  estate, 
for  the  appointment  of  new  trustees  in  the  place  of 
Joseph  Swale  and  Anderson,  and  for  a  Receiver. 


A  motion  was  now  made  for  a  Receiver. 


Mr. 
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Mr.  R.  Palmer  and  Mr.  Osborne,  in  support  of  the 
motion. 

Mr.  Lloyd  and  C.  C,  Barber,  contrh. 
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The  Master  of  the  Rolls. 

I  think  the  Plaintiff  is  entitled  to  a  Receiver. 

What  has  taken  place  is  thus  described  in  the 
answer : — Joseph  Swale  and  Henry  Anderson  ask  Mr. 
Holden  to  concur  with  them  in  making  certain  invest- 
ments of  the  trust  property.  Mr.  Holden,  disagreeing 
with  them,  refused  to  concur.  Thereupon,  they  con- 
tinued to  act  in  the  trusts,  without  conferring  with 
or  consulting  him.  It  appears  also,  that  they  have 
actually  advanced  money  on  certain  securities,  omitting 
the  name  of  Mr.  Holden,  and  that  in  one  case,  they 
have  taken  a  security  in  the  name  of  one  only.  This 
Court  cannot  approve  of  one  trustee  investing  trust 
money  in  his  own  name  exclusively  of  the  others. 

It  is  suggested,  that  one  executor  may  act  without 
the  concurrence  of  the  others ;  but  it  is  impossible  to 
say  that  this  can  be  treated  as  an  executorship  account. 
The  testator  died  four  years  and  a  half  ago,  and  this 
transaction  seems  to  have  taken  place,  not  in  their 
character  of  executors,  but  in  their  character  of  trus- 
tees. I  think  that  the  Plaintiff,  who  is  interested  in 
the  property,  is  not  to  be  excluded  in  this  manner. 


The  answer  of  the  two  trustees  is  this : — they  say, 
that  if  Mr.  Holden  will  concur  with  them,  they  will  be 
exceedingly  happy  to  go  on  and  act  together,  but  that  if 
he  differ  from  them,  then  that  they  must  act  for  them- 
selves. 
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Swale 

V. 

Swale. 


selves.  Considering  the  manner  in  which  this  Court 
deals  with  trustees,  whenever  a  breach  of  trust  is  com- 
mittedy  and  the  way  in  which  Holden  might  be  involved 
in  one,  it  seems  not  unreasonable  that  he  should  insist 
on  his  view  of  the  case  being  adopted,  or,  at  least,  that 
the  view  of  the  other  two  trustees  should  not  control 
bis.  The  testator  intended  to  have  the  assistance  and 
discretion  of  three  trustees,  but  here,  as  it  sometimes 
happens,  they  do  not  act  amicably  together,  their  united 
assistance  and  discretion  cannot  be  obtained,  and  the 
majority  act  alone  in  the  administration  of  the  trust 
In  that  state  of  things,  the  Plaintiff  is  entitled  to  have 
the  Receiver  appointed. 

A  necessity  is  shewn  for  some  interposition  to  protect 
this  property,  not  merely  for  the  sake  of  the  two  tenants 
for  life,  but  for  the  interest  of  the  persons  who  may 
hereafter  beconie  entitled,  who  are  not  sui  juris,  and  are 
a  class  at  present  unascertained. 
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SPARKES  V.  RESTAL.  j„„^  26,  27. 

npHlS  case  came  on  for  further  consideration,  the  A  testator  died 

question  being,  whether  an  executor  was  to  be  ofhisasiete 
charged  with  100/.,  which  had  been  lost  under  the  cir-  conaistedofa 

,  promissory 

cumstances  stated  in  the  judgment.  note  for  100/. 

of  five  per- 
sons.    AU  in- 
Mr.  JR.  Palmer  and  Mr.  G.  Hastings^  for  the  Plaintiff,  terest  on  it  was 

paid  down  to 
1837,  but  by 

Mr.  Lloyd,  Mr.  Bevir,  Mr.  C.  Hall  and  Mr.  W.  H.  whom  did  not 

Clarke,  for  the  Defendant.  iSSTTtbe  e'xe- 

cutor  took  the 

The  Master  of  the  Rolls  reserved  judgment.  the^five  for  ttie 

100/.,  and  in- 

terest  was  paid 

until  1842. 
Subsequently 

The  Master  of  the  Rolls.  5^*^'°«  7" 

''  done,  and  the 

debt  became 
The  principal  question  is,  whether  the  executor  is  to  barred  by  the 

be  surcharged  with  a  sum  of  100/.     The  circumstances  f^V"^'  t^^^^' 
under  which  the  question  arose  are  these  : — A  note  of  the  second 
hand,  dated  in  May,  1823,  had  been  given  by  five  per-  "algn^to  Sy-" 
sons  to  the  testator  «7bAn  RestaU     It  is  not  produced,  mentofthe 

but  I  presume  that  it  was  an  ordinary  promissory  note,  executor  was 

charged  with 
.        .  the  100/. 

The  testator  died  m  1829,  and  what  took  place  re- 
specting it  does  not  appear,  except  from  some  entries  in 
a  book  kept  by  the  executor.  AU  the  interest  on  this 
note  was  paid,  and  Thomas  Blanch,  who  was  one  of  the 
five  payors,  gave  Thomas  Restal,  the  executor,  another 
note  for  100/.,  dated  the  22nd  of  May,  1837.  The  in- 
terest was  paid  on  this  note  down  to  May,  1841,  the 
last  payment  having   been   made  in  January,  1842. 

Nothing 
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Nothing  was  done  on  it  subsequently^  time  was  allowed 
to  elapse,  by  which  it  was  brought  within  the  operation 
of  the  Statute  of  Limitations. 

Under  these  circumstances,  I  must  assume  that  the 
first  note  of  hand  could  have  been  enforced  against  the 
five  persons,  for  without  that,  it  would  be  impossible  to 
account  for  the  payment  of  interest  and  the  giving  a 
fresh  note.  In  what  way  am  I  to  treat  the  acceptance 
of  the  second  note  ?  I  think  it  was  equivalent  to  pay- 
ment. The  executor  gave  up  the  old  debt,  which 
became  clearly  discharged  and  abandoned,  and  no 
action  at  law  could  have  been  brought  on  the  old 
note.  1  must  treat  this  as  a  new  security  given  in 
payment  of  the  old  debt.  The  executor  must  therefore 
be  charged,  and  the  balance  against  him  must  be  in- 
creased by  100/. 


Jtdy  8. 

The  whole  of 
a  life  interest 
in  a  fund  be- 
longing to  a 
feme  covert 
was  given  (un- 
der the  circum- 
stances) to  her, 
in  exclusion  of 
all  right  of  the 
assignee  in 
insolvency  of 
the  husband, 
though  the 
husband  and 
wife  were  liv- 
ing together. 


KOEBER  V.  STURGIS. 

A  SUM  of  1,000/.,  London  and  North-Western  Rail- 
"^^  way  stock,  was  transferred  into  the  names  of 
three  trustees,  and  under  an  indenture  of  the  r2th  of 
July,  1852,  it  was  to  be  held  by  them,  in  trust  to  pay 
the  dividends  and  annual  proceeds  unto  Emma  Overton 
**  during  her  life,  for  her  absolute  use  and  benefit," 
with  remainder  for  Sir  Sector  Gheig  absolutely.  In 
September^  1852,  Emma  Overton  married  Jo$e  Alvarez 
Santullano,  a  Spaniard,  and  there  were  two  children  of 
the  marriage.  In  October,  1854,  Santullano  took  the 
benefit  of  the  Insolvent  Debtors'  Act.  The  Plaintiff, 
who  was  his  assignee,  filed  this  bill  against  Santullano, 
his  wife  and  the  three  trustees,  to  recover  the  dividends 

since 
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since  the  insolvency^  or  such  pait  as  the  Court  should 
think  fit. 

In  opposition  to  this  claim  of  the  Plaintiff,  Mrs.  San- 
tullano  made  an  affiidavit,  stating,  that  no  settlement 
had  been  made  on  her  marriage,  and  that  her  husband 
had  then  received  250/.  of  her  money.  Her  aflSdavit 
proceeded  as  follows: — 

"  That,  in  consequence  of  the  cruelty  of  the  said  Jose 
Alvarez  SantuUano,  a  separation  took  place  between 
us,  and  a  deed  of  separation  was  executed  on  the  lUh 
day  of  August^  1865,  and  for  about  two  months  afler 
such  separation  I  lived  separate  from  him,  but  at  his 
urgent  request,  and  on  his  faithful  promises  of  amend- 
ment, I  returned  to  live  and  am  still  living  with  him. 

*^  That,  since  I  returned  to  him,  he  has  behaved  more 
cruelly  than  before,  frequently  kicking  and  beating  me, 
and  leaving  me  with  the  two  children  for  days  together 
without  food  or  money,  and  I  have  been  obliged  to 
borrow  small  sums  to  enable  me  to  obtain  food  for  my- 
self and  children. 
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*'  That  the  said  Jose  Alvarez  Santullano  has  fre- 
quently threatened  me  that  he  would  go  again  to  Spain 
and  leave  me  and  the  children  here.  That  I  and  the 
children  are  wholly  dependent  on  him,  except  to  the 
extent  of  my  rights  under  the  settlement  [of  the  12th  of 
July,  1852]. 

"That,  on  Monday  the  19th  day  of  May  instant,  the 
said  Jose  Alvarez  Santullano  again  beat  and  kicked  me 
in  a  most  cruel  manner,  and  turned  me  out  of  the  house 
at  about  six  o'clock  in  the  evening,  and  that  in  conse- 
quence thereof,  the  next  door  neighbour  allowed  me  to 

VOL.  XXII.  Q  Q  sleep 
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sleep  in  her  bouse  during  the  night ;  and  this  20th  day 
of  May  instant,  the  said  Jo&i  Alvarez  SantuUano  has 
removed  nearly  all  the  furniture  in  the  house,  and  taken 
it  away." 


Mr.  Amphlett,  for  the  PlaintiiF.  The  life  interest  of 
Mrs.  Santullano  vested  in  her  husband  on  her  marriage, 
and  passed  under  his  insolvency  to  his  assignee.  Some 
portion  at  least  belongs  to  the  Plaintiff,  for  the  Court 
never  deprives  a  husband  of  the  whole  income  of  his 
wife's  property,  unless  there  has  been  a  desertion.  Here, 
on  the  contrary,  the  husband  and  wife  are  now  living 
together.  The  alleged  ill  usage  was  subsequent  to  the 
insolvency,  and  cannot  affect  the  Plaintiff's  rights,  for 
if  it  were  otherwise,  it  would,  in  such  a  case  as  this,  be 
holding  out  a  premium  to  a  husband  to  beat  his  wife  in 
order  to  obtain  the  whole  income  from  the  creditors, 
nominally  for  his  wife,  but  in  reality  for  his  own  benefit 
while  they  were  living  together. 

Mr.  Hothouse,  for  the  trustees. 

Mr.  Osborne,  for  Mr.  Sturgis, 

Mr.  Lloyd  and  Mr.  Surrage,  for  the  insolvent  and  his 
wife. 


Vaughan  v.  Buck  {a)  \  Bagshaw  v.  Winter  (Jb);  Ex 
parte  Pugh  (c) ;  Napier  v.  Napier  (rf) ;  Bunkley  v. 
I)unkley{e);  Scott  v.  Spashett{f);  Gardner  v.  Jtfar- 
shall  {g) ;     Francis   v.   Brooking  (A) ;     Re   Cutler  (i) ; 

Marshall 


(fl)  1  Simons,  N,  5.  284. 

(b)  5  DeG.Sr  Sm,  466. 

(c)  1  Drew.  202. 

(d)  1  Dm.  4-  War.  407. 

(e)  2  De  G.,  M.  ^  G.  390. 


(/)  3  Mac.  4-  Gor.  699. 
(f)  \4  Simons,  575. 
(A)  19  Heav.  347. 
(i)  14  Beav.  220. 
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Marshall  v.  Fowler  (a),  were  cited.     But  see  Tidd  v.        1856. 
Lister  (6). 


The  Master  of  the  Rolls. 

I  do  not  think  that  a  guinea  a  week  is  too  much  for 
the  wife.  She  shall  have  the  whole^  and  the  bill  must 
be  dismissed  with  costs. 

(a)  16  Beav.  249. 

(b)  10  Hare,  140,  and  3  De  G.,  M.  4  G.  857. 


SEAMAN  V.  WOOD.  j^^^  ^^ 

npHE  testatrix  gave  the  residue  of  her  moneys  and  Where  there  is 
estate,  when  got  in  and  invested,  upon  trust  for  *|^  ^^^  ^^ 
her  son  Edward  Seaman  for  life  (subject,  nevertheless,  the  objects  of 
to  the   proviso  thereinafter  contained),   and   after  his  remote  and 
death,  upon  trust  "  to  pay  or  transfer"  such  residue  as  ■®"'®  "®'»  ®^" 

,  •       I  •    1  ^^^  cannot  be 

follows  : — **  unto,  between  or  amongst  such  child  or  given  to  the 
children  of  my  said  son,  as  being  a  son  or  sons  shall     t^If*J**'th 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  former,  but  the 
or  daughters  shall  attain  that  age  or  be  married  (which-  yoij.^  ^' 
ever  shall  first  happen),  and  also  such  child  or  children      The  produce 
of  any  son  of  Edward  Seaman  who  shall  die  under  the  personal  estate 
age  of  twenty-one  years,  as  beine  a  male  or  males  shall  ^asbequeath- 

°    .  J  J         y  o  .     ed  upon  trust 

attain  that  age,  or  being  a  female  or  females  shall  attain  for  A.  for  life, 
that  age  or  be  married  (whichever  shall  first  happen),  ^"^^^  upon  * 
and  if  more  than  one,  to  be  divided  between  or  among  trust  <'to  pay 

,  or  transfer"  it 

them  unto  such  chil- 
dren  of  ^.  as 
should  attain  the  age  of  twenty-one  years,  and  also  such  children  of  any  son  of  A,  who 
should  die  under  twenty-one,  as  should  attain  that  age,  equally,  but  the  children  of 
any  deceased  son,  collectively,  to  take  their  parent's  share  equally,  with  certain  gifts 
over.  Held,  that  the  whole  of  the  limitations  subsequent  to  the  life  estate  were  void 
for  remoteness. 

qq2 
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them  in  equal  shares  and  proportions,  as  between 
brothers  and  sisters^  but  so  that  the  child  or  children, 
collectively,  of  any  deceased  son  of  my  said  son  shall 
take  only  the  share  which  such  son  would  have  taken 
if  living,  and  if  more  than  one,  in  equal  shares  and  pro- 
portions. 


There  was  then  a  gift  over  to  other  persons,  **  in  case 
there  should  be  no  child  or  other  issue  of  her  son  who 
should  take  a  vested  interest  under  the  trusts  aforesaid.** 
The  will  also  contained  a  proviso,  ^'  that  in  case  her  son 
should  become  bankrupt,  the  trustees  should  thence- 
forth, during  his  life,  apply  the  income  for  the  benefit  of 
his  children  ;  and  in  case  and  while  there  should  be  no 
such  child,  then  the  trustees  were  to  accumulate  the  in- 
come until  the  death  of  the  son."  The  will  then  con- 
tained powers  for  maintenance  and  education  (after  the 
determination  of  the  life  estate  of  the  son)  of  any  chil- 
dren being  presumptively  entitled  to  any  shares  in  her 
residuary  estate. 

The  Plaintiff  Edward  Seaman  was  the  heir  at  law 
and  sole  next  of  kin  of  the  testatrix ;  he  had  no  chil* 
dren  or  issue.  The  Defendants  were  the  trustees  and 
executors  of  the  will. 


This  bill  insisted,  that,  according  to  the  true  con* 
struction  of  the  will,  the  class  of  persons,  consisting  of 
children  and  grandchildren,  to  whom  the  testatrix's  re- 
siduary estate  was  expressed  to  be  given  upon  the 
Plaintiff's  death,  included  persons  who  could  not  take, 
by  reason  of  the  rule  against  perpetuities ;  and  that, 
therefore,  the  trust  for  such  class,  and  the  gift  over  in 
case  there  should  be  no  child  or  other  issue  to  take  a 
vested  interest,  under  such  trust,  were  respectively  void 
for  remoteness,  and  that  the  testatrix's  residuary  estate, 

after 
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after  the  PlaiDtiflTs  death,  was,  therefore,  undisposed 
of  and  belonged  to  him  as  heir  at  law  and  sole  next  of 
kin. 

Mr.  22.  Palmer  and  Mr.  H.  W.  Cole,  for  the  Plain- 
tiff, relied  on  Gooch  v.  Gooch  (a),  and  the  cases  and 
authorities  there  cited. 

Mr.  FoUett  and  Mr.  Amphlett,  argued  that  the  clause 
in  question  did  not  fall  within  the  rule  against  perpe- 
tuities, and  that  Gooch  v.  Gooch;  Leake  v.  Robinson (b); 
Bull  ▼.  Pritchard  {c) ;  Gee  v.  Audley  (d),  and  that 
class  of  cases  did  not  apply,  for  in  all  those  cases  the 
gift  was  so  mixed  up,  that  it  could  not  be  divided,  and 
the  valid  portion  separated  from  the  invalid  ;  but  that  in 
the  present  it  might  be,  for  the  gift  to  the  children  was 
perfectly  good,  and  the  gift  to  the  grandchildren  was  sub- 
stitutional, besides  the  children  took  equally,  and,  there- 
fore, the  separate  share  of  each  child  who  attained 
twenty-one  was  not  rendered  void  by  anything  that 
occurred  to  a  separate  share  which  might  render  it  in- 
valid. They  relied  on  the  clause  for  maintenance  and 
education  as  sufficiently  indicating  the  testatrix's  inten- 
tion as  to  the  vesting  of  the  shares,  and  argued  that,  at 
all  events,  the  decision  of  the  Court  ought  to  be  deferred 
until  the  time  arrived  for  a  distribution  of  the  fund,  and 
for  a  declaration  of  the  rights  of  the  parties.  They  re- 
ferred to  a  precedent  in  Jarmans  Bythewood,  by  Suseet 
and  Bissett  (e),  precisely  similar  to  the  clause  in  the  tes- 
tatrix's will. 


Mr.  Roupell  and  Mr.  W.  D.  Lewis,  for  the  parties 

interested 


(a)  3  De  G.,  M.  ^  G.  366, 
and  14  Beav.  580. 
(6)  2  Meriv.  363. 
(e)  1  JRffSff.  213. 


(d)  2  Ves.jun,  365,  n.;  S.  C 
1  Cox,  324  as  Jee  v.  Audley. 
(c)  Vol.  XI.  3rd  ed.  p.  549. 
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interested  under  the  gift  over,  contended  that  the  re- 
siduary gift  was  not  void  for  remoteness.  That  where  a 
fund  was  given  amongst  several  objects,  some  of  whom 
might  not  be  able  to  take,  and  the  excess  could  be 
ascertained,  the  objects  who  might  become  capable  of 
taking  could,  as  in  the  present  case,  take  their  shares. 
That  if  a  fund  were  given  in  moieties  between  a  parent 
capable  of  taking,  and  his  children  at  such  an  age  as 
mad^  them  incapable  of  taking,  the  parent  who  had  at- 
tained a  vested  interest  would  be  clearly  entitled  to  his 
moiety,  whatever  might  occur  as  to  the  gift  to  his  chil- 
dren. 


GreentDood  v.  Roberts  (a)  was  also  mentioned. 
Mr.  Palmer  was  not  called  upon  to  reply. 


The  Master  of  the  Rolls. 

My  opinion  is  that  this  gift  is  void  for  remoteness.  I 
concur  in  the  argument,  that  this  is  a  question  of  con- 
struction upon  the  meaning  of  the  words  of  the  gift.  But 
the  way  I  look  at  it  is  this : — If  a  man  gives  an  estate, 
or  a  sum  of  money,  to  all  the  children  of  A.  and  all  the 
grandchildren  of  JS.,  to  be  divided  among  them  in  equal 
shares  and  proportions,  and  both  A.  and  B,  survive  the 
testator,  I  have  very  little  doubt  that  such  a  gift  would 
be  void  for  remoteness,  for  the  class,  which  consists  of 
the  children  of  ^.  and  the  grandchildren  of  J3.  cannot 
be  ascertained  until  the  grandchildren  of  JS.  are  ascer- 
tained, and  that  will  be  at  a  period  too  remote.  Would 
the  case  be  varied  if  the  children  were  to  take  one-half 
of  what  the  grandchildren  were  to  take  ?  Would  that 
vary  the  construction  of  the  gift  ? 

In 

(a)  15  Beav,  92. 
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In  my  opinion^  the  class  here  to  take  consists  of  the 
children  who  attain  twenty-one,  and  a  limited  class  of 
the  grandchildren,  namely,  those  who  attain  twenty-one, 
but  are  children  of  children  who  have  died  under  twenty- 
one.  Therefore,  the  class  to  be  ascertained  consists  of 
the  Plaintiff's  own  children  and  the  grandchildren  who 
attain  twenty-one  born  of  deceased  infant  parents. 
There  is  a  direction  afterwards  as  to  what  shares  they 
are  to  take :  the  children  are  to  take  equal  shares  and 
the  grandchildren  collectively  are  to  take  the  shares 
which  their  parents  would  have  taken,  if  they  had  lived. 
This  class  will  not,  necessarily,  be  determined  within 
the  period  allowed  by  the  rule  against  perpetuities. 
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I  think  that  this  is  a  gift  to  a  class  which  is  too  re- 
mote, and  that  the  principle  of  Leake  v.  Robinson  ap- 
plies. 


Extract  from  Decre£. 

"  Declare  the  class  of  persons  consisting  of  children  and  grand- 
children of  the  Plaintifi)  to  wliom  the  testatrix's  residuary  estate  is 
expressed  to  be  given  upon  the  Plaintiff's  death,  includes  persons  who 
cannot  take,  by  reason  of  the  rule  against  perpetuities,  and  that  the 
trusts  for  such  class,  and  also  the  gift  over,  in  case  there  shall  be  no 
child  or  other  issue  to  take  a  vested  interest  under  such  trust,  are 
respectively  void  for  remoteness ;  and  that  the  whole  of  the  testatrix's 
residuary  real  and  personal  estate,  afler  the  PlaintifTs  death,  is  there- 
fore undisposed  of  by  the  said  will,  and  belongs  to  the  Plaintiff  as  the 
heir  at  law  and  sole  next  of  kin  of  the  testatrix.  This  declaration  to 
be  without  prejudice  to  the  trusts  declared  for  the  benefit  of  the  Plain- 
tiff's children,  during  the  life  of  the  Plaintiff,  in  the  events  in  the  will 
in  that  behalf  mentioned,  or  in  any  of  those  events,"  &c. 
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MORELAND  v.  RICHARDSON. 

July  10,  14. 

Persons  had  TN  1757  and  1766,  tbe  Rev.  George  Whitfield,  being 
famiWffraves  desirous   of    establishing    chapels,   with    suitable 

in  perpetuity  burial  grounds  adjoining,  obtained  leases  of  a  piece  of 

burying  ground  in  Tottenham  Court  Road,  wbereon  be  erected  a 

ground,  which  chapel,  partly  by  subscription  and  partly  out  of  his  own 

dosed  by  order  moneys;  the  remainder  of  the  ground  was  appropriated 

winciLTheie  ^  ^^^  purposes  of  a  burial  ground. 

was  no  formal 

cuted,  but  Afler  the  expiration  of  the  last  lease,  the  inheritance 

their  title  was    of  the  property  was,  in  June,  1831,  purchased  and  con- 
denced  by  a      veyed  to  the  trustees  of  the  chapel,  and  it  was,  in  the 

purchL^'  ^^^  ^*™®  y^^"*'  mortgaged  to  Mr.  Tudor  to  secure  6,000Z. 
money  stating  advanced  by  him. 

the  purchase. 
Held,  that 

they  were  en-        The  trustees  and  managers,  on  the  30th  of  June, 

titled  to  an  in-    ,-,^,  ,  ,         .  ,  it  i     j    •       i 

junction  to  re-   io31,  caused  an  advertisement  to  be  publisned  m  tbe 
strain  the  trus-  a  Times"  newspaper,  stating  as  follows  :— "  Tottenham 

tees  from  re-  i     r     »  o 

moving  or  in-  Court  Chapel  and  Burial  Ground.   The  above  premises 

"gravfs  or*  being  now  purchased  in  perpetuity,  and  placed  in  the 

gravestones,  hands  of  trustees,  those  persons  who  held  family  graves 

also,  that  the  under  the  late  lease,  and  wish  to  purchase  them,  are 

relief  must  requested  to  apply  to  Mr.  Nodes  [the  clerk  and  sexton], 

to  the  spot  who  will  give  them  every  necessary  information." 

purchased  by 
the  Plaintiffs, 

and  that  the         The  five  Plaintiffs  respectively,  and  several  other  per- 
trustees  to  the   ®^'^^  possessed  of  private  or  family  graves  or  vaults  in 
remainder  was  the  burial  ground,  thereupon  purchased  graves  in  per- 
petuity. 

They  protected  these  graves  or  vaults  by  headstones 

and 
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and  footstoneSy  or  by  brick  work  covered  in  with  large        1856. 
stone  slabs  or  tombstones,  or  monuments.  ^^/^ 

MoRELAND 
V. 

No  grants  appeared  to  have  been  ever  executed  of  RicHARDsoif. 
this  right  of  burial,  but  the  contracts  were  evidenced  by 
receipts  given  to  the  purchaser,  the  earliest  of  which 
was  dated  in  1833.     It  was  in  the  following  form  : — 

''Feb.  4,  1833. 
''  Received  of  Messrs.  John  Curtis  and  Henry  Hanks^ 
ten  pounds  ten  shillings  for  a  family  grave  in  the  burial 
ground  of  Tottenham  Court  Chapel,  which  grave  is  now 
sold  in  perpetuity^  and  is  situated  in  the  ground  on  the 
south  side  of  the  chapel  near  the  entrance  gate. 

**  For  the  trustees, 

^*  Olioer  Nodes, 
"  £10 :  10*.  Od.  "  Clerk  and  sexton." 

The  burial  ground  having  become  filled,  was  closed 
for  the  purposes  of  burials,  by  an  order  of  the  Queen  in 
council,  pursuant  to  the  provisions  of  the  15  &  16  Vict. 
c.  86, 16  &  17  Vict.  c.  134,  and  18  &  19  Vict.  c.  128. 

In  Mayy  1856,  Messrs.  Harmer,  builders,  by  the 
direction  of  the  Defendants  Laimbeer,  Hone  and  Dunn 
(acting,  as  the  Court  held,  as  trustees  or  managers) 
commenced  levelling  the  ground  of  the  churchyard. 
In  doing  so,  they  pulled  down  and  removed  the  tombs, 
tombstones,  &c.  of  the  private  or  family  graves  or 
vaults  purchased  by  the  Plaintiffs  and  others,  and  they 
employed  the  stones  in  paving  the  court-yard  surround- 
ing the  chapel,  which,  for  that  purpose,  they  cut  and 
defaced. 

It  was  also  alleged,  that  the  Defendants  intended  to 
convert  the  churchyard  to  otiier  purposes. 

Under 
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1866.  Under  these  circumstancesy  the  five  Plaintiffs  filed  the 

^^^^^^^      present  bill  against  Mr.  Richardson  (the  minister  of  the 
^  chapel),  the  Messrs.  Harmer  (the  builders),  and  against 

RicHARDsoir.  Lainbeer,  Hone  and  Dunn,  praying  an  injunction  in  the 
following  terms,  viz. : — to  restrain  the  Defendants,  &c. 
**  from  removing,  destroying,  defacing,  cutting,  breaking, 
or  otherwise  injuring  or  intermeddling  with  the  private 
or  family  graves  or  vaults  of  or  belonging  to  the  Plain- 
tiffs, or  of  or  belonging  to  such  other  persons  as  shall 
contribute  to  the  expense  of  this  suit,  and  being  in  the 
burial  ground  adjoining  to  the  chapel  in  Totienham 
Court  Road  aforesaid,  or  the  tombstones,  inscription 
stone,  monuments,  headstones,  footstones,  or  fences  now 
or  lately  upon  or  around  the  private  or  family  graves  or 
vaults  respectively,  and  from  destroying,  obliterating  or 
defacing  the  inscription  thereon,  and  from  using  or 
applying  the  tombstones,  inscription  stones,  monuments, 
headstones,  footstones  or  fences  to  any  other  purpose, 
or  on  any  other  spot  or  place,  than  as  they  were  used  or 
applied,  upon  or  over  the  private  or  family  graves  or 
vaults,  to  which  the  same  respectively  belong,  and  from 
continuing  to  use  or  applying  the  same  as  for  pavement 
stones,  or  for  any  other  purpose  whatever,  than  as 
covering,  or  protections,  or  records  of  the  graves  or 
vaults,  and  from  letting,  using  or  applying  the  said 
burial  ground  for  building  purposes,  or  any  other  pur- 
poses of  profit,  or  otherwise  than  to  protect  and  keep 
the  same  as  a  burial  ground,  subject  to  the  provisions 
of  the  Acts  of  Parliament." 

It  appeared  from  the  affidavits,  that  Tudor,  the  mort- 
gagee, had  been  paid  off*,  and  his  mortgage  been  trans- 
ferred to  the  Defendants,  Lainbeer,  Hone  and  Dunn, 
who,  on  this  motion,  claimed  to  be  mortgagees  by  a  title 
paramount  to  that  of  the  Plaintiffs.  But  the  Plaintiffs 
alleged,  that  Tudor  had  been  paid  off  by  an  arrange- 
ment. 
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menty  by  which  he  had  consented  to  accept  3,000Z.  in  1856. 
full  of  all  demands,  and  that  this  sum  had  been  raised  ^^^/^^^ 
by  subscription ;  that,  consequently,  Lainbeer,  Hone  and  ^^ 

Dunn  were  merely  trustees  of  the  chapel,  and  the  Coui-t,  Richardson. 
on  the  affidavits,  came  to  the  conclusion,  that,  for  the 
purpose  of  this  interlocutory  application,  they  were  to 
be  treated  as  trustees. 

A  motion  was  made  for  an  injunction. 

Mr.  22.  Palmer  and  Mr.  Greene^  in  support  of  the 
motion.  Tlie  receipts  shew  that  the  Plaintiffs  have  pur- 
chased family  graves  in  perpetuity,  they  have  paid  the 
consideration,  and  have  erected  tombs  and  incurred  ex- 
penses on  the  faith  of  the  contract  Therefore,  though 
there  has  been  no  legal  grant  of  the  easement,  still  the 
Court  will  protect  the  Plaintiffs'  equitable  rights,  as  was 
done  in  The  Duke  of  Devonshire  v.  Eglin  (a).  Even  at 
law,  a  party  can  maintain  an  action  for  removing  or  de- 
facing a  tombstone ;  and  it  has  been  held,  that,  though 
the  freehold  of  the  churchyard  is  in  the  parson,  trespass 
lies,  for  the  executor,  of  a  tombstone  against  a  person 
who  wrongfully  removes  it  from  the  churchyard  and 
erases  the  inscription;  Spooner  ▼•  Brewster (b).  The 
Defendants  are  not  mortgagees,  but  mere  trustees. 
Even  if  they  were  mortgagees,  they  could  not  alter  the 
nature  of  the  property,  Hughes  ▼•  Williams  {c\  where 
it  was  held,  that  a  mortgagee  was  not  justified  in  open- 
ing a  slate  quarry. 

Mr.  Follett  and  Mr.  W.  R  Ellis,  contrL  Ist.  The 
Plaintiffs  have  purchased,  in  perpetuity,  the  mere  graves 
or  right  of  burial,  but  not  the  right  of  preventing  any 

alteration 

(a)  14  Beav,  530.  (6)  3  Bing.  136. 

(c)  12  Ves,  493. 
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1866.       alteration  beiog  made  in  the  surface  of  land  not  incon^ 
^'^^'"'^      sistent  with  the  easement  purchased.     2nd.  The  De- 
^^  fendants  are  mortgagees  under  a  title  paramoant  to  that 

RicBARDsoH.  Qf  the  Plaintiffs,  for  the  mortgage  is  prior  in  date  to 
that  of  the  receipts,  and  whatever  rights  the  Plaintiflb 
have,  they  are  on  the  equity  of  redemption,  and  they 
can  only  maintain  them  by  redeeming  the  Defendants. 
3rd.  The  thing  complained  of  is  complete,  and  a  man- 
datory injunction  cannot  be  granted ;  Deere  ▼.  Omesi(ja). 
4th.  There  is  a  misjoinder  of  Plaintiffs,  for  their  rights 
are  separate  and  independent,  they  do  not  sue  on  be- 
half of  all  the  persons  having  similiar  rights,  and  can 
only  have  relief  in  respect  of  their  individual  interests. 
Lastly.  The  churchyard  being  closed,  it  is  to  the  in- 
terest of  every  one  that  it  should  be  levelled,  and  not 
left  waste  and  in  disorder,  so  as  to  become  a  nuisance 
to  the  neighbourhood. 

Mr.  J2.  Palmer,  in  reply,  referred  to  Tulk  v.  Mox^ 
hay  (i). 


Jii/y  14*  The  Master  of  the  Rolls. 

This  is  a  motion  by  five  persons,  who  have  separately 
purchased  the  right  of  burial  in  family  vaults  at  the 
chapel  in  Tottenham  Court  Road,  to  prevent  certain  per- 
sons, who  claim  to  be  the  sole  assignees  of  a  mortgage 
of  the  chapel  and  burial  ground,  from  doing  certain 
acts  towards  defacing  and  destroying  the  graves  and 
the  gravestones  in  the  burial  ground  itself.  The  notice 
of  motion  is  in  the  terms  of  the  first  paragraph  of  the 
prayer  of  the  bill. 

It 

(a)  1  MyL  b;  Cr,  516.      (6)  11  Beav.  571,  and  2  PhUUph  774. 
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It  is  obvioQS  that  this  extends  far  beyond  the  mere  1866. 
graves  and  vaults  of  the  Plaintiffs.  It  is  not  a  bill  by  ^^n-^^' 
the  Plaintiffs  '^on  behalf  of  themselves  and  all  other  per-  Foreland 
sons  who  are  similarly  situated/'  but  it  is  confined  to  Rtcbardsoit. 
their  own  case,  so  far  as  they  are  purchasers  of  a  right 
of  burial  in  a  family  vaults  and  does  not  extend  to 
those  parts  of  the  ground  in  which  the  Plaintiffs  are 
not  interested.  They  do  not  pretend,  in  terms,  to 
have  bought  a  right  to  have  the  rest  of  the  ground 
preserved  as  a  burial  ground,  or  that  those  other 
parts  should  not  be  converted  to  other  purposes.  On 
this  part  of  the  case,  therefore,  I  offered  a  trial  at  law 
to  the  Plaintiffs,  to  determine  whether,  wholly  inde«> 
pendent  of  any  question  of  legal  estate,  there  might 
not  be,  in  a  private  burial  ground  attached  to  a  private 
chapel,  as  distinguished  from  a  parochial  burial  ground, 
a  right  to  have  the  burial  ground  preserved  unmolested 
and  unaltered  from  its  original  purpose,  except  so  far 
as  it  might  have  been  altered  by  any  Statute.  This  was 
declined,  and  it  is  admitted  (and  I  have  no  doubt  most 
correctly)  that  the  rights  of  the  Plaintiffs  depend  upon 
and  are  confined  to  their  equitable  title  under  the  pur- 
chases made  by  them. 

I  shall,  in  considering  this  question,  in  the  first  in- 
stance consider,  how  it  stands  independently  of  any 
Statute,  and  then  consider,  how  far  it  may  be  affected 
by  the  Statute  of  the  15th  and  16th  of  the  Queen, 
chapter  85. 

The  rights  of  the  Plaintiffs  depend  upon  purchases 
made  by  them  respectively,  as  shewn  by  a  receipt  in 
writing  for  the  purchase-money,  specifying  the  purposes 
for  which  the  sales  were  made,  and  by  subsequent 
occupation;  this  is  the  only  evidence  of  the  purchase. 

The 
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1866.  The  receipts  relating  to  the  sales  to  the  Plaintiffs  differ 
but  little  in  terms,  and  that,  which  is  set  out  in  the  bill, 
is  a  very  fair  specimen  of  them. 


MoRELAND 

O. 

RiCHARDSOH. 


This  receipt,  therefore,  as  it  does  not  include,  excludes 
the  right  to  prevent  the  trustees  from  devoting  the  rest 
of  the  burial  ground  to  any  other  purposes.  It  confines 
the  sale  to  a  right  of  burial  in  a  family  grave,  in  a  spe- 
cified spot  on  the  ground.  As  long  as  this  is  preserved 
(so  far  as  this  document  is  concerned)  the  trustees  may 
do  whatever  they  like  with  the  rest  of  the  ground.  In- 
dependently of  contract,  it  is  admitted  that  they  have 
no  right,  and  the  contract  is  confined  to  this  particular 
spot,  which,  therefore,  is  the  limit  of  the  right  of  the 
Plaintiffs  against  the  trustees  of  the  chapel,  and  conse- 
quently no  relief  can  be  given,  in  the  present  state  of 
the  record,  except  so  far  as  relates  to  these  five  spots  of 
ground,  which  constitute  the  graves  or  family  vaults  so 
purchased  by  the  Plaintiffs. 

The  Defendants,  however,  contest  the  right  of  the 
Plaintiffs  even  to  this  limited  relief,  and  they  claim  to 
be  mortgagees,  by  a  paramount  title,  prior  to  the  sale  of 
the  right  of  burial,  and  they  contend,  therefore,  that 
they  can  disregard  the  sales.  On  this  point,  I  was  de- 
sirous of  reading  the  evidence.  The  Plaintiffs  admit, 
that  the  mortgage  was  made  to  Mr.  Tudor  on  the  re- 
establishment  of  the  chapel  and  the  purchase  of  the 
ground  in  1831,  two  years  prior,  I  think,  to  the  earliest 
of  these  sales,  and  many  years  prior  to  several  other 
sales.  But  the  Plaintiffs  allege,  that  Mr.  Tudor  was 
paid  off  lately,  by  an  arrangement,  by  which  he  con- 
sented to  accept  3,000/.  in  lieu  of  all  demands;  that 
this  money  was  raised  and  paid  to  him,  and  that  there* 
upon  he  assigned  his  mortgage  to  the  Defendants;  and, 
consequently,  that  the  Defendants  are  not  mortgagees, 

but 
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bat  are  holders^  by  assign ment,  of  the  mortgage  in        1866. 
trust  for  the  trustees  of  the  chapel^  and  that,  in  fact,      "^^^^""^ 
they  are  the  trustees  of  the  chapel,  if  not  actually,  at  ^  ^ 

least  in  substance  and  effect.  This  allegation  is  con-  Richaedsow. 
finned  by  evidence  of  the  public  statement  of  the 
minister  of  the  chapel,  at  a  meeting  of  the  shareholders 
and  members  of  the  congregation,  and  it  is  not  denied 
by  the  Defendants.  I  must,  therefore,  on  this  applica- 
tion, which  is  for  an  interlocutory  injunction  to  preserve 
the  right  until  the  hearing,  say,  that,  on  this  evidence, 
the  Defendants  stand  in  the  place  of,  and,  for  all  prac- 
tical purposes,  in  the  present  stage  of  the  suit  represent, 
the  trustees  of  the  chapel,  that  is  the  persons  who, 
being  the  holders  in  trust  of  this  ground,  have  con- 
tracted to  the  effect  specified  in  the  documents  above 
referred  to : — that  the  Plaintiffs  shall  have  and  be  pro- 
tected in  a  perpetual  right  of  burial  in  particular  spots 
on  this  ground.  I  think,  therefore*  that  it  is  clear,  that 
if  the  case  rested  here,  the  Plaintiffs  would  be  entitled 
to  have  an  injunction,  to  prevent  any  further  acts  being 
done,  to  destroy  or  deface  their  family  vaults  or  affect 
their  right  of  burial,  until  the  hearing  of  the  cause, 
when  the  Court  will  finally  adjudicate  upon  the  rights 
of  all  parties. 

The  Defendants,  however,  in  answer  to  this,  say, 
that  by  the  Statute  of  the  16th  and  16th  of  the  Queen, 
chapter  66,  the  right  of  burial  in  this  ground  is  put  an 
end  to,  and  that  no  further  interments  can  take  place. 
The  conclusive  answer  to  this  appears  to  me  to  be,  that, 
by  the  6th  section  of  that  Act,  the  Secretary  of  State 
for  the  Home  Department  is  empowered,  in  cases  of 
private  right,  to  permit  burials  in  family  vaults,  not- 
withstanding the  ground  has  been  discontinued  to  be 
used  for  burial  purposes  generally. 

Now 
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1856.  Now  it  is  obvious,  that  if  these  vaults  were  filled  in, 

^•^^>^^^      and  the  traces  of  them  in  the  ground  destroyed,  this 

^,  right  could  not  be  exercised,  even  if  the  Secretary  of 

RicBAiDsoM.  Slate  should  consent.     I  am  of  opinion,  therefore,  that 

the  five  Plaintiffs  are  entitled  to  have  the  family  vaults 

which  belong  to  them  preserved,  and  the  spot  in  which 

they  are  situated  kept  undefaced  and  unobliterated. 

It  is  however  alleged,  that  in  fact,  the  evil  complained 
of  is  already  completed,  and  that  this  Court  would  not 
grant  any  injunction,  however  clear  the  original  right 
might  be,  if  the  trespass  be  complete  and  perfect,  and 
Deere  v.  Guest  (a)  may  be  cited  as  an  instance.  This  is, 
in  my  opinion,  undoubtedly  true;  but  on  reading  the  evi- 
dence on  this  subject,  I  find  considerable  difficulty  in 
ascertaining  what  are  the  real  facts  relative  to  the  state 
of  these  graves,  and  as  I  am  not  bound  to  grant  any 
mandatory  injunction,  upon  the  present  occasion,  to 
compel  the  Defendants  to  reinstate  them  in  the  situation 
in  which  they  were  before,  I  think  that  the  Plaintiffs 
are  entitled  to  such  an  injunction  as  will  preserve  their 
property,  in  its  present  actual  state,  until  the  hearing  of 
the  cause. 

I  shall  therefore  grant  an  injunction  to  restrain  the 
Defendants,  their  workmen,  servants  and  agents,  from  in- 
juring, defacing  and  obliterating  the  graves  in  the  burial 
ground  of  the  Plaintiffs  or  any  of  them,  and  from  re- 
moving any  of  the  gravestones  belonging  to  or  forming 
part  thereof.  The  wording  of  the  order  may  be  put  in  any 
form  necessary  to  preserve  them  in  their  present  state. 
This  order  will  not,  however,  in  the  slightest  degree, 
prevent  the  Defendants  from  making  such  use  of  the 
rest  of  the  burial  ground  as  they  may  be  advised  to  be 

fit 

(a)  I  %/.  ^  Craig,  51fJ. 
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fit  and  proper,  with  regard  to  the  existing  circumstances        1856. 
of  the  case.    The  rights  of  the  Plaintiffs  do  not  extend       ^'^^^^ 
to  or,  in  my  opinion,  affect  this  part  of  the  ground ;  they        or^'land 
have  nothing  to  do  therewith.     It  is  admitted  that  they   Richardsoh. 
have  no  legal  right,  and  their  equitable  rights  being 
confined  to  a  right  of  burial  in  a  particular  spot,  when- 
ever the  Secretary  of  State  for  the  Home  Department 
shall  think  fit  to  give  such  leave. 

The  Master  of  the  Rolls  next  recommended  that  Mr. 
Richardson  and  Messrs.  Harmer  should  be  dismissed, 
and  proceeded  thus : — 

Then,  I  think,  it  would  also  be  very  desirable  (but 
that  is  a  matter  entirely  for  the  parties  to  consider), 
that  some  arrangement  should  be  made  between  them, 
which  would  make  it  unnecessary  to  bring  this  suit  to  a 
bearing.  As  far  as  I  can  understand,  there  has  cer- 
tainly been  no  violation  of  the  graves,  indecent  dis- 
interment, or  the  like  ;  on  the  contrary,  there  seems  to 
have  been  a  perfect  desire  to  avoid  everything  of  that 
description;  but  it  can  hardly  be  a  useful  thing,  either 
to  the  neighbourhood  or  a  respect  to  the  bodies  of  de- 
ceased persons  who  have  been  interred  there,  to  pre- 
serve this  as  a  mere  decaying  and  offensive  burial 
ground.  I  merely  throw  this  out  as  a  suggestion  from 
the  Court  for  the  parties  to  consider,  whether  some 
arrangement  cannot  be  made,  which  maybe  satisfactory 
to  all  of  them,  and  so  avoid  the  necessary  expense  of 
bringing  this  suit  to  a  final  hearing. 

At  present  I  must  grant  the  injunction  as  I  have 
stated. 

Note. — On  the  cause  coming  on  for  hearing,  the  Master  of  the 
Rolls  adhered  to  his  former  opinion.     5th  Jtiite,  1857.     See  jxm/. 

VOL.  XXII.  R  R 
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1866. 


June  27,  28. 


SHARP  V.  MILLIGAN. 


In  a  partner-  TN  the  year  1841,  Walter  MilUgan  and  Thomas 
not'for  affixed  Jowett,  who  had  previously  carried  on  business  in 

period,  one  partnership  as  manufacturers  at  Bingley^  took  Robert 
implied  autho-  MilUgan  into  partnership.     They  carried  it  on  under 

rity  to  enter  ^^e  firm  of  MilUgan,  Jowett  &  Co.  In  1841,  they  en- 
into  a  contract  ^      '  '        j 

for  a  lease  for  tered  into  a  parol  agreement  with  Sharp,  the  owner,  for 
yeara  ofpre-  ^  ^^^^^  of  a  mill  and  factory,  for  the  purposes  of  their 
miseatobeused  business.  The  terms  of  this  agreement  were  disputed, 
purpo8e8,^8o  as  ^^^  Plaintiff  alleging  that  it  was  for  twenty-one  years, 
to  bind  the        determinable  at  the  end  of  ten,  and  the  Defendants 

other  partners.  . 

Semble.  allegmg  that  it  was  for  ten  years,  extendible  to  twenty- 

Three  part- 

ners  agreed, 
by  parol,  for  a 

premisesThV  ^^  agreement  or  lease  was  then  signed,  but  the  part- 
entered  and       ners  entered  into  possession  and  carried  on  the  business 

paid  the  rent. 

A.  B.,  one  of    on  the  premises. 

the  partners, 
two  years  after- 
wards, signed        An  agreement,  dated  the  6th  of  October,  1843,  was 

a  lease'^on  be-  ^iftervvards  prepared,  purporting  to  be  made  by  Sharp 
half  of  the        of  the  one  part,  and  the  three  partners  of  the  other, 

firm.     Posses-       i        ,       m  i  ^i  x  i 

sion  was  con-  Whereby  bharp  agreed  to  execute  to  the  partners,  who 
tinued  and        agreed  to  accept,  a  lease  of  the  mill,  &c.,  with  the  ma- 

a  dissolution,  chinery,  &c.,  from  the  1st  of  Mag,  1841,  for  twenty-one 
The  Court,  un-  _ 

der  the  cir-  y^^^S 

cumstances, 

inferred,  that  A,  B.  had  authority  to  sign  the  contract,  though  it  was  denied  by  the 

other  partners,  and  made  a  decree  for  specific  performance  against  them. 

Delay  and  laches,  on  the  part  of  the  Plaintiff,  are  a  good  defence  to  a  suit  for  spe- 
cific performance,  but  they  are  inapplicable  where  the  contract,  though  incomplete, 
has  continued  to  be  acted  on ;  as  where,  under  a  contract  for  a  lease,  poasessioQ  is  taken 
and  rent  paid  for  a  series  of  years. 
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years,  determinable  at  the  end  of  ten  years,  at  the  option        1866. 
of  the  lessees,  at  a  rent  of  250/.  ^^^^^^^ 

Sharp 

V, 

This  agreement  was  signed  by  Jowett  in  the  name  of    Millioak. 
"  MilUgan,  Jowett  k  Co.,"  but  it  was  not  signed  by  the 
MilliganSy  who  positively  denied  that  they  had  ever 
authorized  Jowett  to  sign  it  on  their  behalf. 

The  partners  continued  in  possession  and  to  pay  the 
rent  until  1847,  when  the  partnership  was  dissolved. 

Jowett  retained  possession  and  paid  the  rent  until 
November y  1854,  but  he  neglected  to  pay  the  rent  which 
became  due  in  Mat/f  1865,  and  he  became  bankrupt  in 
the  same  month. 

This  bill  was  filed  on  the  27th  of  July,  1856,  by  the 
representatives  of  Sharp  (who  had  died  in  1861)  against 
the.  three  partners,  for  a  specific  performance  of  the 
agreement  of  the  6th  of  October,  1843.  Jowett  died 
pending  the  suit. 

It  was  alleged  that  notice  had  been  given  in  1849  to 
determine  the  tenancy,  but  the  Court  held  the  contrary. 

Mr.  R,  Palmer  and  Mr.  J,  T.  Humphry,  for  the 
Plaintiffs.  The  contract  is  binding  on  all  the  partners, 
it  was  signed  by  Jowett  on  behalf  of  the  firm,  and 
each  partner  may  bind  the  firm  in  relation  to  all  part- 
nership business;  Sandilands  r.  Marsh  {a),  Collyer  on 
Partnership  (fr).  Here  Jowett  had  authority  to  bind  his 
partners,  there  had  been  a  previous  parol  agreement 
with  all  the  partners,  and  possession  had  been  taken 
and  rent  paid  under  it.    This  agreement  was  afterwards 

reduced 

(fl)  2  Bam.  ^  Aid.  673.  (6)  Page  201. 

rr2 
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1856.  reduced  into  writing  and  signed  by  Jowett  on  behalf 
of  the  firm,  it  was  afterwards  adopted  by  the  other 
partners,  and  possession  was  retained  and  the  rent  paid 


Sharp 


MitLioAH.     under  it. 


Secondly.  The  contract  has  never  been  determined 
by  notice  or  otherwise. 

Mr.  Selwyn  and  Mr.  Dury^  contrct.  The  Milligans 
are  not  liable.  There  is  no  contract  binding  on  these 
Defendants,  for  the  signature  of  a  contract  for  a  term  of 
years  is  not  within  the  scope  of  the  ordinary  powers  of 
a  partner,  and  no  special  authority  has  been  proved. 
The  partners  have  been  in  possession,  not  under  the 
agreement,  but  under  the  parol  contract,  as  tenants  from 
year  to  year. 

Secondly.  If  any  binding  contract  existed,  it  has  been 
determined  by  notice,  or  has  been  abandoned  by  the 
lessor  himself. 

Thirdly.  Specific  performance  is  a  matter  of  discretion, 
and  the  Plaintiffs'  remedy  is  barred  by  lapse  of  time. 
The  bill  was  not  filed  until  fourteen  years  after  the  con- 
tract and  eight  years  after  the  Milligans  ceased  to  be  in 
possession  or  pay  rent. 

Heaphy  v.  Hill  (a),  Southcomh  v.  Bishop  of  Exe- 
ter (i),  Chesterman  v.  Mann  (c),  Walters  v.  Northern 
Coal  Mining  Company  (rf),  Sneesly  v.  Thome  (e). 

The  Master  of  the  Rolls.     I  will  consider  the  case. 

The 

(a)  2  Sim,  ^  St,  29.  {d)  5  De  Ger,  M,  ^  G.  629. 

(h)  6  Hare,  213.  (e)  1  JurUt  (N.S.),  1058. 

(c)  9  Hare,  206. 
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The  Master  of  the  Rolls. 

This  is  a  bill  for  the  specific  performance  of  an  agree- 
ment as  old  as  the  6th  of  October ^  1843,  for  a  lease  for 
twenty-one  years,  from  the  1st  of  Majfy  1841,  with  an 
option  to  terminate  it  by  giving  two  years'  notice  at  the 
end  of  ten  years.  The  original  lessor  and  Jowett,  one 
of  the  original  lessees,  are  dead,  and  the  question 
against  the  two  surviving  partners  is,  whether  they  are 
liable  in  respect  of  this  agreement. 


1856. 


The  first  important  thing  to  be  considered  is  the 
original  liability.  The  state  of  the  case  is  this: — the 
property  was  a  mill  belonging  to  Sharp ;  the  two  De- 
fendants were  carrying  on  business  with  Jowett,  and 
the  mill  being  required  for  partnership  purposes,  they 
entered  into  a  parol  agreement  with  the  lessor  to  take 
these  premises  for  ten  years.  The  Defendants  themselves 
state  a  parol  agreement  to  this  effect,  which  was  to  be 
followed  by  a  written  agreement,  but  they  do  not  agree 
that  the  parol  agreement  was  to  the  full  extent  of  the 
written  contract  afterwards  signed.  Itappears  to  me  im- 
portant that  the  Defendants  themselves  were  aware  that 
a  parol  contract  had  been  entered  into  and  matured  into 
a  written  one,  by  which  there  was  to  be  a  lease,  though 
for  what  term  they  do  not  quite  agree.  After  they  had 
been  in  possession  for  something  more  than  two  years, 
a  memorandum  of  agreement  was  drawn  up,  bearing 
date  the  8th  of  October,  1843,  which  was  signed  by 
Mr.  Jowettj  but  in  the  name  of  the  firm  of  Jowett, 
Milligan  Sc  Co.,  and  the  first  question  is,  whether  be 
had  authority  to  enter  into  such  a  lease.  I  do  not  think 
it  necessary  to  decide  this  point,  but  I  am  disposed  to 
concur  in  the  argument,  that  where  partners  simply 
enter  into  an  agreement  to  carry  on  a  partnership  of 
which  the  term  is  not  fixed,  one  of  those  partners  would 

not 
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18/>6.  ^^ot  have  authority,  within  the  scope  of  the  partnership 
contract,  to  take  a  lease  for  twenty-one  years,  and  to 
bind  the  other  partners.  But  the  case  is  totally  changed 
when  partners  have  taken  possession  of  the  property 
under  a  parol  contract  entered  into  by  all,  which,  ac- 
cording to  th^ir  own  statement,  was  extremely  analogous 
to  the  subsequent  written  contract ;  and  further,  when  I 
find  that  the  written  contract  was  signed  after  they  had 
been  in  possession,  by  one  of  the  partners  on  behalf  of 
all.  I  should  infer,  from  these  circumstances,  that  it  was 
within  the  scope  of  the  authority  of  one  of  them,  to  en- 
ter into  an  arrangement  to  that  effect,  so  as  to  bind  the 
whole  three. 

But  the  case  does  not  end  there,  because  it  is  obvious, 
from  the  whole  of  the  dealings  and  transactions,  that 
these  Defendants  were  perfectly  well  aware  that  such  a 
memorandum  of  agreement  had  been  entered  into.  In 
the  first  place,  they  no  where  deny  that  it -had  been 
entered  into,  or  that  they  knew  of  this  agreement. 

The  next  thing  (which  is  very  strong  in  this  case)  is 
this : — that,  on  the  dissolution  of  partnership,  the  whole 
conduct  of  the  Milliffans  is  consistent  with  such  a  memo- 
randum of  agreement  having  been  executed,  and  is  con- 
sistent with  no  other  view  of  the  case.  And  the  evi- 
dence on  this  point  is  to  be  read  with  the  reflection,  that 
they  have  the  advantage  of  being  the  only  persons  who 
can  speak  to  what  took  place  at  that  time,  because  Mr. 
Sharp  is  dead.  They  say,  that  on  this  occasion,  they 
went  to  Mr.  Sharp  and  stated  to  him,  "  that  Mr.  Joufett 
would  be  his  tenant  for  the  future,"  on  which  (accord- 
ing to  their  own  statement),  he  said,  "  I  hold  you  all  to 
be  my  tenants ;"  upon  which  they  said,  *'  no,  he  will  be 
the  only  tenant ;"  and  there  the  matter  ended.  It  is  not 
too  much  to  say,  you  must  always  treat  the  evidence  of 

parties 


Sharp 
v. 
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parties  interested  as  given  in  the  most  favourable  man-  1856. 
ner  for  themselves;  but  without  looking  at  this  evidence 
in  that  manner,  it  amounts  to  nothing  more  than  an 
allegation  on  the  part  of  Mr.  Sharp^  that  he  would  look  Miluoam. 
to  them  as  his  tenants,  and  on  their  part  a  repudiation 
that  they  were  to  be  his  tenants :  there  is  the  statement 
on  both  sides,  the  one  asserting  that  they  were  liable, 
and  the  other  asserting  that  they  were  not,  and  that 
Mr.  Joweti  would  be  alone  liable. 

They  do  not  act,  on  that  occasion,  as  tenants  from 
year  to  year,  because  it  would  be  necessary  for  a  tenant 
from  year  to  year  to  give  six  months'  notice,  determin- 
able at  the  period  at  which  the  tenancy  commenced.  It 
is  not  pretended  that  such  a  course  was  adopted,  but 
they  seem  to  have  acted  as  if  they  could  have  got  rid  of 
their  liability  by  disposing  of  it  to  Mr.  JowetL 

The  document,  signed  on  the  dissolution  of  partner- 
ship, confirms  the  same  view  of  the  case.  It  appears 
that  besides  this,  there  were  two  other  mills  and  pre- 
mises which  Mr.  Jowett  took;  and  the  clause  in  the  deed 
states,  that  Mr.  Jowett  is  to  have  all  the  benefits  and 
bear  all  the  liabilities  in  respect  of  these  premises.  With 
respect  to  the  other  two,  it  is  admitted,  or  stated  at  least, 
that  written  documents  existed  which  gave  him  certain 
rights  and  imposed  on  him  certain  liabilities ;  why  is  it 
not  to  be  supposed,  as  they  were  all  treated  alike,  that 
they  were  perfectly  aware  that  they  were  all  exactly  in 
the  same  condition,  that  is  to  say,  that  there  was  a 
written  document  affecting  the  one  as  well  as  affecting 
the  others. 

I  am  of  opinion,  therefore,  that  the  original  memoran- 
dum of  agreement  was  binding  on  these  Defendants ; 
that  they  were  aware  of  it  at  the  time;  that  Mr.  Jowett 

had 


Sharp 

V. 
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1866.  had  authority  to  enter  into  it,  having  regard  to  the  cir- 
cumstances of  the  case;  and  that  they  have  done  no- 
thing whatever  to  repudiate  it,  or  to  explain  to  the 
MiLLXGAN.  lessor,  Mr.  Sharps  that  they  did  not  consider  themselves 
bound  by  that  document.  Their  statement,  that  Mr. 
Jowett  would  be  the  tenant  for  the  future,  is  consistent 
with  their  being  originally  bound  by  it,  and  inconsistent 
with  their  having  repudiated  Mr.  Jowetfs  authority  to 
bind  them  by  the  execution  of  that  document. 

The  next  question  is,  wheUier  the  agreement  has 
been  determined.  A  notice  to  determine  is  always 
treated  in  this  Court  with  strictness,  and  I  have  come 
to  the  conclusion  that  no  sufficient  notice  to  determine 
the  tenancy  has  been  given  in  this  case. 

Having  come  to  the  conclusion,  that  this  was  a  good 
memorandum  of  agreement,  and  that  it  was  not  deter- 
mined by  this  notice,  the  next  question,  and  the  only 
question  of  any  importance,  is,  whether  the  delay  in 
instituting  the  suit  precludes  the  Plaintiflf  from  main- 
taining it.  I  certainly  have  always  acted  on  the  prin- 
ciple of  Heaphy  v.  Hill  {a),  and  Southcomb  v.  The 
Bishop  of  Exeter  {b)y  which  determine,  that  no  person  is 
at  liberty  to  hold  an  agreement  for  a  purchase  hanging 
over  another's  head  for  a  great  length  of  time  and  then 
to  bring  it  forward.  But  those  cases  do  not  apply  to 
the  present.  In  those  cases,  there  was  a  contract  entered 
into,  which  had  not,  for  a  long  period,  been  acted  on  at 
all,  and  after  a  considerable  lapse  of  time,  one  of  the 
parties  to  the  contract  sought  to  obtain  the  benefit  of 
it,  and  enforce  it  against  the  other,  on  which  this  Court 
said,  you  must  come  speedily  for  a  specific  performance, 
or  not  at  all. 

It 

(a)  2  Sim,  <5  St,  29.  (b)  6  Hare,  213. 
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It  appears  to  me  extremely  difficult  to  apply  that 
principle  to  this  case.  Suppose  the  simple  case  of  a 
landlord  entering  into  a  contract  to  let  a  farm  or  a  mill 
to  a  tenant  for  twenty-one  years,  and  they  proceed 
upon  this  footing: — the  tenant  takes  possession  and 
pays  the  rent  annually,  from  year  to  year,  for  a  period 
equal  to  that  which  has  taken  place  on  the  present  oc- 
casion, which,  I  think,  amounts  to  something  like  thir- 
teen or  fourteen  years,  and  then  the  tenant  refuses  to 
pay  any  more.  It  is  obvious,  on  that  simple  statement 
of  the  case,  that  the  landlord  then  coming  for  specific 
performance  of  the  contract,  that  is,  to  enforce  the  exe- 
cution of  the  lease,  could  not  be  said  to  have  been  sleep- 
ing upon  his  rights  for  thirteen  years,  because  the  parties 
have  been  relying  upon  their  equitable  rights,  without 
thinking  it  necessary  to  have  their  legal  rights  perfected. 
Is  this  a  case  of  that  description  or  not?  If  it  is,  then 
the  memorandum  of  agreement  has  been  acted  upon 
until  the  year  1854,  when  Mr.  Joweit  became  a  bank- 
rupt, and  it  is  only  from  that  time  that  any  delay  can 
be  imputed  to  the  Plaintiff:  but  after  that  time  the  bill 
is  filed  within  two  months  of  the  first  arrear  in  the  pay- 
ment of  the  rent.  The  rent  was  very  regularly  paid  up 
to  that  time,  and  it  was  quite  sufficient  for  the  lessor  if 
one  of  the  lessees  in  possession  paid  the  rent.  He  might 
well  say,  I  do  not  wish  to  put  you  to  the  expense  of  a 
lease,  provided  the  rent  is  paid  during  the  whole  of  the 
time.  I  see  nothing  to  make  it  necessary  for  the  land- 
lord to  come  for  the  execution  of  the  lease  until  the  rent 
ceased  to  be  paid. 

I  think,  therefore,  that  this  is  a  case  in  which  the 
Plaintiff  is  entitled  to  a  decree  for  specific  performance, 
and  the  result  must  be  a  reference  to  me  at  Chambers  to 
settle  the  terms  of  the  lease,  in  case  the  parties  differ 
about  the  same. 


1856. 

Sharp 
mxllioan. 


Note. — Affirmed  by  the  Lords  Justices,  8th  Dtv.  1856. 
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Feb,  19,  21. 

A  forelosure 
was  decreed, 
in  default  of 
payment  to 
three  mort- 
gagees, who 
were  entitled 
''  on  a  joint 
account."  Be- 
fore the  day 
appointed  for 
payment 
arrived,  one  of 
the  mor^afi^ees 
died.     Setdf 
that  the  fore- 
closure could 
not  be  made 
absolute,  but 
the  Court  ap- 
pointed a  new 
day  for  pay- 
ment to  the 
survivors. 


BLACKBURN  v.  CAINE. 

rriHIS  was  a  foreclosure  suit  instituted  by  three  mort- 
gageesy  Blackburn^  Troiman  and  Grant,  who  were 
declared,  by  the  deed,  to  be  mortgagees  on  a  joint  ac- 
count. The  decree  ordered,  that  in  default  of  payment 
to  the  Plaintiffs,  within  six  months  after  the  Chief 
Clerk's  certificate,  the  Defendant  should  be  foreclosed. 
The  certificate  was  dated  the  30th  of  July,  1865,  and 
the  amount  made  payable  at  the  Rolls  on  the  30th  of 
January,  1856. 

In  the  meantime,  JBlackbum  died  in  November^  1855. 

Default  was  made  in  payment. 

Mr.  Baggalay  applied  for  an  order  absolute. 

The  Master  of  the  Rolls  considered  that  the  order 
absolute  could  not  now  be  made ;  for,  by  the  death  of 
one  of  the  parties,  a  compliance  with  the  order  for  pay- 
ment to  the  three  Plaintiffs  had  now  become  impossible. 
He,  however,  fixed  a  new  day  for  payment  to  the  two 
survivors. 
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ALLEN  r.  SPRING. 

Jufy  17. 
T)  Y  the  original  bill,  Mrs.  Allen  alleged,  that  Thomas  The  origiDal 

^    Groom  died  intestate  in  1807,  seised  in  fee  sirople  StjSst  Ae 
of  a  cottage,  &c.,  subject  to  a  mortgage  for  100/.,  leav-  Defendant,  ai 
ing  the  Plaintiff  and  two  others  his  co^^heiresses.    That  poes^u>n. 
the  mortgasre  had  become  vested   in   the  Defendant  xheDefend- 

.  ,  ant,  by  his  an- 

JBatchelar,  who   having  entered  into  possession  '^  as  swer,  claimed 

assignee  of  the  morUraee,  and  under  no  other  title."  underacon- 

o  ^  o  '  '     yeyance  from 

had  fully  satisfied  his  debt  out  of  the  rents,  and  was  the  Plaiuti£P. 
indebted  to  the  Plaintiff  and  the  other  persons  entitled  ,„e^the  ' 

thereto  in  the  overplus  of  the  rents.     It  prayed  for  Plaintiff,  aban- 

.  doning  the  re- 

accounts,  repayment  and  a  reconveyance.  lief  under  the 

mortgage  title, 
sought  to  avoid 

The  Defendant  JBatchelar  put  in  his  answer^  stating  the  convey- 
that  the  mortgage  had  been  long  since  paid  off,  and  ^P^^^  ^  ^ 
that  the  property  had  been  absolutely  conveyed  to  him,  fendant,  that 
by  the  Plaintiff  and  the  other  co-heirs,  by  lease  and  bill  might  be 
release  of  the  15th  and  16th  November,  1826,  by  a  taken  off  the 
fine,  and  by  a  surrender,  by  the  same  parties,  on  the  the  plaintiff 
26th  of  July,  1832,  of  the  copyhold  part  ^'S^^  W  ^^ 


The  Plaintiff  afterwards  amended  her  title,  stating 
the  conveyances  as  claimed  by  JBatchelar,  and  charging 
that  the  lease  and  release  were  never  executed  by  the 
Plaintiffs  and  were  forgeries;  and  that,  ''in  case  any 
such  alleged  fine  was  ever  levied  or  acknowledged  in 
her  name,  by  any  person  purporting  to  be  the  Plaintiff, 
then  such  person  fraudulently  personated  the  Plaintiff; 
and  in  case  any  such  alleged  surrender  was  ever  made 
in  her  name,  by  any  person  purporting  to  be  the  Plain- 
tiff, 


amendment, 
was  refused. 
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1856.       ^^^9  ^^^^    such    person    fraudulently   personated    the 
Plaintiff." 

The  amended  bill  prayed  a  declaration  that  the  con- 
veyances were  forgeries,  and  that  the  fine  and  surrender 
were  fraudulent  and  void.  It  also  prayed  for  a  recon- 
veyance of  the  premises,  for  an  account  of  the  rents, 
for  the  delivery  of  the  title  deed^  and  a  surrender  of  the 
copyholds. 

The  Defendant  Batchelar  now  moved,  that  the  Plain- 
tiff's amended  bill  might  be  ordered  to  be  taken  off  the 
file,  or  that  the  Plaintiffs  might  be  ordered  to  pay  the 
Defendant  the  costs  of  suit  up  to  the  amendment,  and 
the  costs  of  the  motion,  and  that  the  proceedings  might 
be  stayed  in  the  meanwhile. 

Mr.  Roupell  and  Mr.  Surrage,  in  support  of  the  mo- 
tion, argued,  that  the  amendments  exceeded  the  legiti- 
mate limits  allowed  by  the  practice  of  the  Court;  for  the 
whole  of  the  relief  sought  by  the  original  bill  had  been 
abandoned,  and  the  amended  bill  proceeded  on  a  totally 
difierent  equity.  The  original  bill  proceeded  on  a  mort- 
gage title,  and  asked  redemption,  while  the  amended 
bill  was  to  set  aside  a  conveyance.  They  relied  on 
Smith  V.  Smith  (a),  in  which  it  was  decided,  that  a 
"  Plaintiff  not  entitled  upon  paying  the  common  costs 
of  amendments  to  change  entirely  the  nature  of  his  bill, 
as  by  converting  a  prayer  for  an  account  against  a 
bailiff  into  a  bill  to  foreclose  a  mortgage  after  an  issue 
against  the  Plaintiff,  finding  him  a  mortgagee." 

So  in  Mavor  v.  Dry{b),  the  "  Plaintiff,  by  his  original 
bill,  sought  to  set  aside  a  deed.     After  the  answer  was 

filed, 
(a)  Sir  Geo,  Coaper^  141.  (6)  2  Sim,  4f  St,  113. 
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filed,  he,  under  the  usual  order,  amended  the  bill  by 
making  quite  a  different  case,  and  sought  to  establish 
the  deed.  The  Court  ordered  him  to  pay  the  costs  of 
the  original  bill  and  of  certain  accounts  set  forth  in  the 
answer  in  compliance  with  the  prayer  of  that  bill,  and 
the  costs  of  the  motion." 
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The  Mastbr  of  the  Rolls,  without  hearing  the  other 
side,  said,  I  cannot  grant  this  motion,  which  is  quite 
contrary  to  my  experience  of  the  practice  of  the  Court. 
It  is  a  matter  which  can  more  properly  and  conve- 
niently be  dealt  with  at  the  hearing  of  the  cause. 

The  rule  is,  that  a  Plaintiff  cannot  file  a  bill  for  one 
purpose,  and  then,  by  amendment,  convert  it  into  a  bill 
for  an  opposite  purpose.  Thus,  a  person  cannot  file  a 
bill  to  set  aside  a  deed,  and  then,  by  amendment,  turn 
it  into  a  bill  to  execute  the  trusts  of  the  same  deed. 
But  it  would  be  extremely  dangerous  to  lay  down,  that 
the  Court  must  examine  whether,  by  amendment,  the 
case  has  been  materially  or  substantially,  or  completely 
varied.  In  many  cases,  the  Plaintiff,  though  right,  is 
ignorant  of  his  rights ;  and  it  has  frequently  occurred, 
that  fishing  bills  have  had  the  effect  of  shewing  that 
the  Plaintiff*  has  a  substantial  equity,  but  which  he  has 
only  been  able  to  ascertain  from  the  discovery  given  by 
the  answer. 


Here  is  a  bill  for  an  account  against  a  person  in  pos- 
session of  the  property,  alleging  that  he  is  in  possession 
as  mortgagee,  and  asking  that  the  accounts  may  be 
taken  of  what,  if  anything,  is  due  to  him,  but  saying 
that  he  has  been  wholly  paid  off*,  and,  in  fact,  holds  the 
property  as  a  trustee  for  the  Plaintiff. 

The 
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The  Defendant  puts  in  an  answer,  by  which  he  says, 
the  mortgage  has  been  paid  off;  but  that  he  holds  the 
property  as  absolute  owner  under  conveyances  from  the 
Plaintiff  and  the  other  co-heirs.  On  this,  the  Plaintiff 
amends  her  bill,  and  asks  an  account  and  delivery  of 
the  property ;  she  still  alleges,  that  the  Defendant  is  in 
possession,  but  in  another  way,  viz.,  under  a  deed  which 
is  fraudulent  and  void.  I  must  deal  with  this  when  the 
evidence  is  before  me ;  but  assuming,  as  I  am  obliged 
to  do  on  this  occasion,  that  the  facts  are  correctly  stated, 
and  that  they  can  be  proved,  I  am  of  opinion,  that  this 
is  not  a  case  in  which  the  Plaintiff,  wholly  ignorant  of 
the  title  of  the  Defendant,  is  precluded  from  so  altering 
the  bill,  or  that  she  cannot  do  so  without  paying  the 
whole  of  the  costs  already  incurred. 


I  will  reserve  the  question  of  costs  to  the  hearing. 


Note. — See  the  following  cases: — Bullock  ▼.  Perkins,  1  Dickens, 
110;  Dent  v.  Wardel,  1  Dickens,  3S9 ;  Earl  tf  Masserene  v,  Lon- 
don, 2  B.  C.  C.  291 ;  SirUkland  v.  Strickland,  3  Beav.  242 ;  Feed 
V.  Cussen,  1  Sausse  if  S.  161 ;  Potter  v.  Waller,  2  De  G.  4-  Sot.  418; 
Mounsey  v.  Bwrnham,  I  Hare,  22 ;  Watts  v.  Manning,  1  Sim.  Sf  Si, 
421 ;  Monck  v.  The  Earl  of  TankervUle,  10  Sim.  284 ;  Hardiiwham 
V.  Thomas,  2  Drew,  353;  Delawney  v.  Deluwney,  4  L.  J.  (2v.  5.) 
CA.  50. 
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GILLY  V.  BURLEY. 

July  15. 

ItTR.  and  Mrs.  CHlly  intermarried  in  1825.  By  the  Bonuses  od  a 
-^'-*-  settlement  made  previous  to  their  marriage^  after  ^  Subject  to** 
reciting  that  it  had  been  agreed  that  Mr.  GiUy  "  should  ^^^  ^s^^  of  a 

m&rri&ffe  sc^ 

effect  an  insurance  on  his  life,  in  the  Hock  Insurance  tlement. 
Office^  in  the  city  of  London,  for  the  sum  of  2,600/.,  in      Upon  the 

"^  •'  construction 

the  names  of"  the  two  trustees,  and  that  the  said  Mr.  of  a  settlement, 
Gilly  "should   enter   into  the  covenant  thereinafter  f J" Sv 
contained   for  payment  of  the  annual  premiums  for  effected  in  the 

<i.,i  •I*  1*    ^  t    .1    M  1    names  of  trus- 

keepmg  the  said  insurance  on  foot,   and  that  such  tees  was  itself 

trusts  as  were  thereinafter  mentioned  should  be  declared  "ft^^l;  j''*' 

/.  rfc  1      •  1  »•        1         •  .        *°**>  under  the 

of  the  sum  of  2,600/.  so  to  be  insured,    and  reciting  covenant  of 
that  the  insurance  had  that  day  been  effected  in  the  jS^^d^tSe^^Sti 
names  of  the  two  trustees,  it  was  witnessed,  that  "for  of  the  com- 
declaring  the  trusts  of  the  sum  of  2,600/.  to  become  banS'was  en-"' 
due  and  payable  to  the''  said  trustees,  upon  the  decease  ^^^^^  ^^  a° 
of  Mr.  Gilly,  "  under  and  by  virtue  of  the  said  insu-  any  bonus  ap* 
ranee,"  it  was  thereby  agreed,  that  the  trustees  should  P^^®^  *"  '?'^ 
stand  and  be  possessed  of  the  said  sum  of  2,600/.,  and  premiums. 
every  part  thereof,  upon  trust  for  Mrs.  Oilly  for  life,  |ng°been  de!^' 
with  remainder  to  Mr.  Gilly  for  life,  with  remainder  to  dared,  the 
their  children.    And  Mr.  GiUy  covenanted  to  pay,  from  tinned  to  pay 
time  to  time,  the  annual  premiums,  "  which  should  from  ^^f  ^"^  P^ . 

'  .  roiums,  and  it 

time  to  time  become  due  and  payable  for  keeping  the  was  held,  on 
said  insurance  on  foot."  f^»  tnuse?** 

were  accretions 

Prior  to  the  marriage,  Mr.  Gilly  had  made  a  pro-  and  did  not 

posal  to  the  office  which  bad  been  accepted,  but  no  belong  to  his 

,  executors, 

policy  had  been  executed  until  1826,  when  it  was  made 

out  in  his  own  name,   and   not  in  that  of  the  two 

trustees. 

A  new 
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1856.  ^  "^^  trustee  was  appointed  in  1838,  and  by  the 

deed,  to  which  Mr.  Gilly  was  a  party,  it  was  recited 
that  the  trust  funds  consisted  of  certain  consols  and  the 
''  policy  of  insurance/'  and  it  was  declared,  that  the 
trustees  should  stand  possessed  of  the  Consols,  **  and 
the  said  policy  of  insurance  for  2,500/.  so  intended  to 
be  transferred,"  upon  the  trusts  of  the  settlement 

Mr.  Gilly  died  in  1855,  at  which  time,  by  bonuses, 
the  policy  had  increased  by  1,222/.,  and  the  question 
was,  whether  this  addition  was  subject  to  the  trusts  of 
the  settlement 

By  the  rules  of  the  Rock  Company,  persons  holding 
policies  were  entitled  to  elect  in  which  of  the  three 
ways  every  bonus  should  be  paid  or  applied,  which  were 
as  follows  : — 1st.  By  the  payment,  at  the  time,  of  the 
bonus  to  the  holder  of  the  policy  ;  or  2nd,  by  a  deduc- 
tion from  the  amount  of  the  future  annual  premiums ; 
or  3rd,  by  the  addition  of  the  amount  to  the  insurance. 

No  option  appeared  to  have  been  exercised. 

Mr.  Seltoyn  and  Mr.  Surrage,  for  the  Plaintiffs,  the 
executors  of  Mr.  Gillyj  contended  that  the  1,222/. 
formed  part  of  the  estate  of  Mr.  GiUy,  for  he  had 
contracted  only  for  a  settlement  of  2,500/.,  for  which 
the  policy  was  a  security,  and  no  trusts  were  declared  of 
anything  beyond  thai  amount  That,  as  he  had  the 
option  of  requiring  the  bonuses  to  be  applied  in  dimi- 
nution of  the  premiums,  and  as  it  was  his  interest  so  to 
do,  it  must  be  assumed  that  the  accretions  belonged  to 
him,  and  that  the  sum  of  1,222/.,  which  had  been  pro- 
duced by  the  payment  of  an  excess  of  annual  premiums, 
belonged  to  the  person  whose  estate  had  paid  for  it 

Mr 
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Mr.  G.  L.  Russell  for  the  Defendants.  By  the  con- 
tract, the  policy  was  to  be  effected  in  the  names  of  the 
trustees,  and  Mr.  Gilly  was  under  an  obligation  to  pay 
the  premiums  to  keep  it  up.  The  whole  benefit  of  the 
policy  would,  therefore,  have  vested  in  the  trustees,  if 
the  policy  had  been  effected  in  their  names ;  they  were, 
consequently,  entitled  to  the  policy  and  to  the  whole 
fruits  of  it.  The  fact  of  the  policy  having  been  effected 
in  the  name  of  Mr.  Oilly  cannot  alter  the  rights  of  the 
parties,  and  neither  he  nor  his  executors  can  take  ad- 
vantage of  his  own  default.  By  the  form  of  the  deed,  the 
insurance  was  to  be  effected,  kept  up  and  settled,  and 
there  is  no  declaration  of  trust  of  any  surplus  in  favour 
of  Mr.  GiUy.    He  cited  Parhes  v.  Bott  (a). 


621 


1856. 


The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls. 

The  short  question  in  this  case  depends  on  what  is 
the  construction  of  the  settlement,  and  whether  the 
executors  of  the  husband,  or  the  trustees  of  the  settle- 
ment, are  entitled  to  the  bonuses  declared  on  a  policy 
effected  on  his  marriage. 


Jiify  15. 


The  settlement  recites,  that  it  bad  been  agreed  that 
the  husband  should  effect  an  insurance  on  his  life  for 
2,600/.  in  the  names  of  the  trustees  (I  think  that  is  a 
very  material  circumstance),  and  that  he  should  enter 
into  a  covenant  for  payment  of  the  annual  premiums  for 
keeping  the  said  insurance  on  foot,  and  that  such  trusts 
as  thereafter  mentioned  should  be  declared.     It  recites 

that 

(a)  9  Simonif  388. 
VOL.  XXII.  8  8 
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1856.  that  the  insurance  had  been  effected  in  the  names  of  the 
trustees  (which  was  incorrect),  and  it  goes  on  in  these 
words: — *' And  for  declaring/'  kc.  [see  ante,  p.  619.] 


GlLL£T 
V. 
BURLET. 


Upon  this  it  was  argued ,  for  the  executors  of  the 
husband,  that,  in  effect,  this  was  nothing  more  than  a 
settlement  of  a  sum  of  2,500/.,  which  was  to  be  secured 
by  a  policy,  and  that  this  was  proved  by  nothing  being 
said  except  as  to  the  2,500^  secured  by  the  policy  ;  and 
that  in  no  part  of  the  settlement  are  the  words  ^  the 
policy,"  or  ''  the  money  secured  by  policy,"  or  anything 
tantamount  to  it  to  be  found.  It  is  also  pointed  out,  that 
the  covenant  is  not  to  pay  the  whole  premiums,  but  to 
pay  the  premiums  "  from  time  to  time  due  and  payable 
for  keeping  the  said  insurance  on  foot" 

On  the  other  hand,  it  was  argued,  for  the  trustees  of 
the  settlement,  that  this  was  a  deed  to  settle  the  policy 
for  2.500/.  and  all  that  it  might  produce ;  that  it  was  not 
merely  a  covenant  to  secure  that  amount,  but  that  the 
policy  is  to  be  vested  in  the  trustees,  and,  that  the  whole 
being  in  the  hands  of  the  trustees,  the  accretions  will 
follow  the  trust. 

On  considering  the  settlement  and  the  arguments  of 
Counsel,  I  think  this  was  a  deed  to  settle  the  policy 
and  not  the  sum  of  money.  I  concur  that  it  was  only 
a  policy  of  2,500/.,  which  the  husband  was  bound  to 
keep  on  foot,  and  that  if  he  had  thought  fit,  he  might 
have  caused  the  bonuses  to  go  in  reduction  of  the  pre- 
miums, and  have  paid  the  reduced  annual  premiums  ne- 
cessary to  keep  the  policy  for  2,500/.  on  foot :  he  would 
have  been  justified  in  doing  so.  It  was  important  that 
the  policy  was  to  be  effected  in  the  names  of  the  trustees, 

but 
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but  nothing  turns  on  the  fact  of  it  having  been  originally 
in  the  name  of  the  husband.  I  think  the  ease  should 
be  treated  exactly  as  if  the  husband  had  performed  his 
covenant,  and  the  policy  had  been  effected  in  the 
names  of  the  trustees,  its  being  effected  in  his  name 
was  irregular  in  form,  but  in  substance  it  is  to  be 
treated  as  if  it  had  been  effected  in  the  name  of  trus- 
tees.  The  trustees  being  owners  of  the  policy,  which 
would  carry  all  the  bonuses  with  it,  they  become  owners 
of  the  bonuses.  The  husband  had  the  option  of  saying, 
''  in  future  I  will  pay  diminished  premiums,  so  as  to 
keep  up  an  insurance  of  2,500/.  and  no  more/'  but  he 
has  not  thought  fit  to  do  so ;  what  he  has  done,  has 
been  to  add  to  the  fund  of  the  settlement. 


1866. 


I  am  of  opinion,  that  the  bonuses  belong  to  and  form 
part  of  the  moneys  secured  by  the  policy,  and  that  the 
settlement  affects  the  whole  of  them  equally.  I  attach 
no  importance  to  the  fact,  th^t  the  executors  have  what 
may  be  called  the  legal  estate  in  the  policy.  They  get 
it  only  by  reason  of  the  husband  not  having  performed 
his  covenants  in  form,  although  he  did  in  substance,  by 
effecting  the  policy  in  the  name  of  the  trustees.  If  it 
had  been  so  effected,  the  executors  would  now  be  claim^' 
ing  the  bonuses  against  the  trustees.  At  law,  the  execu'^ 
tors  would  have  had  no  title,  and  in  equity,  I  think,  they 
have  none,  although  the  husband  might  have  obtained 
the  benefit  of  these  bonuses  in  the  way  I  have  stated; 
but  he  has  not  thought  fit,  or  apparently  desired  to  do 
so.  This  is  confirmed  by  what  took  place  in  1838,  when 
he  appointed  new  trustees,  and  transferred  the  policy  to 
them  by  deed,  and  declared  that  they  should  stand  and 
be  possessed  of  the  policy  itself  upon  the  trusts  of  the 
settlement,  and,  in  fact,  transferred  the  money  secured 
by  the  policy,  which,  I  assume,  included  a  part  of  the 

8  s  2  bonuses 
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bonuses  which  had  been  declared  on  the  policy  at  the 
time. 

If  the  option  was  not  exercised  by  the  husband,  it 
follows,  that  the  bonuses  went  with  the  rest  of  the 
moneys  secured  by  the  policy,  and  were  subject  to  the 
same  trusts.  He  never  exercised  this  option,  but  he  has 
done  more,  he  has  executed  a  deed  which  seems  to  ex- 
press, that  he  intended  not  to  exercise  it.  I  am  of 
opinion,  that  the  bonuses  follow  the  capital,  and  belong 
to  the  trustees,  and  are  subject  to  the  trusts  of  the  set- 
tlement. 


Note. — On  questions  of  the  right  to  bonuses  aiTd  accretions,  the 
following  authorities  may  be  referred  to: — Brandor  v.  Brandor,  4 
Ves.  800 ;  Paru  v.  Paris,  10  Vet.  185  ;  WUts  v.  Steere,  13  Ves.  363  ; 
Bttrcluy  V.  Wainewright,  14  Ves,  66;  Norris  v.  Harrison^  2  Mad. 
268 ;  Courtney  v.  Ferrers,  1  Sim.  137  ;  Ward  v.  Combe,  7  Sim  634; 
Parkes  v.  Bolt,  9  Sim.  388;  Vaughan  v.  Wood,  1  Myl.  fy  K.  403; 
Simpson  v.  Mountain,  4  Law  J.,  JV.  S.  (Ch.)  221 ;  Price  v.  Anderwn, 
15  Sim.  473;  Johnson  v.  Johnson,  15  Jurist,  714;  Plunkett  v.  Mans- 
field, 2  Jones  4  Lat.  344 ;  Domville  v.  Lamb,  V.  C.  Wood,  9  March, 
1853;   Camming  V.  Botwell,  L.  C.  15  July,  1856. 
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GREEN  V.   LOW.  June  25,  26. 

rilHE  Defendant,  Low,  was  owner  of  a  plot  of  ground  ^^^  pio"of 

"*■       at  WimbUton.  ground  agreed 

to  grant  a  lease 
of  it  to  A.  B. 

On  the  23rd  of  December,  1854^  an  agreement  was  latter  had 

sitirned  between  the  Plaintiff  of  the  one  part  and  the  ^/'^c^  » yjjl* 
®  ^  .       thereon.    But 

Defendant,  ILow,  of  the  other  part,  whereby  the  Plain-  it  was  stipu- 

tiff  agreed  to  build  a  villa,  &c.,  of  the  value  of  1,000/.,  ^^/Ilf^'ji 

on  the  ground,  and  he  agreed  to  insure,  and  keep  it  not  perform 

insured,  in  the  joint  names  of  himself  and  the  Defendant,  on^hifpart*" 

til  the  County  Fire  Office  for  900/.     The   Defendant  »!»« agreement 

*^  lor  a  lease  was 

agreed,  as  soon  as  the  house  should  be  completed,  to  to  be  void,  and 
grant  the  Plaintiff  a  lease  for  ninety-nine  years,  at  a  ^^®'  *!*«  owner 

^  J  J         ^  might  re-enter. 

rent  of  25/.  A.  B.  was  to 

insure  in  a 
particular  way, 

'*  It  was  also  agreed,  that  if  the  Plaintiff  should  not  S^^jTh^" !° 
fully  perform  the  agreement  on  his  part,  then  the  agree-  tion  of  pur- 
raent  on  the  part  of  the  Defendant,  for  executing  the  p^g  within  two 

said  lease,  should  be  void,  and  immediately  thereupon,  years.    A,  B. 

erected  the 
or  at  any  time  thereafter,  it  should  be  lawful  for  the  villa,  but  in- 

Defendant  to  re-enter  and  take  possession  of  the  pre-  '"""^  ^"i*** 

»  "^         wrong  ofnce 

mises."  and  in  the 

wrong  name. 
Held,  that  the 

contract  for  il 

The  agreement  contained  the  following  stipulation  : —  i^^^^  ^^  |„. 

"And  the  landlord  (meaning  the  Defendant)  further  dependent  of 

.  ,     .  the  option  to 

agrees,  that  he  will,  if  required,  within  two  years  after  purchase,  and 

the  date  of  this  agreement,  sell  to  him,  the  tenant,  ^^at  notwuh- 

(meaning  the  Plaintiff),  the  fee  simple  of  the  plot  of  forfeiture  of 

ground  and  premises  hereby  agreed  to  be  demised,  free  ij,uer"till  sub- 

from  rent  and  all  incumbrances,  at  the  price  of  600/.,  aisted,  and  a 

and  on  payment  of  such  purchase-money,  he,  the  land-  formance  of 

lord,  his  heirs  or  assigns,  will  duly  convey  the  same  to  j!*®  contract 

the  decreed. 
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1856.       the  tenant^  his  heire  and  assigns,  or  as  he  or  they  shall 
^-^/^      direct." 

Green 

Low.  The  Plaintiff  accordingly  erected  the  villa,  and  he 

insured  it  for  1,000/.  in  the  Royal  Exchange  Insurance 
Office^  and  not  in  the  County  Fire  Office,  and  in  his 
own  name  instead  of  in  the  joint  names  of  himself  and 
the  Defendant. 

No  lease  had  been  granted,  but  the  Plaintiff,  within 
the  period  limited  (13th  Feb.  1856),  gave  the  defendant 
notice  of  his  intention  to  purchase  the  fee  simple  of  the 
property,  and  he  tendered  the  purchase-money  and  a 
conveyance. 

The  Defendant  refused  to  convey  the  property,  in- 
sisting that  the  agreement  had  become  void,  by  reason 
of  the  Plaintiff's  neglect  to  insure,  in  the  mode  stipu- 
lated. 

The  Defendant  commenced  proceedings  at  law  to 
recover  possession,  and  the  Plaintiff  then  filed  this  bill 
for  a  specific  performance  of  the  contract  to  sell  the 
property. 

Mr.  Lloyd  and  Mr.  Smythe,  for  the  Plaintiff,  con- 
tended, that  the  right  to  purchase  was  independent  of 
the  right  to  have  a  lease  of  the  property,  and  that, 
even  if  the  right  to  the  latter  had  been  forfeited,  by  the 
mere  accident  of  insuring  in  the  wrong  office  and  in  the 
Plaintiff's  name  alone,  still  that  the  right  to  purchase 
remained  unaffected. 

Mr.  Southgate,  contra,  for  the  Defendant,  insisted, 
that,  by  the  breach  of  the  engagement  to  insure,  the 

whole 
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whole  contract  had  been  put  an  end  to.     He  cited        1856. 
Thompion  v.  Guyon  (a). 

The  MASTEa  of  the  Rolls  held,  upon  the  construc- 
tion of  the  contract,  that  the  right  to  purchase  was 
independent  of  the  right  to  a  lease,  and  he  decreed  a 
specific  performance  with  costs,  and  awarded  a  per- 
petual injunction  to  restrain  the  Defendant's  proceed* 
ings  at  law. 

(a)  «5  Simons,  65. 


in 


GARNER  r.  HANNYNGTON. 

Jtt/y  17. 

"DY  his  will,  dated  in  1830,  the  testator  devised  two  The  legal  te- 
"*^     freehold  houses  in  New  Street,  Cavent  Garden,  enStled^othe 
to  his  wife  for  life ;  "  and  all  other  his  real  and  personal  custody  of  the 

,  ,1  1  ,1        t*^^«  deeds,  and 

estate,  whatsoever  and  wheresoever,  he  gave  and  be-  they  will  not 
queathed  to  her  in  perpetuity."     And  from  and  inime-  ^®  ordered  to 

*^  .        ,  he  deposited 

diately  after  the  decease  of  his  wife,  he  gave  the  two  Court,  merely 
houses  to  the  Plaintiff  Elizabeth  Gamer  for  life,  with  ^nSr  life 
remainder  over  in  favour  of  charities,  which  were  ad-  ^  l^^ic  ?^  1^^* 
roitted  to  be  void  under  the  Mortmain  Act.  immediate  re- 

Tenion  against 
the  residuary 

The  testator  died  in  1840,  and  his  wife  died  in  1854.  devisee. 
The  Defendant,  her  residuary  devisee  and  executrix, 
had  possession  of  the  title  deeds  of  the  two  houses, 
which  she  refused  to  deliver  up  to  the  Plaintiff,  the 
tenant  for  life. 


The  Plaintiff,  alleging  herself  to  be  heiress  at  law  of 
the  testator,  filed  this  bill  for  the  delivery  up  of  these 
title  deeds. 


The 
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1866.  ^^^  Defendant  Bet  up  a  title  to  the  two  bouses  in 

^■^^"^^       remainder,  subject  to  the  life  estate  of  the  Plaintiff,  as 

^  residuary  devisee  of  the  widow,  insisting  that  the  re- 

Hannynoton.  version  of  the  two  houses  passed  to  the  widow  under 

the  residuary  devise  in  the  testator's  will,  and  under 
her  will  to  the  Defendant. 


Mr.  R.  Palmer  and  Mr.  Southgate^  for  the  Plaintiff. 
The  Plaintiff,  as  tenant  for  life,  is  entitled  to  the  custody 
of  the  title  deeds;  Davis  v.  Earl  of  DysarUa).  But, 
besides  this,  as  the  new  Statute  of  Wills  does  not  apply 
to  the  testator's  will,  which  wad  made  prior  to  1838,  the 
reversion  in  fee  in  the  two  houses,  the  devise  of  which 
to  charities  was  void  under  the  Mortmain  Act,  did  not 
pass  under  the  residuary  devise  to  the  widow ;  1  Jarman 
on  Wills  (b) ;  Upjohn  v.  Upjohn  (c) ;  but  descended  on 
the  heir  at  law.  Therefore  the  Plaintiff  is  entitled  to 
the  fee,  and  has  an  undoubted  right  to  the  muniments 
of  title. 

Mr.  Lloyd  and  Mr.  Alexander  Gordon,  contri.  First, 
the  Plaintiff  has  not  made  out  her  pedigree  as  heir  of 
the  testator.  Secondly,  the  reversion  in  fee  passed  to 
the  widow  under  the  residuary  devise,  for  the  devise  of 
the  two  houses  to  charity  was  altogether  void  under 
the  Mortmain  Act,  and  it  may  be  considered  as  omitted 
from  the  will ;  Doed,  Stewart  v.  Sheffield  {d);  Williams 
v.  Goodtitle{e).  Thirdly,  the  Plaintiff,  being  merely 
tenant  for  life,  is  not,  under  the  circumstances,  entitled  to 
the  custody  of  the  title  deeds.  They  belong  to  all  per- 
sons interested  in  the  estate,  and  ought  to  be  deposited 
in  Court  for  safe  custody  until  the  rights  of  the  parties 

have 

(a)  20  Beav,  405.  {d)  13  East,  527. 

(6)  Page  548,  2nd  edit.  (r)  10  Barn,^  Cr.  895. 


(r)  7  Beav,  59. 


\ 
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have  been  determined.     Remaindermen  are  entitled  to        1866. 

have  an  inspection  and  copies  of  the  title  deeds  to  the       ^-^-^^ 

Oaknbr 
estate,  but  the  tenant  for  life  is  not,  universally,  entitled  ^^ 

to  their  custody.  Storey  {a)  says,  "  remaindermen  and  Hannyhotom. 
reversioners,  and  other  persons  having  limited  interests 
in  real  estate,  have  a  right,  in  many  cases,  to  come  into 
equity  to  have  the  title  deeds  secured  for  their  benefit;" 
and  for  that  position  he  cites  Smith  v.  Cooke  (b);  Ban- 
bury V.  Briscoe  (c) ;  Ivie  v.  Jvie  Id) ;  Lempster  v.  Pom- 
fret  {e);  Freeman  v.  Fairlie(f).  In  Ivie  v.  Ivie(g\ 
Lord  Hardwicke  ''  agreed  this  [viz.  depositing  the  deeds 
in  Court]  to  be  the  common  practice,  in  the  case  of  a 
remainderman  whose  interest  was  expectant  on  a  mere 
tenancy  for  life,"  and  he  drew  the  distinction  in  that 
case,  that  the  Plaintiff's  interest  was  too  remote,  and 
that  the  first  tenant  for  life  was  not  the  heir  at  law. 
Here  the  Plaintiff  claims  as  heir,  and  the  Defendant's 
interest  is  immediate  and  vested.  In  Pyncent  v.  Pyn- 
cent(Ji)^  Lord  Hardwicke  intimates,  that  the  deposit 
has  been  ordered,  '^  where  the  remainderman  is  a 
stranger  to  the  tenant  for  life.  This  is  the  present 
case.  Again,  in  Smith  v.  Cooke  {i)^  Lord  Hardwicke 
is  still  more  explicit.  He  says,  '^  there  are  a  great 
many  cases,  where  a  remainderman  in  tail  or  a  rever- 
sioner in  fee,  may  come  into  this  Court  to  have  the  title 
deeds  secured  for  their  benefit,  though  an  estate  for  life 
is  standing  out"  Here  the  right  to  the  reversion  in  fee 
is  in  dispute  between  the  Plaintiff  and  the  Defendant. 
The  Plaintiff  claims  to  be  heir,  and  the  Defendant  is  a 
stranger  to  the  Plaintiff,  and  therefore  the  authorities 
cited  are  applicable  to  the  present  case. 


The 


(a)  2  Eq.  Juris.  14,  8.  704.  Jurisprudence^  469. 

(6)  3  Atk  382.  (J)  3  Mer.  30. 

(f)  2  CA.  Cat  42.  (g)  1  Atk,  430. 

{d)  1  Atkim,  431.  (A)  3  Atk.  570. 

(«)  AmbUr,  154  ;  Jeremy,  Eq.  {%)  Ibid.  381. 
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^^^\^  The  MisTBR  of  the  Rolls  (without  hearing  a  reply). 

^  The  legal  tenant  for  life  is  prima  facie  entitled  to  the 

HAifNTNOTON.  custody  of  the  title  deeds.    The  rule  is  subject  to  some 

qualification;  it  does  not  apply  to  a  case  in  which  the 
legal  estate  is  vested  in  trustees  on  particular  trusts, 
one  of  which  is  to  receive  the  rents  and  to  pay  them 
over  to  the  tenant  for  life;  in  such  a  case  I  have  held, 
that  the  trustee  was  entitled  to  the  custody  of  the  deeds. 
This  is  a  case  of  a  tenant  for  life  of  a  legal  estate,  and 
I  am  of  opinion  he  is  entitled  to  the  deeds. 

I  express  no  opinion  as  to  whether  the  Plaintiff  has 
or  has  not  made  out  his  pedigree,  it  does  not  properly 
arise,  nor  on  the  question  as  to  construction  of  the  tes- 
tator's will.  But  the  case  of  Dae  d.  Stewart  v.  Shef- 
field (a),  if  an  authority,  does  not  apply  to  this  case, 
because  there  the  words  were,  "  property  not  therein- 
before disposed  of."  Here  the  expression  is,  "  all  other 
my  real  and  personal  estate  whatsoever  and  whereso- 
ever." 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the 
custody  of  the  deeds,  and  that  an  order  must  be  made 
for  their  delivery. 

The  costs  must  follow  the  event. 

(fl)  13  East,  527. 
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1856. 


I 


PRINGLE  V.  PRINGLE. 

July  9. 

N  1790,  Andrew  PringU  married  Cordelia  Forinam,  On  the  mar- 
an  infant  of  the  age  of  eighteen,  in  India.  J^^l  infant" 

a  settlement  of 

By  the  settlement  executed  on  their  marriage,  and  estate  was  eze- 

made   between   Mr.  PringU  of   the   first   part,   Mrs.  cuted,  giving 

^  ^      '        ^       bh  interest  to 

Pringle  of  the  second  part,  and  trustees  of  the  third  the  issue  in  the 
part,  reciting  that  her  fortune  consisted  of  divers  sums  husband  sot- 
of  money,  bonds,  &c.,  in  the  hands  of  her  father's  exe-  viving  his 
cutors  in  Chancery,  it  was  declared,  that  they  should  |„  ^he  con- 

be  held  on  trust  for  Mr.  PringU  for  life,  and  in  case  he  iTO  ey«nt- 

,      .  ,  Held,  that  the 

should  die  in  Mrs.  Pringle* s  lifetime,  leaving  no  issue  issue  could  not, 
of  the  marriage,  then  on  trust  to  permit  Mrs.  Pringle  o^^^e  latter 

o  '  r  ii      event,  take  by 

to  receive  the  money,  bonds,  &c.     And  in  case  Mrs.  implication  or 
Pringle  should  die  in  the  life  of  Mr.  Pringle,  leaving  HelVaho^that 
issue  of  the  marriage,  then  (subject  to  Mr.  Pringle^s  ^^^  husband 

life  interest)  on  certain  trusts  for  such  issue.  settlement,  re- 

duced the  fund 
into  possession. 

It  will  be  observed  that  no  provision  was  made  for 
the  issue  of  the  marriage  in  the  event  of  Mr.  Pringle 
dying  in  Mrs.  Pringles  life,  leaving  issue,  and  which 
event  happened.  But  a  provision  was  expressly  made 
for  them,  in  that  event,  out  of  the  husband's  property. 


In  the  suit  in  Chancery  {Fartnam  v.  Home)  the 
Master  reported  that  the  settlement  was  a  proper  set- 
tlement, and  in  1797,  an  order  was  made  to  transfer  the 
share  of  Mrs.  Pringle  in  the  funds  (2,128/.)  to  the 
trustees  of  the  settlement. 


Mr. 
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1856.  Mr*  Pringle  died  in  1804,  leaving  four  children  and 


bis  wife  surviving;. 


All  the  original  trustees  having  died,  three  new  trus- 
tees were  appointed,  in  1838,  by  Mrs.  Pringle. 

In  1842,  Mrs.  Pringle  and  the  new  trustees  instituted 
a  suit,  in  which  a  further  sum  (1,787/.)  was  recovered 
from  the  representatives  of  the  original  trustees,  as 
included  in  the  settlement. 

Mrs.  Pringle  died  in  1854,  having  received  the  in- 
come of  the  trust  funds  down  to  her  death. 


The  executors  of  Mrs.  Pringle  claimed  "  the  whole 
of  the  trust  funds,  upon  two  grounds,  viz.,  1st,  That  in 
the  events  which  happened,  tl.e  trust  funds  were  undis- 
posed of  by  the  settlement,  and  therefore  the  absolute 
property  of  Mrs.  Pringle;  and,  2ndly,  that  if  any  trust 
was  to  be  implied  for  the  children  of  the  marriage,  such 
implied  trust  must  be  restricted  to  children  who  survived 
Mrs.  Pringle.  On  the  other  hand,  the  administratrix 
of  one  of  the  four  children  contended,  that  in  the  events 
which  happened,  the  whole  of  the  trust  funds  were  di- 
visible in  four  shares  among  the  four  children  of  the 
marriage." 

Mr.  R.  Palmer,  for  the  Plaintiffs,  contended  that 
the  whole  fund  belonged  to  the  representatives  of  Mrs. 
Pringle,  for  it  had  never  been  reduced  into  possession. 
The  settlement  had  been  approved  of  by  the  Court,  but 
contained  no  provision  for  children,  in  the  event  which 
had  happened ;  the  property  being,  at  the  time  of  the 
settlement,  that  of  an  infant,  no  trusts  in  favour  of  her 
children  could  be  raised  by  implication  ;  and  that,  there- 
fore, the  wife,  on   the  death  of  her  husband,   became 

absolutely 
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absolutely  entitled  to  the  fund   by  survivorship.      He 
mentioned  Ryland  v.  Smith  (a). 

Mr.  Freeling  and  Mr.  Woodhouse^  for  the  Defendants. 
There  are  two  questions ;  first,  whether  there  has  been 
a  reduction  into  possession ;  and,  secondly,  whether  a 
trust  in  favour  of  the  children  is  to  be  implied,  in  the 
events  which  have  happened.  As  to  the  1st.  The  fund 
had  been  reduced  into  the  husband's  possession  by  the 
settlement,  or,  at  all  events,  that  which  has  been  done  by 
the  husband  is  equivalent  to  a  reduction  into  possession; 
Burnham  v.  Bennett  {b);  Cuningham  v.  Antrobu8{c)i 
Hansen  v.  Miller  {d).  The  intention  of  the  settlement 
was  to  provide  for  the  children  of  the  marriage,  and  the 
Court  will  not  interpret  such  an  estate  or  interest  to  be  in 
the  parent  as  will  deprive  the  children  of  the  intended 
benefit;  Bavies  v.I)avies{e);  Simson  y.  Jones (f).  Se- 
condly. Trusts  for  the  children  will  be  implied ;  and  the 
Court  will  supply  defects  in  an  imperfect  trust,  upon 
consideration  of  all  the  circumstances  of  the  case  and 
the  objects  and  intentions  of  the  parties.  The  settlement 
was  prepared  in  Lidia,  and  was  only  incidently,  and  long 
after  its  execution,  found  by  the  Master's  report  to  be  a 
proper  settlement.  Allin  v.  Crawshay  (g) ;  Tunstall  v. 
Trappes  (Ji) ;  Cook  v.  Hutchinson  (t) ;  Lee  v.  Busk  (A), 
were  also  cited. 


1866. 

Prinolb 

V. 

Prinole. 


The  Mastbr  of  the  Rolls  considered  that  the  Plain- 
tifis,  as  representatives  of  Mrs.  Pringle,  the  wife,  were 
entitled  to  the  whole  fund.  That  there  had  been  no 
sufficient  reduction  into  possession,  either  by  the  fact  of 
the  husband  being  a  party  to  the  settlement,  or  by  any 

act 


(a)  1  My.  i  Cr.  53. 
(6)  2  ColL  C.  C.  254. 
(c)  ]6Siffi.436. 

d)  14  Sim.  22. 

e)  4  Beav.  57. 
if)  2  Ruu.  ^  Myl  365. 


\ 


(g)  9  Hare,  382. 
(A)  3  Sim.  312. 
(i)  1  Keen,  42. 
Ik)  14  Beav.i&d,  and  2  DeG, 
M.  ^  Got.  810. 


Primolb 

V. 
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1866.  &<^t  of  bis  subsequently.  He  said,  tbat  where  a  trustee 
bolds  a  fund  for  the  benefit  of  a  husband,  it  is  in  the 
nature  of  a  reduction  into  possession,  but  on  the  face 
Prinole.  of  this  settlement,  there  was  no  trust  for  the  husband 
beyond  the  life  estate.  That  this  Court  had  thought 
the  settlement  a  proper  one,  it  must,  therefore,  be  now 
assumed  to  be  so,  and  could  not  now  be  reformed, 
either  according  to  any  intention  which  then  existed,  or 
according  to  any  new  doctrine  of  the  Court. 

His  Honor  made  an  order  declaring  the  Plaintiffs 
entitled  to  the  fund,  as  executrixes  of  the  will  of  Mrs. 
Pringle,  being  of  opinion  that  in  the  events  that  had 
happened,  such  trust  funds  were  not  affected  by  the 
trusts  of  the  settlement.  The  costs  of  all  parties  out  of 
the  fund. 


Be  WAVELL. 

June  12* 
An  order  for     rtlHlS  Was  a  motion  by  a  solicitor  to  discharge  an 

tiUTofTouJ  ^^^^  Qf  ^^"fse  for  taxation  of  two  of  his  bills, 

bills,  and  the     which  had  been  obtained  by  the  client. 

delivery  up  of 
the  papers, 

discharged,  but      The  solicitor  had  delivered  four  bills  of  costs,  in  re- 

without  costs, 

the  solicitor  spect  of  different  matters,  and  on  the  21st  of  Aprils 
ten^ded  t*he  ^^^^f  the  client  obtained  an  order  ex  parte  for  the  taxa- 
Taxing  Mas-  tion  of  two  bills,  and  the  delivery  up  of  the  papers. 
having  ob-  ^"  ^^^  23rd  of  April,  notice  of  the  order  was  given  to 
jected,  and  not  the  solicitor,  who  attended  the  Taxing  Master  once,  on 

having  applied  ,  .       . 

to  discharge  the  8th  of  Mai/,  without  taking  any  objection.  The 
the  order  until  Master,  on  the  12th  of  May,  certified,  that  three  months 

SIX  weeks  after  \  ^'  '     , 

notice  of  it.       further  time  was  necessary  to  enable  him  to  qnake  his 

certificate  of  taxation,  and  the  solicitor,  on  the  6th  of 

June 


Re 

Wayell. 
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June  and  before  any  further  attendance,  gave  notice  of        1866. 
motion  to  discharge  the  order  of  reference. 

Mr.  H.  Palmer  and  Mr.  Amphleit,  in  support  of  the 
motion.  It  is  irregular  to  obtain  an  order  for  th^  taxa- 
tion of  a  portion  of  a  solicitor's  demand,  and  for  the 
delivery  up  of  the  client's  papers,  on  payment  of  a 
part  only  of  what  is  due  to  the  solicitor;  Holland  v. 
Gtoynne  (a) ;  In  re  Law  (ft) ;  In  re  Pender  (c).  Even 
in  case  of  a  dispute  as  to  the  liability,  the  matter  ought 
to  have  been  mentioned;  In  re  Walker {d), 

Mr.  Selwyn,  contra.  As  to  two  of  the  bills,  the  client 
wholly  repudiates  them ;  no  part  of  the  business  com- 
prised in  them  was  done  for  him.  Secondly,  the  so- 
licitor has  waived  the  irregularity,  by  attending  the 
taxation;  for  he  thereby  submitted  to  the  taxation,  and 
adopted  the  order. 

The  Master  of  the  Rolls.  The  only  question  is  as 
to  the  waiver. 

Mr.  R.  Palmer,  in  reply.  As  to  the  attendance,  the 
solicitor  could  not  help  it.  He  was  required  to  attend, 
and  if  he  had  absented  himself,  the  taxation  would  then 
have  proceeded  ex  parte. 

The  same  point  has  been  decided  in  compensation 
cases,  where  attending  before  a  jury  is  not  considered 
as  an  adoption  of  an  irregular  proceeding.  Leaving  the 
order  as  it  stands,  all  the  papers  on  which  the  solicitor 
has  a  lien  must  be  delivered  up,  though  two  bills  remain 
unpaid. 

The 

(a)   8  Beav.  124.  (c)  8  Beav.  299. 

(6)  21  Beav.  481.  (</)  14  Beav.  227. 
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1856.  T'i^^  Master  of  the  Rolls. 

If  the  application  had  been  made  speedily,  the  order 
could  not  have  stood.  I  should  have  discharged  it  with 
costs,  for  it  is  impossible  for  a  client  to  get  an  order  for 
the  delivery  up  of  the  papers,  upon  the  taxation  of  two 
out  of  four  bills  of  costs.  It  would  be  manifestly  unjust 
towards  the  solicitor. 

Here  the  solicitor  allowed  the  taxation  to  go  on 
some  time,  before  he  took  the  objection,  and,  in  conse- 
quence, it  was  necessary  to  get  the  time  extended  by 
the  Master. 

I  am  of  opinion,  that  the  order  must  be  discharged, 
but,  under  the  circumstances,  without  costs.  I  think 
the  party  moving  ought  to  pay  something  towards  the 
expenses  before  the  Master;  what  they  are  I  do  not 
know.  I  will  make  some  inquiry  as  to  that,  and  if  I 
add  anything  to  the  order,  I  will  mention  it  the  first 
day  the  Court  meets. 
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ACCOUNT. 
See  Infant. 

Practice  in  Chambers. 

ACCOUNTANT-GENERAL. 

Prospective  order  for  payment  by 
the  Accountant -General  to  the 
tenant  for  life  of  the  income  of 
funds  hereafter  to  be  paid  into 
Court,  to  the  same  account.  In  re 
Chamberlain.  Page  286 

ADEMPTION. 
1.  A  testator  bequeathed  leaseholds, 
subject  to  the  payment  thereout  of 
an  annuity  to  j4*  B*  He  afterwards 
assigned  the  leaseholds  on  other 
trusts,  and  reserved  a  power  to 
appoint  a  like  annuity  to  J,  B, 
Subsequently,  he  con6rmed  his 
will,  but  he  did  not,  in  terms, 
execute  his  power.  Held,  that 
the  annuity  failed.  Cooper  v.  ilfrni- 
tell.  (No.  1.)  223 

tOL.  XXII* 


2.  An  adeemed  bequest  is  not  set  up 
again  by  a  subsequent  confirmation 
of  the  will.  Cooper  v.  MantelL 
(No.  1.)  Page  223 

3.  In  1829,  a  testator  directed  his 
trustees  to  raise  5,000^.,  out  of 
his  real  estate,  for  his  son.  In 
1835,  on  his  son's  marriage,  he 
covenanted  to  pay,  at  his  death, 
6,000/.  to  the  trustees  of  his  son's 
settlement.  In  1850,  after  refer- 
ring to  the  legacy  of  5,000/.  to  his 
son,  he  directed  his  trustees  to 
raise  a  further  sum  of  7,000/.  for 
his  son.  Held,  by  the  Master  of 
the  Rolls  and  the  Lords  Justices 
that  the  first  bequest  had  not  been 
adeemed^  and  that  the  three  sums 
of  5,000/.,  5,000/.  and  7,000/.  were 
payable.  Hopwoodv.Hoptvood,  488 

ADMISSION  OF  ASSETS. 
1 .  Annuities  given  by  a  will  were  re- 
gularly paid  by  the  executors  for 
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six  years,  and  irregular  payments, 
on  account,  were  made  by  them 
for  the  next  four  years.  Semble, 
that  this  of  itself  would  be  an  ad- 
mission of  assets.    Payne  v.  Little, 

Page  69 

2*  This  Court  does  not  bind  execu- 
tors by  an  admission  of  assets,  if 
new  claims  on  the  estate  afterwards 
arise.     Ibid. 

d.  Payments  to  legatees,  made  under 
a  decree  in  a  legatees'  suit,  cannot 
be  allowed,  as  against  creditors,  if 
made  without  having  the  accounts 
taken,  and  therefore  as  upon  an 
admission  of  assets.  The  Official 
Managers  of  the  Newcastle^  <^c. 
Banking  Company  v.  Hymers,    d67 

ADVANCEMENT. 
See  Satisfaction. 

ADVOWSON. 
1.  A,,  seised  of  an  advowson,  of 
which  his  son  W.  J.  was  incum- 
bent, devised  it  to  trustees  to  sell 
on  his  son's  death  and  divide  the 
produce  between  his  own  nine 
children.  Held,  by  the  Master  of 
the  Rolls,  and  afterwards  by  the 
Lord  Chancellor  and  Lords  Jus- 
tices, that,  on  the  death  of  W,  J., 
the  right  of  presentation  which  then  j 
accrued  and  could  not  be  legally 
sold,  passed  by  the  will,  and  did 
not  descend  to  the  heir.  Held  also, 
by  the  Master  of  the  Rolls,  that  the 
Court  had  authority  to  make  a  par- 
tition of  an  advowson,  and  would 
follow  by  analogy  the  rule  as  to 
co-parceners,  and  give  the  right 
of  presentation  to  the  members  ! 
by  seniority ;  but  the  Lord  Chan-   ^ 


cellor  and  Lord  Justice  Knight 
Bruce  held,  that  the  right  to  pre- 
sent was  to  be  determined  between 
the  children  by  lot.  Johnstone  v. 
Baher.  Page  562 

2.  The  Court  can  make  a  partition  of 
an  advowson.     lbi<L 

AMENDMENT. 

The  original  bill  sought  relief  against 
the  Defendant,  as  mortgagee  io 
possession.  The  Defendant,  by 
his  answer,  claimed  under  a  con- 
veyance from  the  PlaintiflT.  By 
amendment,  the  Plaintiff*,  aban- 
doning the  relief  under  the  mort- 
gage title,  sought  to  avoid  the 
conveyance.  A  motion  by  the 
Defendant,  that  the  amended  bill 
might  be  taken  off*  the  file,  or 
that  the  Plaintiff*  might  pay  the 
costs  up  to  the  amendment,  was 
refused.  AUen  v.  Spring,  615 
See  Costs,  4,  5. 

ANNUITY. 

iS'tfe  Ademption,  1,  2. 

Admission  of  Assets,  1. 
Cumulative  Legacies. 

ANSWER. 
To  a  bill  to  set  aside  a  conveyance 
as  fraudulent,  under  the  statute  of 
Elizabeth,  the  Defendent,  by  his 
answer,  refused  to  answer  any 
portion  of  it,  on  the  ground  that 
the  statute  imposed  a  forfeiture 
and  six  months  imprisonment. 
After  the  time  for  excepting  had 
expired,  the  Plaintiff*  amended  his 
bill,  by  striking  oat  the  allegations 
of  fraud,  and  by  attempting  to 
remove    the    objectioD»    and    be 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


639 


again  filed  the  interrogatories. 
The  Defendant,  by  answer,  again 
insisted  on  the  objection,  and  that 
the  proceeding  of  the  Plaintiff  was 
a  mere  snare,  and  he  refused  to 
answer  any  portion  of  the  bill. 
The  Court  came  to  the  conclusion, 
that  the  two  bills  were  substan- 
tially the  same,  and  the  answer  to 
the  first  being  deemed  sufficient, 
the  Defendant  was  not  bound  to 
answer  the  second.  fVich  v. 
Parker.  Page  59 

^ee  Discovery,  1,  2. 

Insufficiency. 

Production. 

APPOINTMENT. 

See  Power,  1,  2. 

APPOINTMENT  OF  NEW 

TRUSTEE. 

See  Breach  of  Trust,  1. 

APPROPRIATION. 
A  mortgagor  died,  and  a  bill  was 
filed  by  the  mortgagee  for  the 
administration  of  the  estate,  and 
payment  of  the  mortgage.  The 
mortgaged  property  was  sold,  and 
the  produce  paid  into  Court  to  a 
general  account,  and  accumulated 
for  a  series  of  years.  Held,  that 
the  mortgagee  had  no  right  to 
treat  the  fund  as  appropriated 
to  the  mortgage,  and  take  the 
accumulations.     Irby  v,  Irby, 

217 

ARBITRATION. 
See  Insubancs. 


ASSETS. 
See  Admission  of  Assets,  1 ,  2,  3. 
Executor,  1,  2. 
Exoneration. 


BAILIFF. 
See  Infant. 

BASTARD. 

See  Evidence,  2. 

Illegitimate  Children,  1,  2,  3. 

Legitimacy. 

Wife. 

BEQUEST. 

See  Discretion. 

Illegitimate  Children. 

Survivorship. 

Will  and  the  References. 

BOND. 

<S>e  Tacking,  1. 

Voluntary  Settlement,  1, 2, 3. 

BONUS. 

!•  Bonuses  on  a  policy  held  to  be 
subject  to  the  trusts  of  a  marriage 
settlement.     Gilly  v.  Bur  ley. 

Page  619 

2.  Upon  the  construction  of  a  settle- 
ment, it  was  held,  that  a  policy 
effected  in  the  names  of  trustees 
was  itself  settled ;  but  that,  under 
the  covenant  of  the  husband  and 
the  rules  of  the  company,  the 
husband  was  entitled  to  an  option 
to  have  any  bonus  applied  in  re- 
duction of  the  premiums.  Bo- 
nuses having  been  declared,  the 
husband  continued  to  pay  the  full 
premiums,  and  it  was  held,  on  his 
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death,  that  the  bonuses  were  ac- 
cretions to  the  trust,  and  did  not 
belong  to  bis  executors.  Gilly  v. 
Bur  ley.  Page  619 

BREACH  OF  TRUST. 

1 .  A.  and  B.  were  trustees.  A  deed 
was  prepared  appointing  C.  a  new 
trustee  in  the  place  of  B.  It  was 
executed  by  C,  but  not  by  the 
other  parties,  so  that  the  appoint- 
ment was  invalid.  At  the  same 
time,  the  trust  fund  was  transferred 
by  J.  and  B.  to  A.  and  C.  After- 
wards A.  and  C.  authorized  the 
husband  of  the  tenant  for  life  to 
receive  the  fund,  and  it  was  lost. 
Held,  that  both  C.  (who  had  not 
been  appointed  a  trustee,  though 
she  had  acted  as  such),  and  B,, 
were  liable  for  the  loss.  Pearce  v. 
Pearce.  248 

2.  Two  trustees  executed  a  release 
for  trust  money,  but  one  alone  ob- 
tained possession  of  it,  and  he  in- 
vested it  on  improper  security. 
Held,  that  the  other  was  liable,  for 
it  was  his  duty  to  see  that  it  was 
properly  invested.  Thompson  v. 
Finch.  316 

5.  A  testator  who  died  in  1 S35,  di- 
rected his  executors  and  trustees 
{A.  and  B.)  to  convert  his  real 
and  personal  estate,  and  after  pay- 
ing bis  debts,  &c.  to  invest  the 
proceeds  on  mortgage  of  freeholds, 
&c.   or  on  government  securities. 

A.  and  B.  deposited  the  proceeds 
in  a  Bank,  at  interest,  in  their 
joint  names.     A.  died  in  1 842,  and 

B,  drew  out  the  balance  and  ap- 
plied it  to  his  own  use.     No  suf- 


ficient reason  being  shown  for  re- 
taining the  money  in  the  Bank,  it 
was  held,  that  the  estate  of  ^.  was 
liable  to  make  good  the  loss. 
Gibbim  v.  Taylor*  Page  344 

See  Executor,  1, 2,  3, 4,  5,  6,  7. 

Insolvent. 

Reversionary  Interest. 

Solicitor. 

BUILDING  SOCIETY. 
A  benefit  building  society  took  a 
mortgage  from  a  member  before 
its  rules  had  been  certified  and  de- 
posited. These  formalities  hav- 
ing afterwards  been  complied  with, 
it  was  held,  that  the  deed  was  ex- 
empt from  the  stamp  duty  under 
the  6  &  7  Will.  4,  c.  S2,  and  10 
Geo.  4,  c.  56,  ss.  7,  37.  Willianu 
V.  Hayward.  22( 

BURIAL  GROUND. 
Persons  had  purchased  family  graves 
in  perpetuity  in  a  private  bury- 
ing ground,  which  was  afterwards 
closed  by  order  of  the  Queen  in 
council.  There  was  no  formal 
grant  executed,  but  their  title 
was  merely  evidenced  by  a  re- 
ceipt for  the  purchase-money,  stat- 
ing the  purchase.  Held,  that  they 
were  entitled  to  an  injunction  to 
restrain  the  trustees  from  removing 
or  injuring  the  graves  or  grave- 
stones, &c.  But  held  also,  that 
the  relief  must  be  limited  to  the 
spot  purchased  by  the  Plaintifis, 
and  that  the  rights  of  the  trustees 
to  the  remainder  was  unafiTected. 
Moreland  v.  Richardson.  596 
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CHAMBERS. 
See  Evidence. 

Practice  in  Chambers. 

CHARGE. 

See  Judgment^  2,  S. 
Merger. 

CHARGING  ORDER. 

Parties  interested  in  a  fund  standing 
in  the  name  of  the  Accountant- 
General  in  one  suit,  were  ordered 
to  pay  the  Defendants  in  another 
suit  their  costs.  These  being 
taxed,  and  a  minute  having  been 
left  with  the  senior  Master  of  the 
Common  Pleas,  this  Court,  on  pe- 
tition, made  a  charging  order  on 
the  fund  for  such  costs,  and  granted 
an  interim  stop  order.  JVells  v. 
Gibbs.  Page  204 

CHARITY. 

1.  The  Court  of  Chancery  has  juris- 
diction to  alien  the  real  estate  of  a 
charity,  and  it  can  do  so  upon  an 
application  under  Sir  Samuel  Bo- 
milljfs  Act.     Re  Athton  Charity. 

288 

2.  A  testator  gave  4,000/.  to  his 
executors  upon  trust,  with  the 
concurrence  of  his  sister,  to  settle 
it  by  deed  on  trust  to  provide  sti- 
pends and  annuities  for  indigent 
persons,  not  exceeding  nine.  The 
deed  was  also  to  regulate  the  ma- 
nagement, &c.  of  the  institution. 
He  also  devised  nine  freehold 
houses  to  his  sister,  suggesting  to 
her,  but  without  imposing  any  ob- 
ligation^  legal,  equitable,  or  moral, 
that  they  might  be  converted  into 


almshouses^  for  the  recipients  of 
the  income  of  the  legacy.  By  a 
codicil  he  revoked  such  parts  of 
his  will  '*  as  related  to  the  building 
of  certain  almshouses"  (there  was 
none),  and  released  his  executors 
"  from  carrying  out  the  same  and 
the  stipends  and  annuities  con- 
nected therewith."  Held,  Brst,  that 
the  charitable  gifl  was  valid  ;  and 
secondly,  that  it  had  been  revoked 
by  the  codicil.  Baldwin  v.  Bald-- 
win.  Page  41 3 

See  Mortmain. 

CHEQUE. 
See  Public  Company,  3. 

CHILDREN. 

1.  A  testator  bequeathed  leaseholds 
equally  to  his  four  grandchildren, 
and  after  their  decease,  to  "  such 
lawful  issue"  as  they  or  any  or 
either  of  them  should  leave.  Held, 
that  on  the  death  of  each  grand- 
child, his  issue  of  every  degree 
then  living  became  equally  entitled 
to  his  one-fourth,  and  that  issue 
was  not  to  be  read  ''children," 
though  in  a  subsequent  gift  he  had 
used  that  expression.  Waldron  v. 
Boulter.  284 

2.  Under  a  similar  devise  of  renew- 
able leaseholds  and  copyholds  to 
the  four  grandchildren  equally,  and 
after  their  death,  "  for  such  child- 
ren as  they  or  any  or  either  of 
them  should  leave  her  or  him  sur- 
viving." Held,  that  on  the  death 
of  each  grandchild,  his  "  children" 
then  surviving  took  as  tenants  in 
common,    liid. 
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CHIMNEY. 

A,  sold  to  B,  (the  owner  of  the  ad- 
joining premises)  the  right  of  using 
two  chimneys  in  A,*s  wall.  The 
consideration  was  paid^  and  they 
were  used  for  eleven  years,  but 
no  grant  was  executed.  C.  pur- 
chased A,*s  house  without  notice 
of  the  right ;  but  there  being  four- 
teen chimney-pots  on  the  wall  and 
only  twelve  flues  in  AJs  house,  the 
Court  held,  that  C.  was  put  on  in- 
quiry, that  he  had  constructive 
notice  of  the  right,  and  was  bound 
by  it,  and  an  injunction  was  granted 
to  restrain  C.  from  stopping  up  the 
two  chimneys.  It  was  also  held, 
that  it  was  not  necessary  that  the 
bill  should  pray  for  a  specific  per- 
formance, and  that  the  absence  of 
a  grant  was  immaterial.  Hervey 
V.  Smith.  Page  299 

CHURCH. 
See  Mortmain. 

CHURCH  PREFERMENT. 

See  Advowson. 

DiSCBETIONARY  GiFT. 

CLASS. 

See  "ok"  read  "and,"  2. 

CO-EXECUTOR. 

See  Executor,  3. 

COMPANY. 

See  Contributory. 

Public  Company,  1,  2,  3,  4. 

CONDITIONS  OF  SALE. 

See  Vendor  and  Purchaser,  3, 4,  5. 


CONFIRMATION. 
See  Solicitor  and  Client,  2. 

CONFLICT  OF  LAWS. 
See  Foreign  Contract. 

CONSTRUCTION. 

See  Contract. 
Deed. 
Discretion. 
Implication. 
Insolvent,  I. 
Marriage  Settlement. 
Unmarried,  3. 

CONTINGENT  REMAINDERS. 

Devise  to  trustees  and  their  heirs  to 
preserve  contingent  remainders. 
Held  to  pass  an  estate  during  the 
life  of  the  tenant  for  life  only  and 
not  in  fee.     Haddeisey  v.  Adams. 

Page  266 

CONTRACT. 

The  owner  of  a  plot  of  ground  agreed 
to  grant  a  lease  of  it  to  A.  B,  as 
soon  as  the  latter  had  erected  a 
villa  thereon.  But  it  was  stipu- 
lated, that  if  A.  B,  should  not 
perform  the  agreement  on  his  part, 
the  agreement  for  a  lease  was  to 
be  void,  and  that  the  owner  might 
re-enter.  A,  B,  was  to  insure  in 
a  particular  way,  and  he  was  to 
have  the  option  of  purchasing  the 
fee  within  two  years.  A,  B, 
erected  the  villa,  but  insured  in 
the  wrong  office  and  in  the  wrong 
name.  Held,  that  the  contract  for 
a  lease  was  independent  of  the  op- 
tion to  purchase,  and  that  notwith- 
standing the  forfeiture  of  the  first, 
the  latter  still  subsisted,  and  a  spe- 
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cific  performance  of  the  contract 
for  sale  was  decreed.  Green  v. 
Low,  Page  626 

See  Burial  Ground. 

Foreign  Contract. 

Implication. 

Specific  Performance. 

Vendor  and  Purchaser. 

CONTRIBUTION. 
See  Insurance. 

CONTRIBUTORY. 

1.  Where,  after  the  objects  of  a  com- 
pany have  totally  failed,  and  it  is 
insolvent,  and  practically  at  an 
end,  other  persons  are  induced  to 
join  the  concern,  and  even  sign 
the  deed,  by  misrepresentations 
made  by  the  directors  as  to  the 
flourishing  state  of  the  concern, 
they  are  not  liable  to  be  made 
contributorics.  BelVs  Case,  In 
re  "  The  Universal  Provident  Life 
Association*"  S5 

2.  The  result  would  be  different, 
where  the  misrepresentations  are 
made  by  the  proprietors  on  the 
original  constitution  of  the  com- 
pany, and  the  question  of  con- 
tribution arises  between  a  number 
of  innocent  shareholders.        Ibid, 

3.  A  director  of  a  joint  stock  com- 
pany proposed  to  retire  from  the 
company  and  be  released  from  all 
liability.  The  board  assented  to 
this,  on  his  making  a  loan  to  the 
company.  He  did  so,  and  trans- 
ferred all  his  shares  to  some  of  the 
continuing  directors.  The  Court 
held  that  the  transaction  was  in- 
valid, and  placed  his  name  on  the 


list  of  contributorics  for  the  whole 
of  the  shares.  Daniel! s  Case^  Re 
the  Universal  Provident  Life  Asso- 
ciation. Page  43 

4.  A,  B.  became  a  shareholder  and 
director  of  a  company,  on  the 
representations  of  one  of  the  di- 
rectors, that  it  was  in  a  flourishing 
condition,  whereas  it  was  on  the 
verge  of  insolvency.  Held,  that 
the  misrepresentation  did  not  re- 
lieve A.  B,  from  being  a  contribu- 
tory. Holt's  Case,  Re  the  Universal 
Provident  Life  Association.  48 

5.  There  being  a  disagreement  be- 
tween two  sections  of  directors  of  a 
joint  stock  company,  it  was  agreed 
that  one  section  should  retire,  and 
transfer  their  shares  to  the  con- 
tinuing directors.  The  shares 
were  transferred  accordingly,  and 
were  afterwards  again  transferred, 
and,  at  the  date  of  the  winding- 
up  order,  stood  in  the  names  of 
other  persons.  The  Court  held, 
that  the  first  arrangement  was 
invalid,  and  that  the  retiring  di- 
rectors were  still  contributorics^ 
notwithstanding  the  subsequent 
transfers.  Hunt's  Case,  In  re  the 
Universal  Provident  Life  Assur^ 
ance  Association.  55 

CONVERSION. 

Subject  to  the  debts,  &c.,  real  estates 
were  devised  to  A.  They  were 
all  sold  in  an  administration  suit, 
to  which  the  devisee  was  a  party. 
After  payment  of  the  debts,  &c. 
there  remained  a  sum  in  Court  at 
the  death  of  the  devisee.  Held, 
that  it   was   of  the  character  of 
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real  estate,  and  passed  to  her  heir. 
Cooke  V.  Dealey.  Page  196 

COPYHOLDS. 
By  a  voluntary  settlement,  the  settlor 
assigned  a  mortgage,  and  pur- 
ported to  convey  copyholds ;  he 
also  covenanted  for  quiet  enjoy- 
ment and  for  further  assurance. 
He  died  without  having  surren- 
dered the  copyholds.  Held,  that 
this  Court  would  not  render  its 
assistance  to  compel  the  voluntary 
settlement  to  be  perfected.  De- 
ning  v.  Ware,  184 

COSTS. 

1 .  When  the  interest  of  a  mortgage 
is  regularly  paid,  and  the  mort- 
gagor has  never  been  called  on  to 
discharge  the  principal,  the  costs 
of  a  transfer  of  the  mortgage,  made 
by  the  mortgagee  without  any  com- 
munication with  the  mortgagor,  are 
not  properly  chargeable  against 
him.     In  re  Radcliffe.  201 

2.  A,  mortgaged  to  B  ,  and  the  secu- 
rities were  prepared  by  a  Brm  of 
solicitors  in  which  B»  was  a  part- 
ner. The  firm  acted  for  the  mort- 
gagor. Held,  that  B.^s  security 
did  not  extend  to  the  bill  of  costs 
of  the  firm.  Gregg  v.  Slater,     314 

3.  Pending  a  foreclosure  suit,  the 
mortgagee  was  fully  paid.  He, 
however,  made  further  claims  and 
brought  the  cause  to  a  hearing. 
His  claim  appearing  unfounded, 
he  was  ordered  to  pay  all  the  sub- 
sequent costs.     Ibid, 

4.  Where  a  charge  against  a  Defend- 
ant is  struck  out  by  amendment, 


the  Defendant  is  not  justified  in 
entering  into  evidence  on  the  sub- 
ject. Stewart  v.  Stewart,  Page  S9S 
5,  The  original  bill  insisted  on  the 
invalidity  of  the  appointment  of 
new  trustees  made  by  the  Defend- 
ant on  the  ground  of  her  mental 
incapacity.  Though  the  charge 
as  to  mental  incapacity  was  struck 
out  by  amendment,  the  Defendant, 
nevertheless,  entered  into  evidence 
on  the  subject.  Held,  that  the 
course  was  improper,  and  though 
the  appointment  was  upheld,  and 
the  Plaintiff  was  ordered  to  pay 
the  costs  relating  to  that  matter, 
yet  the  Defendant  was  ordered  to 
pay  the  costs  of  the  evidence  as 
to  her  mental  capacity.  Ibid, 
See  Amendment. 

Charging  Order. 

Receiver  pendente  lite,  1, 
2,  3. 

Trustee,  2. 

CREDITOR. 

See  Admission  of  Assets,  3. 

Judgment,  1,  2,  3,  4. 

CROWN. 
See  Forfeiture,  1,  2. 
Trustee,  1. 

CUMULATIVE  LEGACIES. 
The  testator  bequeathed  to /^., for  her 
life,  an  annuity  of  10/.,  the  annuity 
of  1 9  guineas  upon  the  death  of  A,t 
and  the  annuity  of  50/.  when  the 
mortgage  on  his  estate  should  be 
reduced  to  500/.,  ''and  which  re- 
spective sums  of  10/.,  19  guineas, 
50/.,  as  the  case  might  be,  were  to 
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be  paid"  half-yearly.  Held,  that 
they  were  cumulative.  Hartley  v. 
OstUr,  Page  449 


DEBT. 
A,i  in  January i  1853,  gave  to  B.  his 
I.  O.  U.  for  Q51.  After  A:s  death, 
B.  having  claimed  the  amount,  his 
receipt  for  the  amount  was  pro- 
duced. B.  swore,  positively,  that 
the  amount  had  never  been  paid. 
The  Court  held,  that  it  could  not 
act  on  his  unsupported  testimony 
against  the  written  evidence.  In 
re  Farrmoi  Estate,  400 

DEBTOR  AND  CREDITOR. 
See  Debt. 

Policy  of  Assurance. 

Voluntary  Settlement,  1. 

DEED. 
Every  deed  is  to  be  taken  most 
strongly  against  the  grantor ;  but 
where  the  owner  of  an  estate,  on 
his  marriage,  settles  it  upon  him- 
self for  life,  with  remainders  over, 
and  is  therefore,  in  one  sense,  both 
grantor  and  grantee,  his  interest 
under  the  deed  is  to  be  construed 
as  if  a  stranger  had  been  the 
grantor.  Vincent  v.  Spicer,  380 
See  Implication. 

Public  Company,  2,  S. 
Unmarried,  3. 

DELAY. 
See  Rescinding  Contract,  1,  2. 
Vendor  and  PurchaseR|  6,  9. 


DEMONSTRATIVE  LEGACY. 

The  testator  bequeathed  to  C  IV.  C. 
the  full  amount  of  whatever  sum 
H.  H.  might  be  indebted  to  C.  W. 
C,  at  the  testator's  decease.  The 
testator  added,  "  and  it  is  my  po- 
sitive will,  that  the  amount  re- 
quired for  the  payment  of  the 
same,  whatever  it  may  be,  be 
taken  out  of  the  amount  of  that 
share  to  which  H,  H,  becomes  en- 
titled to  a  life  interest  under  my 
will."  The  share  of  ^.  ff.  proved 
insufficient  to  pay  the  debt.  Held, 
that  this  was  not  a  demonstrative 
legacy  to  C  W.  C,  and  that  his 
debt  could  only  be  satisfied  out  of 
the  assets  so  far  as  the  share  of 
H.  H. therein  would  extend.  Courd 
V.  Holdemess,  P>ge  391 

DEMURRER. 

1 .  In  a  bill  against  B.  and  C.  the  Plain- 
tiff stated  a  circumstance,  which 
was  material  in  order  to  charge  C, 
not  positively  as  a  fact,  but  as  an 
allegation  made  by  B.  A  de- 
murrer by  C.  was  allowed.  White 
v.  Smale.  72 

%,  Demurrer  overruled,  on  the  ground 
that  the  bill  involved  questions  of 
too  difficult  a  nature  to  decide  on 
demurrer.     Hope  v.  Hope.      351 

DEVASTAVIT. 

See  Executor. 

DEVISE. 
See  Contingent  Remainders. 
Estate,  1,2. 
Survivorship,  1. 
Will. 
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DIRECTORS. 

See  Contributory. 

Public  Company,  1,  3. 

DISCOVERY. 

1.  The  Plaintiffs  and  Defendants 
were  partners  in  a  colliery,  the 
lease  of  which  expired  in  1846. 
The  Defendants  gave  notice  to  dis- 
solve at  the  expiration  of  the  old 
lease,  and  they  obtained  a  renewal 
to  themselves.  The  Plaintiffs  in- 
sisted that  they  were  entitled  to 
participate  in  the  new  lease,  and 
stated  facts  in  support  of  that 
equity.  The  Defendants,  by  an- 
swer, denied  the  Plaintiffs'  right, 
and  declined  to  set  out  the  ac- 
counts of  the  subsequent  profits  of 
the  colliery,  or  to  produce  the  do- 
cuments subsequent  to  the  disso- 
lution, which,  they  said,  did  not 
tend  to  shew  the  Plaintiffs*  right 
to  a  decree,  until  the  Plaintiffs  had 
established  some  right  in  the  new 
partnership.  Held,  that  they  were 
bound  to  answer  and  to  produce. 
Clegg  v.  Edmonson.  Page  125 

2.  Where  the  Defendant,  neither 
pleading  nor  demurring,  answers 
the  bill,  he  must  answer  fully  :  but 
there  are  exceptions  to  the  rule,  as 
where  the  Defendant  sets  up  a 
distinct  and  independent  title  in 
himself,  which,  if  established,  will 
destroy  the  PlaintifTs  title.  In 
that  case,  he  is  not  bound  to  pro- 
duce or  set  out  any  documents 
which  he  swears  establish  his  own 
title,  and  do  not  establish  that  of 
the  Plaintiff.  Cases  where  the 
discovery  would  subject  the  De- 


fendant to  penalties  and  forfeitures 
are  also  exceptions  to  the  rule. 
Clegg  V.  Edmonson.  Page  125 
3.  The  expression,  **  tending  to 
make  out  the  PlaintiflTs  title,** 
means,  his  title  to  the  relief  which 
he  seeks  by  his  bill.  Ibid. 
See  Answer. 


DISCRETION. 

1 .  A  testator  empowered  his  widow,  if 
his  children  should  conduct  them- 
selves to  her  satisfaction  up  to  the 
age  of  twenly-five,  and  marry 
with  her  approbation,  but  not 
otherwise,  to  give  them  1,000/1 
each  for  the  purpose  of  setting 
out  in  the  world.  Held,  that  she 
had  a  discretionary  power  which 
she  might  exercise  after  a  child 
attained  twenty- 6 ve,  though  un- 
married.    Davidson  v.  Rook.   206 

2.  A  testator  authorized  his  trustees  to 
apply  any  sum  not  exceeding  600/. 
in  the  purchase  of  church  prefer- 
ment for  A.  A.  died  before  any 
sum  had  been  so  applied.  Held, 
that  the  gift  wholly  failed.  Cow- 
per  V.  Mantell.  (No.  2.)  231 

DISCRETIONARY  POWER. 

See  Discretion. 
Revocation. 

DISMISSAL. 

See  Receiver  pendente  Lite. 

1,2. 
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EASEMENT. 
See  Chimney. 

ENJOYMENT  IN  SPECIE. 
See  Leaseholds. 

ERROR. 
See  Mortgage,  1 . 

ESCHEAT. 
iSce  Trustee,  1. 

ESTATE. 

Deyise  to  trustees  and  their  heirs  to 
preserve  contingent  remainders. 
Held  to  pass  an  estate  during  the 
life  of  the  tenant  for  life  only,  and 
not  in  fee.     Haddelsey  v.  Adams. 

Page  266 

Devise  to  trustees  and  their  heirs,  in 
trust  for  A.  and  his  wife  for  their 
lives,  and  after  the  death  of  the 
survivor,  to  testator's  four  grand- 
daughters, as  tenants  in  common, 
during  their  respective  lives,  with 
benefit  of  survivorship,  remainder 
to  the  trustees  *'  and  their  heirs,'* 
upon  trust  to  preserve  contingent 
remainders,  remainder  to  the  issue 
male  of  the  four  grand-daughters 
successively,  remainder  to  the  tes- 
tator in  fee.  Held,  that  the  grand- 
daughters took  for  life  as  tenants 
in  common,  with  survivorship  to 
the  survivors  and  survivor  of 
them  ;  and  that  after  the  death  of 
the  last  survivor,  their  issue  took 
several  inheritances  in  tail.  Held, 
also,  that  the  limitation  to  trustees 
and  their  heirs  to  support  contin- 
gent remainders  was  not  a  fee,  so 
as   to   make   the  subsequent   re- 


mainders equitable  and  prevent 
the  coalescing  of  the  remainder  to 
the  issue  with  the  life  estate  to 
the  parent,  and  therefore  that 
the  four  grand-daughters  took 
estates  tail.     Haddelsey  v.  Adams, 

Page  266 

ESTATE  FOR  LIFE. 
See  Estate. 

EVIDENCE. 

1.  Observations  as  to  the  danger  of 
allowing  a  party  to  mend  his  case, 
upon  a  reference  back  to  Cham- 
bers, after  it  has  been  brought 
before  the  Court,  and  the  exact 
point  in  which  the  evidence  is 
thought  to  be  defective  is  known. 
Basham  v.  Smith,  190 

2.  On  a  question  of  legitimacy,  it 
appeared  that  the  child  had  been 
born  three  months  after  the  mar- 
riage. It  was  suggested  that  the 
wife  had  not  seen  the  husband 
until  immediately  before  the  mar- 
riage ;  and  at  the  period  of  con- 
ception he  was  married  to  another 
person.  In  the  cross-examination 
of  the  mother,  it  was  proposed  to 
ask  her,  "  How  long  she  had 
known  her  husband  before  her 
marriage."  This  question  was 
objected  to,  but  the  Court  allowed 
her  to  be  asked, — **  When  did  you 
first  become  acquainted  with  your 
husband?*'  and  she  having  an- 
swered twelve  months  before  her 
marriage,  the  Court  would  not 
permit  this  subject  to  be  further 
pursued.     Anon,  v.  Anon,        481 
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3.  Little  reliance  is  to  be  placed  on 
the  evidence  of  surveyors  in  a 
contest  as  to  value.  Waters  v. 
Thorn.  Page  547. 

See  Costs,  4,  5. 

Debt. 

Reforming  Deed. 

EXAMINATION  VIVA  VOCE. 

See  Practice  in  Chambers. 

EXECUTOR. 

1.  Where  executors  have  neglected 
to  realize  assets,  which  are  out- 
standing upon  an  improper  invest- 
ment, there  is  no  fixed  period  at 
which  the  loss  is  to  be  calculated. 
It  depends  on  the  particular  nature 
of  the  property  and  the  evidence 
affecting  it.     Hughes  v.  Empson. 

181 

2.  Losses  occurred  by  the  non-sale 
of  Crystal  Palace  shares,  which 
were  at  a  premium  at  the  tes- 
tator's death,  but  subsequently 
fell  to  a  discount.  The  executors 
were  charged  by  the  certificate 
with  the  value  at  the  end  of  two 
months,  but  the  Court  varied  the 
certificate  to  twelve  months.    Ibid, 

3.  If  one  executor  does  an  act  which 
enables  his  co-executor  to  obtain 
sole  possession  of  money  belonging 
to  the  estate  and  which,  but  for  that 
act,  he  could  not  have  obtained 
possession  of,  and  the  money  is 
afterwards  misapplied  by  such  co- 
executor,  both  are  liable  for  the 
loss.     Candler  v.  Tilktt.  257 

4.  C,  who  knew  that  7*.,  his  co-exe- 
cutor, owed  money  to  the  testator 


on  an  equitable  mortgage,  allowed 
him  to  keep  the  title  deeds  in  his 
sole  possession,  taking  no  steps  to 
compel  payment,  though  he  was 
very  active  in  recovering  a  debt 
due  to  himself  personally  from  T. 
T.  deposited  his  title  deeds  with 
another  person  as  a  security  for 
fresh  advances,  and  the  testator's 
debt  was  lost.  Held,  that  C.  was 
liable.     Candler  v.  TtUett. 

Page  257 

5.  A  testator  placed  his  securities  in 
the  custody  of  T,  his  confidential 
solicitor.  By  his  vrill,  he  appointed 
T.  and  C  his  executors.  T,  made 
out  a  list  of  such  securities,  which 
he  signed  and  retained  in  a  box, 
but  he  gave  the  key  to  C  After- 
wards, T,  sent  the  box  to  C,  re- 
questing him  to  take  out  a  mort- 
gage  security  and  send  it  to  him 
for  the  purposes  of  an  intended 
transfer.  C  having  no  reason  to 
suspect  T.  complied,  and  the  mort- 
gage money  was  received  by  T, 
alone  and  misapplied  by  him. 
Held,  that  his  co-executor  (C.) 
was  not  liable,  it  appearing  from 
the  evidence  that  the  solicitor  had 
a  second  key  of  the  box,  and  could 
and  probably  did  open  the  box 
himself.     Ibid, 

6.  Payments  to  legatees  is  no  answer 
to  the  claims  of  creditors,  though 
no  debt  had  arisen  at  the  time  of 
such  payment.  Thus,  where  the 
testator  held  shares  in  a  banking 
company,  and  nine  years  af^er  his 
death  the  bank  was  wound  up  and 
a  call  made,  it  was  held,  that  pay- 
ments to  legatees  in  the  meantime 
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could  not  be  allowed  to  the  exe- 
cutors as  against  the  oflScial  ma- 
nager in  respect  of  the  call.  The 
Official  Managers  of  the  New- 
castle, S^c.  Banking  Company  v. 
Hymers.  Page  ii67 

7.  A  testator  died  in  1829  ;  part  of 
his  assets  consisted  of  a  promissory 
note  for  1 00/.  of  five  persons.  All 
interest  on  it  was  paid  down  to 
18d7,  but  by  whom  it  did  not  ap- 
pear. In  1 837)  the  executor  took 
the  note  of  one  of  the  five  for  the 
1  OO/.y  and  interest  was  paid  until 
1842.  Subsequently  nothing  was 
done,  and  the  debt  became  barred 
by  the  statute.  Held,  that  the 
taking  the  second  note  was  equi- 
valent to  payment  of  the  first,  and 
the  executor  was  charged  with  the 
100/.  Sparkes  v.  RestaL  587 
See  Admission  of  Assets. 

Breach  of  Teust,  3. 

Partner,  2. 

EXONERATION. 
A  testator  devised  an  estate  (X.)  to 
trustees,  upon  trust  to  raise  (in  aid 
of  his  personal  estate)  sufficient  to 
satisfy  his  debts  and  the  mortgages 
on  his  estate  (F.),  which  he  devised 
to  his  daughters ;  and  he  declared 
that  the  incumbrances  on  Y.  should 
be  payable  out  of  X,  **  in  exonera- 
tion of"  F.  On  the  testator's  death, 
the  real  estate  (Z.)  descended  to  his 
heir  at  law.  Held,  that  as  between 
X.  and  Z.,  the  former  was  pri- 
marily liable  to  pay  the  mortgage 
and  other  debts.  Phillips  v.  Parry. 

279 


FELONY. 
See  Forfeiture,  ] ,  2. 

FEME  COVERT. 
See  Husband  and  Wife. 
Reversionary  Interest. 

FORECLOSURE. 

See  Costs,  2^  3. 
Mortgage,  2. 

FOREIGN  CONTRACT. 

An  English  gentleman  married  a 
French  lady  and  became  domi- 
ciled in  France,  Diflferences  arose 
between  them,  and  they  entered 
into  a  contract,  without  the  inter- 
vention of  trustees,  to  put  an  end 
to  them.  It  was  in  the  French 
language,  and  was  executed  by  one 
party  in  France  and  by  the  other 
in  England,  and  was  to  be  per- 
formed partly  in  France  and  partly 
in  England,  The  wife  filed  a  bill 
for  specific  performance  against 
her  husband,  to  which  he  de- 
murred. The  demurrer  was  over- 
ruled, on  the  ground  that  the  ap- 
plication of  the  French  law  was 
not,  upon  the  statements  in  the 
bill,  excluded,  and  that  the  ques- 
tions of  international  law  were  too 
difficult  to  be  decided  on  de- 
murrer. Hope  V.  Hope.    Page  351 

FORFEITURE. 
1.  A  testator  devised  a  real  estate 
to  his  widow  for  life,  and  at  her 
death  to  trustees  to  sell  and  pay 
part  of  the  proceeds  to  B.,  who 
committed  a  felony,  but  had  un- 
dergone his  punishment  before  the 
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widow's  death.  Held,  that  his  in- 
terest was  not  forfeited  to  the 
Crown.     In  re  Thoinpson*s  Trust, 

Page  506 
2.  The  same  testator  directed  his 
trustees  to  provide  a  fund,  out  of 
his  personalty  and  other  real  es- 
tate, to  secure  an  annuity  for  his 
widow.  The  fund  was  provided. 
Held,  that  B.*s  interest,  being 
vested,  became  forfeited  to  the 
Crown,  by  his  conviction  for  fe- 
lony in  the  widow's  life,  though 
he  had  undergone  his  punishment 
previous  to  her  death.  Ibid. 

See  Contract. 

FRAUD. 

See  Solicitor  and  Client. 
Voluntary  Settlement. 

FRAUDULENT  DEED. 

See  Voluntary  Settlement,  1. 

FREIGHT. 

See  Ship,  1,2,  3,  4. 

FRENCH  CONTRACT. 
See  Foreign  Contract. 
Husband  and  Wife. 

FURTHER  ASSURANCE. 

See  Voluntary  Settlement,  S. 


GOODWILL. 
1.  The  estate  of  a  deceased  partner 
is   entitled   to   participate  in  the 


goodwill  of  a  business,  which  does 
not  belong  to  the  surviving  part- 
ners, except  by  express  agreement. 
Wedderhum  v.  Wedderbwm. 

Page  84 

GRANT. 
See  Burial  Ground. 
Chimney. 


HEIR. 

See  Exoneration. 
Judgment,  1,  4. 

HEIR  AND  NEXT  OF  KIN. 
See  Conversion. 

HUSBAND  AND  WIFE. 
1.  An  English  gentleman  married  a 
French  lady  and  became  domi- 
ciled in  France,  Differences  arose 
between  them,  and  they  entered 
into  a  contract,  without  the  inter- 
vention of  trustees,  to  put  an  end 
to  them.  It  was  in  the  French 
language,  and  was  executed  by  one 
party  in  France  and  by  the  other 
in  England,  and  was  to  be  per- 
formed partly  in  France  and  partly 
in  England.  The  wife  filed  a  bill 
for  specific  performance  against 
her  husband,  to  which  he  de- 
murred. The  demurrer  was  over- 
ruled, on  the  ground  that  the  ap- 
plication of  the  French  law  was 
not,  upon  the  statements  in  the 
bill,  excluded,  and  that  the  ques- 
tions of  international  law  were  too 
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difficult  to  be  decided  on  de- 
murrer. Hope  V.  Hope.  Page  351 
ft.  The  whole  of  a  life  interest  in  a 
fund  belonging  to  a  feme  covert 
was  given  (under  the  circum- 
stances) to  her,  in  exclusion  of  all 
right  of  the  assignee  in  insolvency 
of  the  husband,  though  the  hus- 
band and  wife  were  living  together. 
Koeber  v.  Sturgis.  588 

See  Revebsionary  Interest. 
Illegitimate  Children,  d. 
Unmarried. 


ILLEGITIMATE  CHILDREN. 

1.  It  is  settled  that  a  bequest  cannot 
be  made  by  a  man  to  his  future 
illegitimate  children,  for  they  can 
have  acquired  no  title  by  repute ; 
but  it  is  not  settled  whether  a  gift 
can  be  made  to  the  future  illegiti- 
mate children  of  a  woman.  Pratt 
T.  Mathen.  828 

2.  Illegitimate  children  cannot  take 
under  a  gift  to  a  class  of  children, 
unless  it  is  clear  that  the  legitimate 
children  never  could  have  taken 
under  the  gift.  Ibid, 

9.  A  testator  having  married  his 
deceased  wife's  sister,  and  while 
living  with  her  as  his  wife,  made 
his  will,  whereby  he  gave  all 
his  real  and  personal  estate  '^  to 
my  wife'*  for  life,  and  after  her 
death  upon  trust  **  for  all  and 
every  my  children  hereafter  to  be 
bom."  At  the  date  of  the  will, 
the  testator  had  no  children  what- 
aver,  but  two  days  after  a  son  was 


born.  Held,  that  the  gift  "to 
my  wife**  was  good,  but  that  the 
son  could  not  take  under  the  gift 
to  children  "  hereafter  to  be  born.'* 
Pratt  V.  Maihem.  Page  828 

IMPLICATION. 
On  the  marriage  of  a  female  infant, 
a  settlement  of  her  personal  es- 
tate was  executed,  giving  an  in- 
terest to  the  issue  in  the  event  of 
the  husband  surviving  his  wife, 
but  none  in  the  contrary  event. 
Held,  that  the  issue  could  not  on 
the  latter  event  take  by  implica- 
tion or  construction.  Held,  also 
that  the  husband  had  not,  by  the 
settlement,  reduced  the  fund  into 
possession.      Pringle  v.   Pringie. 

681 

INFANT. 

A  party  in  possession  of  an  infant's 
estate,  under  a  voidable  deed, 
treated  as  his  bailiff^  and  made  to 
account  for  the  rents  for  more 
than  six  years  before  the  filing  of 
the  bill.    Nanney  v.  WUliams.  452 

INJUNCTION. 
Application  for  leave  to  serve  a 
notice  of  motion  for  an  injunction, 
prior  to  the  bill  being  filed,  re- 
fused|  the  Court  declining  to  do 
more  than  give  leave  to  serve  the 
notice  of  motion  with  the  copy 
of  the  bill.«  Simmant  v.  Hearmide, 

412 
See  Burial  Ground. 
Chimney. 
Timber. 
Waste. 
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INSOLVENT. 

1 .  The  '*  full  discbarge  (of  a  prisoner) 
from  custody  without  any  adjudi- 
cation" by  the  Court,  under  the 
provisions  of  the  37 ih  sect,  of  1  & 
2  Fict,  c.  110,  means  a  discharge 
from  prison  in  a  complete  and 
unconditional  form.  The  word 
"  full,*'  as  applied  to  the  word 
"discharge/*  is  explained  by  the 
dSth  section^  which  shews  that  the 
insolvent  may  obtain  a  discharge 
from  prison  on  bail,  or  upon  con- 
ditions not  amounting  to  a  full 
discharge.        Btuham    v.    Smith. 

Page  190 

2.  Therefore,  where  a  vesting  order 
was  made,  and  before  any  final 
order  of  adjudication  or  any  fur- 
ther step  taken,  the  insolvent  was 
discharged  by  the  detaining  cre- 
ditor, and  no  revesting  order  was 
ever  made,  it  was  held,  that  the 
discharge  was  a  "  full  discharge" 
under  the  37th  section,  and  that 
after-acquired  property  did  not 
pass  to  the  provisional  assignee 
under  that  insolvency.     Ibid, 

3.  A  demand  in  respect  of  a  breach  of 
trust  is  barred  by  the  trustee's  dis- 
charge under  the  Insolvent  Act,  if 
properly  inserted  in  the  schedule. 
Thompson  v.  Finch.  316 


INSUFFICIENCY. 
Questions  of  insufficiency  of  answer 
and  production  of  documents  rests 
on  the  same  grounds,  and  must  be 
dealt  with  in  the  same  way.  Clegg 
v.  Edmonson.  125 


INSURANCE. 
In  the  case  of  a  Mutual  Marine  In- 
surance Company,  where  the  mem- 
bers are  numerous,  the  Court  has 
jurisdiction,  on  a  loss,  to  enforce 
contribution  and  payment  of  it, 
either,  where  the  amount  has  al- 
ready been  ascertained,  under  the 
rules,  by  arbitration,  or  where  it 
has  not  been  so  ascertained.  Toy- 
lor  V.  Dean.  Page  429 

See  Bonus. 

INTEREST. 
See  Public  Company,  1. 

INTERNATIONAL  LAW. 
See  Foreign  Contract. 
Husband  and  Wifb. 

ISSUE. 

1.  A  testator  bequeathed  leaseholds 
equally  to  his  four  grandchildren, 
and  aAer  their  decease,  to  **  such 
lawful  issue"  as  they  or  any  or 
either  of  them  should  leave." 
Held,  that  on  the  death  of  each 
grandchild,  his  issue  of  every  de- 
gree then  living  became  equally 
entitled  to  his  one-fourth,  and  that 
issue  was  not  to  be  read  ** children" 
though  in  a  subsequent  gift  he  had 
used  that  expression.  WeUdron  v. 
Boulter.  284 

2.  Under  a  similar  devise  of  renew- 
able leaseholds  and  copyholds  to 
the  four  grandchildren  equally,  and 
af^er  their  death, "  for  such  children 
as  they  or  any  or  either  of  them 
should  leave  her  or  him  surviv- 
ing." Held,  that  on  the  death  of 
each  grandchild,   his  '*  cbikiren'* 
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then  surviving  took  as  tenants  in 
coroiiion.        Waldron   v.    Boulter. 

Page  284 


JOINT  TENANCY. 
Distinction  between  a  devise  to  se- 
veral persons  as  joint  tenants  and 
a  gifl  to  them  as  tenants  in  com- 
mon, with  benefit  of  survivorship. 
Haddelsey  v.  Adams,  266 

JUDGMENT. 

1.  The  rights  of  simple  contract  cre- 
ditors of  an  ancestor,  as  against  the 
descended  estates,  are  not  defeated 
by  judgments  entered  up  against 
the  heir  for  his  personal  debts  be- 
fore suit.     Kinder  ley  v.  Jervis.     1 

2.  The  3&4  mil.  4,  c.  104,  makes 
real  estate  **  assets  to  be  admi- 
nistered in  Courts  of  Equity*'  for 
payment  of  simple  contract  debts 
of  the  deceased,  and  the  1  8c  2 
Vict,  c.  110,  s.  13,  makes  a  judg- 
ment a  charge  on  any  lands  of 
which  the  judgment  creditor  is 
seised,  &c.,  or  over  which  he  shall 
have  any  disposing  power,  for  his 
own  benefit,  and  it  makes  such 
judgment  an  equitable  mortgage 
thereon.  Held,  that  judgments, 
entered  up  against  the  heir  for  his 
own  debt,  before  any  action  or 
suit  by  the  simple  contract  cre- 
ditors of  the  ancestor,  had  no  pri- 
ority over  the  simple  contract  cre- 
ditors of  the  intestate,  in  respect 
of  the  descended  estate.     Ibid, 

S.  It  was  not  the  object,  nor  is  it  the 
operation,  of  the  statute  of  the  3 

VOL.  XXII. 


&  4  WilL  4,  c.  104,  to  make  the 
simple  contract  debts  of  a  deceased 
person  in  the  nature  of  mortgages 
or  specific  charges  on  his  real  es- 
tate, but  as  the  statute  makes 
the  land  a$set$  for  the  payment  of 
his  debts,  these  debts  constitute  a 
general  charge  upon  them,  but  not 
so  that  a  bond  fide  purchaser  of  the 
lands,  from  the  heir  or  devise,  is 
bound  to  see  to  the  application  of 
the  purchase-money,  as  he  would 
be  in  the  case  of  a  particular  mort- 
gage on  any  portion  of  the  lands 
themselves.      Kinderley  v.  JervU, 

Page  1 

4.  The  real  estate  of  a  deceased  per- 
son constitutes  assets,  to  be  ad- 
ministered in  a  Court  of  Equity, 
according  to  the  priorities  speci- 
fied by  the  statute,  and  all  the 
incidents  of  assets  attached  to  it^ 
and,  consequently,  such  inssets  are 
liable,  in  the  first  place,  to  pay  the 
debts  of  the  deceased  debtor,  and, 
subject  thereto,  they  belong  to  his 
devisee  or  heir  at  law,  but  the 
devisee  or  heir  at  law  takes  no 
beneficial  interest  therein,  except 
subject  to  and  after  payment  of 
the  debts  of  the  deceased  testator 
or  ancestor.     Ibid, 

5,  By  the  1  &  2  Ftct.  c,  110,  s.  13, 
the  legislature  meant,  that  a  judg- 
ment was  to  operate  on  all  lands 
and  interest  in  lands  over  which 
the  debtor  might  have  a  disposing 
power,  for  his  own  benefit,  with- 
out committing  a  breach  of  duty, 
that  is,  over  which  he  had  a  right, 
at  law  or  in  equity,  to  consider 
himself  the  beneficial  owner*    The 

u  u 
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introduction  of  such  words  as  '*  ho- 
nesty *'  or  ''  without  committing  a 
breach  o(  duty"  appear  to  be  su- 
perfluous, for  they  are  necessarily 
to  be  understood  as  forming  a  part 
of  the  clause.    Kmderley  v.  Jervis. 

Page  1 

JURISDICTION. 
See  Insueancb. 


LACHES. 
Delay  and  laches,  on  the  part  of  the 
Plaintiff,  are  a  good  defence  to  a 
suit  for  specific  performance,  but 
they  are  inapplicable  where  the 
contract,  though  incomplete,  has 
continued  to  be  acted,  as  where, 
under  a  contract  for  lease,  posses- 
sion is  taken  and  rent  paid  for  a 
series  of  years.  Sharp  v.  Milli- 
gam.  606 

See  Rbscindimo  Contract,  1,  2. 
Vendor  and  Purchaser,  6,  9. 

LAPSE. 
A  lady  had  a  general  power  of  ap- 
pointing a  trust  fund  by  deed  or 
will,  and  in  default,  half  was  li- 
mited to  A,  and  the  other  to  B» 
By  her  will,  she  appointed  the 
fund  to  her  executor  and  made 
it  chargeable  with  her  debts  and 
some  legacies,  and  she  gave  half 
the  residue,  composed  of  the  ap- 
pointed fund  and  her  own  pro- 
perty, to  A.  A,  predeceased  the 
testatrix  and  the  bequest  to  him 
lapsed.  Held,  that  the  moiety  ap- 
pointed in  favour  of  A.  passed  to 


the  appointor's  next  of  kin,  as  part 
of  her  estate  undisposed  of,  and 
not  to  the  executors  of  A.  as  in 
default  of  appointment.  Chamber- 
lain V.  Hutchinson.  Page  444 

LEASE. 

See  Partnirs,  4,  5. 

Vendor  and  Purchaser,  2, 
6,  7,  9. 

LEASEHOLDS. 
A  testator  gave  the  '*  residue  of  his 
estate  and  effects"  to  trustees, 
upon  trust  to  sell  sufBcient  to  pay 
his  debts,  and  after  payment,  to 
hold  '*  his  said  residuary  estate  and 
effects,"  in  trust  to  pay  "  the 
rents,*'  interest,  dividends  and  an- 
nual produce  to  A.  for  life.  There 
was  a  power  to  let  and  sell  with 
the  consent  of  A.  Held,  that  A. 
was  entitled  to  enjoy  leaseholds  m 
specie.  Hind  v.  Selkff.  373 

LEGACY. 

See  Will  and  the  Referbkces. 

LEGITIMACY. 

On  a  question  of  legitimacy,  it  ap- 
peared that  the  child  had  been 
born  three  months  after  the  mar- 
riage. It  was  suggested,  that  the 
wife  had  not  seen  the  husband 
until  immediately  before  the  mar- 
riage, and  at  the  period  of  concep- 
tion he  was  married  to  another 
person.  In  the  cross-examination 
of  the  mother  it  was  proposed  to 
ask  her  **  how  long  she  had  known 
her  husband  before  her  marriage." 
This  question  was  objected  to,  but 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


655 


the  Court  allowed  her  to  be  asked, 
'*  when  did  you  first  become  ac- 
quainted with  your  husband  ?" 
and  she  having  answered,  twelve 
months  before  her  marriage,  the 
Court  would  not  permit  the  sub- 
ject to  be  further  pursued.  Anon. 
V.  Anon.  Page  481 

LIMITATION. 

See  Estate. 


MARRIAGE  SETTLEMENT. 
Settlement  by  husband  of  all  his  per- 
sonal estate  to  which  he  was  then 
or  might  thereafter  become  entitled, 
in  trust  for  himself  for  life,  with 
remainder  absolutely  to  his  wife. 
Held,  not  to  comprise  his  interest 
in  a  fund  bequeathed  to  him  for 
life,  with  remainder  to  his  children. 
St.  Aubyn  v.  Humphreys.  175 

MERGER. 

1.  Charge  paid  off  by  a  person  hav- 
ing only  a  partial  interest  in  the 
estate — Held  not  to  have  merged. 
PiU  v.  Pitt.  294 

2.  In  1824,  A.  purchased  an  estate, 
and  he  mortgaged  it  to  raise  part 
of  the  purchase-money.  In  Feb- 
ruaryt  1840,  it  was  paid  off  and 
transferred  to  8.,  who  in  April, 
1810,  executed  a  declaration  of 
trust  in  favour  of  A.  A.  died  in 
1848.  Held,  that  the  charge  had 
merged.    Ibid. 

MINES. 
See  ViNDoa  and  Purchaser,  6. 


MISTAKE. 

See  MoRTOAGB. 

Reforming  Deed. 

MONEY  IN  COURT. 

See  Appropriation. 

MORTGAGE. 

1.  A.  mortgaged  to  B.  his  reversion- 
ary interest  in  a  sum  of  5,68  U. 
stock,  which  the  deed  represented 
as  standing  in  the  name  of  two  exe- 
cutors of  a  testator  to  secure  three 
annuities.  A.  gave  notice  to  the 
executors.  There  was  no  tuch 
sum  standing  in  the  name  of  the 
executors,  but  there  was  one  sum 
of  2,080/.  standing  in  the  name  of 
the  testator,  and  a  second  sum  of 
2,45 W.  standing  in  the  name  of 
one  of  the  executorsi  to  answer 
the  annuities.  A  subsequent  in- 
cumbrancer on  the  whole  fund 
also  gave  notice  to  the  executor. 
Held,  that^.'i  security  was  limited 
to  3,68 W.  stock.  Woodbum  v. 
Grant.  Page  483 

2.  A  foreclosure  was  decreed  in  de- 
fault of  payment  to  three  mort- 
gageesi  who  were  entitled  "on  a 
joint  account."  Before  the  day 
appointed  for  payment  arrived  one 
of  the  mortgagees  died.  Held, 
that  the  foreclosure  could  not  be 
made  absolute,  but  the  Court  ap- 
pointed a  new  day  for  payment  to 
the  survivors.   Blaekbum  v.  Cotnr. 

6U 
See  Appropriation. 
Costs,  1,  2,  3. 
Setting  aside  Deed. 
Tacking,  1,  2« 
u  2 
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MORTMAIN. 
A  testator  gave  8,000/.  to  his  trus- 
tees, upon  trust,  in  case  at  his 
death  or  within  twenty-one  years 
thereafter,  his  object  could  be  le- 
gally carried  into  effect*  by  an  act 
passed  or  to  be  passed,  to  apply  it 
for  providing  a  site  for  erecting  a 
church  at  B.,  in  the  parish  of  TF., 
with  proper  schools  attached,  and 
for  the  endowment  of  the  church. 
Though  a  separate  district  had 
not  yet  been  created  under  the  6 
&  7  Vict.  c.  37,  it  was  held,  that 
the  bequest  was  not  void  under  the 
Mortmain  Act,  and  that  the  Ec- 
clesiastical Commissioners  would 
become  entitled  to  the  legacy,  if, 
within  the  stated  period,  such  a 
district  should  be  constituted  un- 
der the  provisions  of  the  statute. 
Baldwin  v.  Baldwin.  (No.  2.) 

Page  419 

MOTION. 
See  Injunction. 

MOTION  FOR  DECREE. 
Where  a  motion  for  an  injunction  is, 
by  arrangement,  turned  into  a  mo- 
tion for  a  decree,  it  must  be  set 
down  by  order  to  save  the  month's 
delay.  Oreen  v.  Low.  (So.  1.)  395 

MOTION  FOR  INJUNCTION. 

Where  a  motion  for  an  injunction  is, 
by  arrangement,  turned  into  a  mo- 
tion for  a  decree,  it  must  be  set 
down  by  order  to  save  the  month's 
delay.  Green  v.  Low.  (No.  1.)  395 


NOTICE. 
See  Chimney. 

Statute  of  Limitations. 


OBJECT  OF  POWER. 
See  Power. 

*'OR"  READ  "  AND." 

1.  In  a  will,  the  word  *'  or"  was  read 
*'  and,"  to  give  effect  to  the  mani- 
fest intention.  Maude  v.  Maude. 

Page  290 

2.  The  testator  bequeathed  4,000/. 
to  his  four  sons,  B.,  C,  D.  and  E., 
in  trust  for  A.  for  life,  with  re- 
mainder to  his  issue,  and  in  de- 
fault, to  the  four  sons  "or,"  to 
such  other  of  his  sons  as  should 
be  trustees  in  succession.  He 
provided  that,  on  the  death  of 
either  of  the  four  sons,  his  next  sur- 
viving son  should  become  a  trus- 
tee in  his  place.  A,  survived  the 
four  trustees,  and  died  without 
issue,  leaving  two  of  the  substi- 
tuted trustees  surviving.  Held, 
that  they  were  not  exclusively  en- 
titled to  the  legacy,  but  that  it  was 
divisible  equally  between  them 
and  the  representatives  of  the  de- 
ceased trustees.  Ibid. 


PARENT  AND  CHILD. 

See  Satisfaction. 

PARTNER. 
1.  Classification  of  the  three  cases, 
in  which  the  estate  of  a  deceased 
partner  is  entitled  to  participate  in 
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the  subsequent  profits  of  a  trade, 
in  which  his  capital  has  been  em- 
ployed. Wedderhurn  v.  Wedder* 
burn.  '^No.4.)  Page  84 

2.  The  estate  of  a  deceased  partner 
is  not  entitled  to  participate  in  the 
goodwill  of  a  business,  which  be- 
longs to  the  surviving  partners  by 
express  agreement.  lifid. 

3.  By  partnership  articles,  on  the 
death  of  a  partner,  the  survivors 
were  entitled'  to  the  goodwill. 
A,  B,,  a  partner,  died  in  1801, 
having  appointed  his  co-partners 
executors.  They  continued  the 
trade,  having  made  out  an  account, 
from  which  it  appeared,  that  the 
assets  (consisting  nearly  wholly  of 
outstanding  debts)  were  496,000/., 
the  liabilities  410,000/.,  and  the 
surplus  85,900/.,  of  which  ^.  B,*s 
share  was  55,000/.  The  survivors 
carried  this  to  the  credit  of  the 
deceased  partner's  account,  and 
they  paid  the  amount  with  inte- 
rest to  the  cestuii  que  trust  as  they 
respectively  came  of  age.  In  1 831 
the  children  claimed  to  participate 
in  the  profits  of  the  subsequent 
trading,  which,  in  the  thirty  years, 
had  amounted  to  308,000/.,  on  the 
ground  that  their  capital  had  been 
employed  therein.  At  the  hear- 
ing, inquiries  were  directed  with  a 
view  to  charge  them.  But,  on  the 
Master's  report,  the  Court  having 
come  to  the  conclusion  that  at  the 
testator's  death  the  surplus  was 
merely  nominal,  that  the  business, 
to  wind  up,  was  insolvent,  and 
that  the  subsequent  profits  were 
attributable   to  goodwill  and  the 


personal  exertions  and  capital  of 
the  surviving  partners.  Held,  that 
the  Plaintiffs  were  not  entitled  to 
participate  in  the  profits,  so  far  as 
those  profits  were  attributable  to 
the  goodwill  and  connexion  in 
trade  of  the  old  firm,  and  tltat 
their  share  in  that  portion  of  the 
proBts  in  which  they  would  be  en- 
titled to  participate^  could  not  be 
estimated  higher  than  the  interest 
already  paid.  fVedderbum  v.  fVed" 
derbum,  (No.  4,)  Page  84 

4.  In  a  partnership  which  is  not  for 
a  fixed  period,  one  partner  has  no 
implied  authority  to  enter  into  ft 
contract  for  a  lease  for  twenty-one 
years  of  premises  to  be  used  for 
partnership  purposes,  so  as  to  bind 
the  other  partners.  Stmble.  Sharp 
V.  MiUigan.  606 

5.  Three  partners  agreed,  by  parol, 
for  a  lease  of  some  premises.  They 
entered  and  paid  the  rent.  A.  fi., 
one  of  the  partners,  two  years 
afterwards,  signed  a  contract  for  a 
lease  on  behalf  of  the  firm.  Pos- 
session was  continued  and  rent 
paid  until  a  dissolution.  The  Coivrt, 
under  the  circumstances,  inferred, 
that  A.  B,  had  authority  to  sign 
the  contract,  though  it  was  demed 
by  the  other  partners  and  made  a 
decree  for  specific  performance 
against  them.     I^» 

PERISHABLE  PROPERTY. 
See  Leaseholds, 

PLEA. 
1.  A  plea,  denying  the  negative  alle- 
gation  in   the    bill,   is    informal. 
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the  transaction  was  binding  on  him 
and  his  representatives.  fVright 
V.  Goff,  Page  207 

2.  A  lady  had  a  general  power  of 
appointing  a  trust  fund  by  deed 
or  will,  and  in  default,  half  was 
limited  to  A.  and  the  other  to  B, 
By  her  will,  she  appointed  the 
fund  to  her  executor  and  made  it 
chargeable  with  her  debts  and 
some  legacies,  and  she  gave  half 
the  residue,  composed  of  the  ap- 
pointed fund  and  her  own  pro- 
perty, to  A,  A,  predeceased  the 
testatrix  and  the  bequest  to  him 
lapsed.  Held,  that  the  moiety  of 
the  fund  subject  to  the  power,  ap- 
pointed in  favour  of  A.,  passed  to 
the  appointor's  next  of  kin,  as  part 
of  her  estate  undisposed  of,  and 
not  to  the  executors  of  A,  at  in 
default  of  appointment.  Chamber- 
lain  V.  Hutchinson,  444 

PRACTICE. 
See  Accountant  General. 
Amendment. 
Charging  Order. 
Evidence,  I. 
Injunction. 
Insufficiency. 
Motion  for  Decree. 
Motion  for  Injunction. 
Practice  in  Chambers. 
Production. 
Receiver  pendente  Lite,  1^ 

2,3. 
Substituted  Service. 
Transfer  of  Cause. 

PRACTICE  IN  CHAMBERS. 
If  a  party  be  dissatisfied  with  the 
accounts  brought  in  and  vouched 


in  the  Judge's  chambers,  he  may 
examine  the  accounting  party  vir^ 
voce,  but  he  should  give  notice  of 
the  points  as  to  which  he  is  to  be 
examined.  The  accounting  party 
may,  in  such  case,  be  required  to 
produce  the  documents  at  his  exa- 
mination, notwithstanding  an  ex- 
isting order  for  production  else- 
where.  JVormsly  v.  «S'/tfr/. 

Page  398 

PRIORITY. 
See  MoRTOAOE. 

PROBATE. 
See  Receiver  pendente  Lite,  1, 2. 

PRODUCTION. 
Questions  of  insufficiency  of  answer 
and  production  of  documents  rest 
on  the  same  grounds,  and  must  be 
dealt  with  in  the  same  way.  Clegg 
V.  Edmonson,  123 

See  Practice  in  Chambers. 

PROFITS. 
See  Partner,  1,  2. 

PROMISSORY  NOTE. 

See  Statute  of  Limitations. 

PROSPECTIVE  ORDER. 
See  Accountant  Genbral. 

PUBLIC  COMPANY. 
1.  Directors  of  a  trading  company 
incurred  a  large  debt  to  the  bankers 
beyond  the  subscribed  capital. 
Held,  that  they  were  entitled  to 
be  repaid  by  the  company  by 
means  of  a  call,  with  simple,  but 
not  compound,  interest,  or  with 
rests,  as  charged  by  the  bankers. 
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In  re  Th€  iformch  Yam  Company. 
Ex  parte  Bignold.  Page  1 43 

2.  Some  of  the  clauses  in  a  public 
company'^  ctee<l  of  aettlement  are 
directory  and  some  imperative.  A 
deviation  in  the  former  may  be 
sanctioned  and  confirmed  by  a  ge- 
neral meeting  of  the  shareholders, 
bat  the  latter  cannot  unless  with 
the  ilssent  of  every  individual 
shareholder.     Ibid, 

3.  By  the  deed  of  settlement  of  a 
joint-stock  company,  all  cheques 
on  the  bankers  were  to  be  signed 
by  three  directors.  Held,  that 
this  was  directory  and  not  impe- 
rative, and  therefore,  that  the  di- 
rectors were  entitled  to  be  allowed 
any  stnns  drawn  from  the  bankers 
by  cheques  toot  properly  signed,  if 
bond  fide  applied  for  the  purposes 
of  the  trade.     Ihid, 

4.  Absent  tnembers  of  a  company 
held  affected  by  the  information 
furnished  by  the  directors  at  a 
general  meeting,  and  bound  by  the 
proceedings  as  to  matters  within 
its  competence.     Ibid. 

See  Coi«T«iBOTotiT. 


REAL  AND  PERSONAL 

ESTATE. 

See  Conversion. 

RECEIVER. 
1«  Id  a  suit  on  behalf  of  a  number 
of  grantees  of  rent-cliarges  on  the 
same  property,  who  had  powers 
of  distress  and  entry,  a  Receiver 
was  appoinied  to  protect  the  pro- 
perty  pending    the  litigation,    it 


being  untenanted,  and  it  being  im- 
possible to  obtain  tenants,  Hot  want 
of  protection  against  the  powers 
of  the  several  grantees  of 'the  rent- 
charges.  Wfute  V.  Smaie,  Page  72 
2.  There  being  some  disagreetnent 
between  three  trustees,  the  majo- 
rity acted  alone  and  took  securities 
in  their  own  names,  omitting  the 
name  of  the  dissentient  trustee. 
Held,  that  the  Plaintiff,  who  was 
interested  in  the  trust  property, 
was  entitled  to  a  Receiver.  Swale 
V.  Swale.  ^84 

See  Receiver  pendbkte  Lite,  1, 
2,  S. 

RECEIVER  PENDENTE  LITE. 

1.  A  suit  for  a  Receiver,. pending  a 
litigation  for  probate  in  the  Eccle- 
siastical Court,  is  never  brought 
to  a  hearing,  and  therefore  cannot 
he  dismissed  for  want  of  prosecu- 
tion; but,  after  the  litigation  is 
ended  in  the  Ecclesiastical  Court, 
this  Court  will,  on  motion,  dispose 
of  the  costs  of  the  suit.  Barton  v. 
Bock.  81 

2.  Where  a  suit  is  instituted  merely 
for  the  protection  of  the  assets 
pending  a  litigation  for  probate  in 
the  Ecclesiastical  Court,  the  prac- 
tice of  the  Court  is,  upon  the 
grant  of  probate,  to  discharge  the 
Receiver,  stay  all  proceedings  in 
the  suit  and  dispose  of  the  costs. 
Barton  v.  Rock,    (No.  2.)         376 

3.  In  such  a  suit,  for  which  there 
was  not  a  reasonable  foundation, 
the  Court  ordered  the  Plaintiffs  to 
pay  all  the  costs,  though  a  Re- 
ceiver had  been  appointed*     Ilnd, 
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RECTIFICATION. 
See  Rbforming  Deed. 

REFORMING  DEED. 

1.  On  an  application  to  reform  a 
deed,  the  burden  of  proof  lies  on 
the  PlaintifT,  and  the  Court  exa- 
mines the  evidence  very  jealously 
and  must  he  convinced  that  there 
has  been  a  mistake  on  the  part  of 
all  the  parties  to  the  deed  before  it 
will  reform  it.     Wright  v.  Goff, 

Page  207 

2.  A  valid  settlement  was  revoked 
by  a  subsequent  deed»  executed 
for  a  diflTerent  purpose.  Hie  mis- 
take being  proved,  the  latter  was 
reformed.  Ibid. 

REMOTENESS. 

1.  Where  there  is  a  gift  to  a  class, 
some  of  the  objects  of  which  are 
too  remote,  and  some  not,  effect 
cannot  be  given  to  the  latter  sepa- 
rated from  the  former,  but  the 
whole  gift  is  void.  Seaman  v. 
fVood.  591 

2.  The  produce  of  real  and  personal 
estate  was  bequeathed  upon  trust 
for  A,  for  life,  and  after  his  death 
upon  trust  "  to  pay  or  transfer"  it 
unto  such  children  of  /I,  as  should 
attain  the  age  of  twenty-one  years, 
and  also  such  children  of  any  son 
of  A.  who  should  die  under  twenty- 
one,  as  should  attain  that  age, 
equally,  but  the  children  of  any 
deceased  son  collectively  to  take 
their  parent's  share  equally,  with 
certain  gifts  over.  Held,  that  the 
whole  of  the  limitations  subsequent 
to  the  life  estate  were  void  for  re- 
moteness.    Seaman  v.  Wood.    591 


RENT-CHARGE. 
See  Receiver,  1. 

RESCINDING  CONTRACT. 

1  •  Where  there  is  an  undue  delay  on 
the  part  of  the  vendor  in  making 
out  his  title,  the  purchaser,  on 
reasonable  notice,  may  put  an  end 
to  the  contract.     Nott  v.  Rtccard. 

Page  307 

2.  The  Plaintiflfs,  on  the  28th  of 
Marcht  1855,  agreed  to  sell  some 
property  to  the  Defendant,  the 
purchase  to  be  completed  on  the 
22nd  of  June,  By  the  condi- 
tions, the  vendors  were  bound  to 
furnish  a  certain  declaration  as  to 
seisin  free  from  incumbrances. 
The  vendors  furnislied  an  insuf- 
ficient declaration,  and  on  the  80th 
of  May,  positively  refused  to  fur- 
nish any  other.  On  the  29rd  of 
Jyfyf  the  purchaser  gave  notice, 
that  unless  the  requisite  declara- 
tion were  furnished  within  a  fort- 
night, he  would  rescind  the  con- 
tract, and  default  being  made  by 
the  vendors,  he  did  on  the  10th  of 
August.  Held,  that  the  purchaser 
was  justified  in  putting  an  end  to 
the  contract,  and  a  bill  afterwards 
filed  by  the  vendors  for  specific 
performance  was  dismissed  with 
costs.    Ibid. 

REVERSIONARY  INTEREST. 

1.  A  husband  and  wife  made  a  post- 
nuptial settlement  of  the  wife's  re- 
versionary chose  in  action.  The 
wife  survived  her  husband,  and  it 
afterwards  fell  into  possession. 
The  wife  having  done  no  act  to 
repudiate   the  settlement— Hek), 
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in  a  suit  to  charge  the  trustees  with 
a  breach  of  trust,  that  it  was  no 
answer  to  say  that  the  settlement 
was  void  as  against  the  feme  e(mert, 
Thompson  ▼.  ftncL  Page  316 
2.  A.  B.,  a  married  woman,  who 
was  absolutely  entitled  to  stock 
in  Court,  being  separately  exa- 
mined, desired  it  to  be  transfbrred 
into  the  names  of  trustees,  "  upon 
trust  for  her  absolutely,  and  that 
the  dividends  should  be  held  and 
applied  for  her  separate  use  for 
her  life."  This  was  accordingly 
done.  Held,  that,  during  cover- 
ture, she  could  dispose  of  her  life 
interest,  held  for  her  separate  use, 
but  not  of  her  reversionary  inte- 
rest, and  the  trustee  having,  at  her 
request,  advanced  the  fund  to  her 
husband,  whereby  it  was  lost,  was 
held  liable  to  replace  it,  but  her 
life  interest  was  made  answerable 
for  the  trustee's  indemnity.  Han- 
chett  V.  Briscoe,  496 

REVOCATION. 
1.  A  testator  directed  his  trustees  to 
stand  possessed  of  a  sum  of  money, 
upon  trust  in  favour  of  his  son  and 
his  8on*s  wife  and  children,  with  a 
power  to  the  son,  on  failure  of 
issue,  to  appoint  the  fbnd  by  will 
or  codicil.  He  also  gave  the  trus- 
tees a  discretionary  power  to  give 
the  fund  to  his  son,  discharged  of 
all  the  trusts.  By  a  codicil,  the 
testator  revoked  the  power  given 
to  the  son,  and  directed  that  after 
the  son's  decease,  and  on  failure 
of  issue,  the  fund  should  go  to  the 
son's  wife  for  life,  and  after  her 


decease,  form  part  of  the  testator's 
residuary  estate.  Held,  that  the 
discretionary  power  given  by  the 
will  to  the  trustees  was  not  re- 
voked by  the  codicil.  Butler  v. 
GreentwootL  P^g^  90S 

Z,  A  testator  gave  4,000/.  to  his  ex- 
ecutors upon  trust,  with  the  con- 
currence of  his  sister,  to  settle  it 
by  deed,  on  trust  to  provide  ''  sti- 
pends and  annuities"  for  indigent 
persons,  not  exceeding  nine.  The 
deed  was  also  to  regulate  the  man- 
agement, ^c.  of  the  **  institution." 
He  also  devised  nine  freehold 
houses  to  his  sister,  suggesting 
to  her,  but  without  imposing  any 
obligation,  *'  legal,  equitable  or 
moral,"  that  they  might  be  con- 
verted into  almshouses  for  the 
recipients  of  the  income  of  the 
legacy.  By  a  codicil,  he  revoked 
such  parts  of  his  will  "  as  related 
to  the  building  of  certain  alms- 
houses'* (there  was  none),  and  re- 
leased his  executors  ••  from  carry- 
ing out  the  same  and  the  stipends 
and  annuities  connected  there- 
with." Held,  first,  that  the  cha- 
ritable gift  was  valid;  and,  se- 
condly, that  it  had  been  revoked 
by  the  codicil.  Baldwin  v.  Bald- 
win, 415 
See  Ademption. 


SATISFACTION. 
1.  A,  B,  settled  property  upon  him- 
self for  life,  with  remainder  to  his 
children,  with  power,  at  his  re- 
quest, to  advance  any  part  thereof 
in  his  lifetime.      Some  advances 
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were  made  expressly  under  the 
power,  besides  which  on  the  mar- 
riage of  two  of  his  daughters,  A^  fi. 
advanced  to  them  certain  sums  out 
of  his  own  moneys,  but  there  was 
no  evidence  of  intention  to  pur- 
chase their  shares.  Held,  that 
the  latter  advances  were  not  to  be 
treated  as  a  satisfaction,  fxro  tanio, 
of  the  daughters*  shares  under  the 
settlement.    Sanmel  v.  Ward* 

PageS47 
2.  Satisfiiction  can  only  arise  where 
the  person  who  makes  the  pay- 
ment is  himself  the  party  bound  to 
pay,  or  is  the  owner  of  the  estate 
charged  with  the  payment.   /6u/. 

SETTING  ASIDE  DEED- 
A  first  mortgagee  with  power  of  sale 
had  entered  into  arrangements,  but 
not  a  binding  contract,  for  the 
advantageous  sale  of  part  of  the 
mortgaged  property.  AAer  tliis 
he  bought  up,  at  a  reduced  price, 
the  interest  of  the  second  mort- 
gagee, without  informing  him  of 
the  arrangements  for  sale.  Held, 
that  he  was  not  bound  to  inform 
the  second  mortgagee  of  the  op- 
portunity he  had  of  selling ;  and  a 
bill^  to  set  aside  the  sale  on  the 
ground  of  suppression  of  informa- 
tion, was  dismissed  with  costs. 
Dolman  v.  Nokes.  402 

See  Solicitor  and  Client. 

SETTLEMENT. 
A  covenant  by  a  husband  to  settle 
all  future-acquired  property  on 
himself,  his  wife  and  children, 
does  not  include  his  life  interest 
in   property   bequeathed    to  him 


with  a  direction   to  settle  it  on 
himself  and  his  family.     WhiU  v. 

See  Bonus. 

Implication. 
Marriage  Settlement. 
Reversionary  Interest. 
Solicitor  and  Client,  K 
Unmarried,  3. 
Voluntary  Settlement. 

SHIP. 

1.  The  right  to  freight  is  incidental 
to  the  ownership  of  the  vessel 
which  earns  it,  and  therefore  a 
transfer  of  a  share  in  a  ship  passes 
the  corresponding  share  in  the 
freight*  under  an  existing  charter- 
party,  without  the  mention  of  the 
word  "  freight."  Undmy  v.  Gibbt* 

5ftft 

2.  In  equity  an  assignment  of  freight 
to  be  earned  is  valid.    IlwL 

3.  A  ship  was  chartered  by  her  owner. 
Afterwards,  in  June,  1854,  he  sold 
twenty- four  shares  of  the  ship  to 
i^.,  and  the  remaining  forty  shares 
to  B,9  and  in  December  he  assigned 
the  freight  to  C  A,  registered 
beforet  and  B.  after  C.'s  assign- 
ment ;  but  C.  gave  the  first  notice 
to  the  charterers.  Held,  that  C.'« 
right  to  the  freight  bad  priority 
over  B.,  but  not  over  A,    Ibid. 

4.  One  who  is  interested  in  the  freight 
alonci  severed  from  the  ship,  held 
liable  to  contribute  his  proportion 
of  the  expenses  incurred  by  the 
ship  in  earning  the  freight.    JbkL 

SOLICITOR. 
A,  B.,  a  solicitor,  who  was  the  only 
person  who  acted  professionally  in 
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the  trust,  induced  his  co-trustee, 
who  was  his  client,  improperly  to 
sell  out  the  trust  fund,  which  was 
received  by  A,  B,  and  applied  to 
his  own  use.  On  the  application 
of  one  of  the  cestuis  que  trusi,  the 
solicitor  was  struck  off  the  Rolls. 
In  re  Chandler.  Page  25$ 

SOLICITOR  AND  CLIENT. 

\.  A»B,  made  an  irrevocable  voluntary 
settlement  of  his  estate  in  favour, 
amongst  others,  of  a  relative  who 
acted  as  his  solicitor.  The  Court 
considered  that  A.  B,  intended  to 
reserve  a  power  of  revocation,  but 
that  the  deed  was  in  other  respects 
unobjectionable.  A,  B.  made  his 
will,  prepared  by  the  same  soli- 
citor, making  a  general  devise,  but 
not  revoking  the  settlement.  The 
Court  then  held,  that  it  was  the 
duty  of  the  solicitor,  when  he  pre- 
pared the  will,  specifically  to  have 
asked  the  testator  whether  he  in- 
tended to  revoke  the  deed,  and  not 
having  done  so,  and  it  appearing 
to  have  been  the  intention  of  the 
testator  that  the  estate  should  pass 
to  his  devisees,  the  Court  decided, 
that  although  the  deed  would  have 
been  operative  if  A,  B.  had  died 
intestate,  yet  that  in  the  events 
which  had  happened,  and  as  against 
all  persons  claiming  under  the  set- 
tlement, the  estate  was  subject  to 
the  trusts  of  the  general  devise 
contained  in  the  will.  Nanney  v. 
IVUliams,  452 

2.  A  solicitor  purchased  a  property 
from  his  client,  who,  by  a  codicil, 
confirmed   the    sale   and   devised 


the  property  to  the  solicitor.  The 
Court  having,  on  the  evidence, 
held  the  sale  invalid,  also  decided 
that  the  codicil  was  inoperative  in 
equity.  Water$Y,  Thorn.  Page  547 

3.  A  solicitor  who  purchases  from 
his  client  is  bound  to  establish, 
that  the  sale  was  as  advantageous 
to  the  client  as  it  could  have  been, 
if  the  solicitor  had  used  his  utmost 
endeavours  to  sell  the  property  to  a 
stranger.  Spencer  v.  Topham.   573 

4.  A.  purchased  an  estate  from  his 
client  and  afterwards  sold  it  to  B. 
6.  employed  no  other  solicitor 
than  A.  Held,  that  B,  was  af- 
fected with  the  knowledge  pos- 
sessed by  A.  of  the  objectionable 
nature  of  the  trarisaction  between 
himself  and  his  client.     Ibid. 

5.  Purchase  by  a  solicitor  from  his 
client  for  1,820/.  upheld,  though 
he  had  given  about  100/.  less  than 
the  value,  and  had  two  years  after- 
wards sold  part  of  the  property 
at  a  fancy  price,  making  a  profit 
of  970/.     Ibid, 

See  Tax  \tion,  1,2,  3,  4. 

SPECIFIC  PERFORMANCE. 
The  Court  will  not  decree  the  spe- 
cific performance  of  a  contract 
unless  it  can  enforce  the  whole ; 
but  the  difficulty  seems  to  be  re- 
moved where  the  part  which  it  is 
impossible  to  enforce  has  already 
been  performed.     Hope  v.  Hope, 

351 
See  Contract. 

Husband  and  Wife. 

Laches. 

Vendor  and  Purchaser. 
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STAMP. 
See  Building  Society. 

STATUTE  OF  LIMITATIONS. 

A  promissory  note,  dated  the  4tb  of 
October f  1842,  was  payable  "at 
six  months'  notice."  An  action 
was  brought  on  it  in  OctoheT^  1848, 
and  the  indorsement  on  the  writ 
stated,  that  on  payment  within 
four  days,  proceedings  would  be 
stayed*  The  action  was  aban- 
doned, and  a  formal  notice  to  pay 
in  six  months  was  given  in  Janu- 
ary, 1850.  The  testator  died  in 
December^  1850,  having  devised 
his  real  and  personal  estate  to  his 
executors,  in  trust  to  sell,  and  in 
the  first  place  pay  his  debts.  A  cre- 
ditor's suit  was  instituted  by  the 
payee  in  1855,  to  which  the  admi- 
nistrators pleaded  the  Statute  of 
Limitations.  The  Court  held,  that 
the  trust  for  payment,  of  the  debts 
prevented  the  operation  of  the  sta- 
tute both  as  to  the  real  and  personal 
estate,  and  that  neither  the  action 
nor  the  indorsement  on  the  writ 
were  sufficient  notice  to  pay,  ac- 
cording to  the  tenor  of  the  note. 
Moore  v.  PeichelL  Page  178 

STATUTES. 
13  EUz.  c.  5,  8.  8* 

See  Answer. 
52  Geo.  3,  c.  101. 

See  Chasitt. 
10  Geo.  4,  c.  56. 

See  BuiLOiNo  Society. 
3  &  4  IVtU.  4,  c.  104. 

See  Judgment. 
Tackino,  2. 


I  &  2  Vict.  c.  WO. 

See  Cbaroino  Order* 
Insolvent. 
Judgment. 
6  &  7  Vict.  c.  32. 

See  Building  Society. 
6  &  7  Vict.  c.  37. 

See  Mortmain. 
6  &  7  Vict.  c.  73. 

See  Taxation. 

STOP  ORDER. 
See  Charging  Order. 

STRIKING  OFF  THE  ROLLS. 

See  Solicitor. 

SUBPOENA. 
See  Substituted  Service. 

SUBSTITUTED  SERVICE. 
Application  for  substituted  service  of 
a  subpoena  ad  tettificandum^  or,  in 
the  alternative,  that  a  solicitor 
might  produce  his  client  before 
the  Examiner,  refused.  Spker  v. 
Daw9on.  Page  ftSSt 

SUPPRESSION. 
See  Setting  Aside  Deed. 

SURVEYOR. 

See  Evidence,  3. 

SURVIVORSHIP. 
1.  Whether  the  rule,  that  under  a 
gid  to  one  for  life,  and  afterwards 
to  the  survivors  of  a  class,  the 
survivorship  has  reference  to  the 
period  of  enjoyment  applies  to  real 
estate,  quaere.  But  held,  the  ques- 
tion did  not  arise  upon  a  devise  to 
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four,  to  hold  as  tenants  in  com- 
mon, during  tbeir  lives,  with  bene- 
fit of  survivorship,  inasmuch  as 
the  survivorship  had  reference  to 
the  extent  of  the  estate,  and  not 
to  the  class  of  persons.  HaddtUey 
Y.  Adanu.  Page  S66 

ft.  Gift  of  residue  in  trnst  for  testa- 
tor's wife  during  widowhood,  and 
on  her  death  or  marriage,  to  pay 
it  amongst  his  five  children,  or  the 
"  survivor  or  survivors"  of  them, 
at  such  ages  as  his  wife  should  ap- 
point, or  in  default  at  twenty-one. 
But  in  case  of  the  death  of  any 
before  bis  share  should  become 
''  payable"  leaving  issue,  then  to 
pay  his  share  to  such  issue.  A 
child  attained  twen^-one,  and  died 
in  the  life  of  the  tenant  for  life, 
leaving  itsae.  No  appointment 
having  been  made,  held,  the  sur- 
vivorship had  reference  to  the 
cesser  of  the  wife's  estate,  and 
that  the  issue,  and  not  the  repre- 
sentatives of  the  child,  took  the 
share.     Hind  v.  Selby,  373 


TACKING. 

1.  A  mortgagor  died,  having  made 
his  real  estate  equitable  assets. 
Defendants,  who  were  both  mort- 
gagees and  bond  creditors,  were 
held  not  entitled  to  tack.  Irhy  v. 
Irbif.  217 

2.  A  mortgagee  may  tack  simple 
contract  debts  to  his  mortgage  as 
against  die  heir  where  the  property 
descended  is  assets  in  his  hands  for 
payment  of  simple  comtract  debts, 


and  consequently  since  the  stat.  S 

6  4  fViU.  4,  e.  104,  a  mortgagee 
of  freeholds  may  tack  his  simple 
contract  debt  as  against  the  heir. 
Tkomoi  V.  Tiomat.  Page  341 

TAXATION. 

1.  Taxation  ordered  of  a  paid  bill  of 
a  mortgagee's  solicitor  in  a  mixed 
case  of  pressure  and  of  improper 
items,     in  re  Banct..  1 77 

2.  The  mortgagee  took  legal  pro- 
ceedings against  the  mortgagor, 
whereby  expenses  were  being  in- 
curred. The  mortgagee's  solicitor 
delivered  his  bill  on  the  25th  of 
DecembeTf  and  the  parties  met  to 
complete  a  transfer  on  the  29th  of 
December.  The  bill  contained  a 
charge  for  an  abstract,  which  was 
more  than  double  what  it  ought  to 
have  been,  but  the  aolicttor  refused 
to  reduce  it,  and  the  bill  was  paid. 
It  did  not  appear  that  any  propo- 
sal had  been  made  to  settle  the 
matter,  and  postpone  the  question 
of  costs.  The  Court,  considering 
that  there  had  been  both  pressure 
and  overcharge,  ordered  a  taxa- 
tion.    Ibid. 

3.  Under  the  third-party  clause  (6  & 

7  Fici.  c.  73,  s.  39)  it  is  not  ne- 
cessary, where  a  cestui  que  trust 
applies  for  taxation  of  biHs  paid 
by  trustees  or  executors,  to  shew 
that  there  are  fraudulent  over- 
charges.    In  re  Drake.  438 

4.  Taxation  ordered  at  the  instance 
of  a  legatee,  of  a  bill  of  costs  of 
the  executors'  solicitor,  for  the 
amount  of  which  a  mortgage  bad 
been  given  by  them.     Ibid, 
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6.  Ad  order  for  the  taxation  of  two 
out  of  four  bills,  and  the  delivery 
up  of  the  papers,  discharged,  but 
without  costs,  the  solicitor  having 
attended  the  Taxing  Master  with- 
out having  objected,  and  not  hav- 
ing applied  to  discharge  the  order 
until  six  weeks  after  notice  of  it. 
Be  WavfU.  Page  634 

TENANCY  IN  COMMON. 
Ste  Joint  Tinanct. 

TENANT  FOR  LIFE. 
See  TufBBR. 
Waste. 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN. 

Set  Lbassholds. 
Title  Deeds. 

TIMBER, 
il.,  on  his  marriage,  settled  his  es- 
tate on  himself  for  life,  "  without 
impeachment  of  or  for  any  manner 
of  waste,  save  and  except  spoil  or 
destruction,  or  voluntary  or  per- 
missive waste,  or  sufiering  houses 
and  buildings  to  go  to  decay,  and 
in  not  repairing  the  same,"  Held, 
that  he  was  entitled  to  cut  all  such 
timber  (except  ornamental)  as  the 
owner  of  the  estate  in  (ee  simple, 
having  due  regard  to  his  present 
interest  and  to  the  permanent  ad- 
vantage of  his  estate,  might  pro- 
perly cut  in  a  due  course  of  man- 
agement.   Vmceni  v.  Spcer.    380 

TITLE  DEEDS. 
I'he  legal  tenant  for  life  is  entitled 


to  the  custody  of  the  title  deeds, 
and  they  will  not  be  ordered  to  be 
deposited  in  Court,  merely  be- 
cause the  tenant  for  life  is  heir  at 
law,  and  claims  the  immediate  re- 
version against  the  residuary  de- 
visee.    Gamer  v.  HtamyngUm. 

Page  627 

TRADE. 
See  Partner* 

TRANSFER. 
See  Costs. 

TRANSFER  OF  CAUSES. 
When  two  suits  are  instituted  for  the 
same  object  in  different  Courts, 
the  parties  ought  themselves  to 
apply  to  the  Lord  Chancellor  to 
have  them  transferred  to  one 
Court.  If  they  do  not,  the  Court 
itself  will  apply  to  the  Lord  Chan- 
cellor for  that  purpose.  Swale  v. 
SwaU.  401 

TRUST. 
See  Trustee. 

TRUSTEE. 
1 .  A  testatrix  devised  real  estate  to 
her  trustee  and  his  heirs,  in  trust 
out  of  the  rents  to  maintain  her 
son  W%Uiam  until  he  attained 
twenty-one,  **  and  when  and  so 
soon  as  he  should  attain  twenty- 
one,  the  testatrix  devised  it  to 
him  in  fee.  But  in  case  he  should 
die  before  attaining  twenty-one, 
to  his  children,  if  any,  or  if  none, 
then  to  the  Defendants.  The  son 
did  attain  twenty-one,  and  died 
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scind.  Held,  that  although  the 
objection  as  to  title  was  waived  at 
the  bar,  the  vendor  had  a  right  to 
insist  on  the  contract  having  been 
rescinded,  and  the  bill  was  dis- 
missed. Hoy  v.  Smythies*  Page  510 

4.  Special  conditions  of  sale  are  con- 
strued most  strictly  against  the 
vendor.    Ibid, 

5.  By  the  8th  condition  of  sale,  a 
vendor  reserved  a  right  to  rescind, 
in  case  of  objection  to  title,  &c., 
and  by  the  11th,  misdescriptions 
were  not  to  annul  the  sale,  but  be 
the  subject  of  compensation.  Stm" 
his,  that  the  8th  condition  did  not 
apply  to  cases  of  misdescription 
within  the  11th  condition.     Ilnd* 

6.  In  contracts  fo?  the  lease  of  work- 
ing mines,  time,  though  not  named, 
is,  from  the  fluctuating  nature  of 
the  property,  considered  as  of  the 
essence  of  the  contract,  and  the 
intended  lessee  may  therefore  fix 
a  reasonable  time  for  completion, 
and,  on  the  lessor's  default,  may 
rescind  the  contract.  Macbryde 
V.  Weekes.  53S 

7.  A.f  on  the  4th  of  Oct*  contracted 
to  grant  a  mining  lease  to  B,  and 
no  time  was  mentioned  for  comple- 
tion. On  the  10th  oTDec.  B,  gave 
notice  to  A*  that  unless  he  com- 
pleted the  contract  within  a  month, 
he  would  rescind  the  contract. 
Held,  on  A,*s  default^  that  B,  was 
justified  in  giving  the  notice,  that 
the  time  was  reasonable,  and  a 
bill  by  A,  for  specific  performance 
was  dismissed  with  costs,  although 
there  were  matters  essential  for 
the  completion,  which  did  not  de- 
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pend  on  A,,  but  on  third  parties. 
Machryde  v.  Weekes,       Page  583 

8.  A  purchaser,  offering  to  perform 
his  part  of  the  contract,  required, 
by  notice,  the  vendor  to  complete 
within  a  month.  Held,  that  the 
purchaser  could  not  afterwards  set 
up,  as  a  defence  to  a  suit  for  spe- 
cific performance,  misrepresenta- 
tion of  the  vendor,  of  which  he  was 
aware  at  the  time  of  giving  the 
notice.    Ibid* 

9.  A,  agreed  to  grant  a  lease  to  B» 
After  considerable  delay  on  the 
part  of  A,f  B.  gave  A.  notice, 
that  unless  he  completed  within  a 
month,  he  would  rescind  the  con- 
tract. The  day  before  the  expi- 
ration of  the  time  thus  limited,  A. 
forwarded  to  B.  the  drafts,  but  he 
furnished  no  abstract,  nor  shewed 
that  he  was  in  a  situation  to  com- 
plete. B.  rescinded  the  contract. 
Held,  that  it  was  effectual,  and  the 
Court  dismissed  A,*9  bill  for  spe- 
cific performance  with  costs.  Ibid. 

10.  A  title  depending  on  the  validity  * 
of  a  purchase  by  a  solicitor  from 
his  client  forced  on  an  unwilling 
purchaser,  on  proof  of  the  validity 
of  the  transaction,  though  given  in 
the  absence  of  the  client.   Spencer 

V.  Topkam.  578 

5ee  Contract. 

Laches. 

Rescinding  Contract. 

Setting  aside  Deed. 

Solicitor  and  Client. 

VOLUNTARY  SETTLEMENT. 

1.  In  1842,  the  testator  executed  a 

voluntary  bond,  payable  after  his 
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death,  and,  in  1850,  he  made  a 
voluntary  settlement  in  favour  of 
.  other  parties.    His  assets  proved 
insufficient  to  pay  the  bond.  Held, 
that  there  was  not  sufficient  ground 
for  holding  that  the  deed  was  frau- 
dulent as  against  the  bond  credi- 
tors, and  that  the  ofitu  of  proving 
the  deed  to  be  fraudulent  attached 
.  to  the  obligees  of  the  bond.   Den- 
.  .ing  V.  fVare.  Page  184 

2.  By  a  voluntary  settlementi  the 
,  settlor  assigned  a  mortgage,  and 
purported  to  convey  copyholds; 
he  also  covenanted  for  quiet  en- 
jojrment  and  for  further  assurance. 
-He  died  without  having  surren- 
dered the  copyholds.  Held,  that 
this  Court  would  not  render  its 
Assiitance  to  compel  the  voluntary 
settlement  to  be  perfected.  IbiiL 
3... It  has  long  been  settled,  that  the 
trustees  and  ceituu  que  inut  under 
a  voluntary  settlement  cannot  com- 
pel the  settlor  to  perform  any  fur- 
ther act,  than  he  has  already  done, 
to  render  such  a  settlement  opera- 
tive.   lUd. 


WASTE. 
A»f  on  his  marriage,  settled  his  estate 
on  himself  for  life,  **  without  im- 
peachment of  or  for  any  manner 
of  waste,  save  and  except  spoil  or 
destruction,  or  voluntary  or  per- 
missive waste,  or  suffering  houses 
and  buijdings  to  go  to  decay,  and 
in  not  repairing  the  same."  Held, 
that  he  was  entitled  to  cut  all  such 
timber  (except  ornamental)  as  the 


owner  of  the  estate  in  fee  simple, 
having  due  r^^d  to  his  present 
interest  and  to  the  permanent  ad- 
vantage of  his  estate,  might  pro- 
perly cnt,  in  a  due  course  of 
management.  Vincent  v.  Spieer. 

Page  380 

WIFE. 
A  testator  having  married  his  de- 
ceased wife's  sister,  and  while  liv- 
ing with  her  as  his  wife,  made  his 
will,  whereby  he  gave  all  his  real 
and  personal  estate  **  to  my  wife*' 
for  life,  and  after  her  death,  upon 
trust  "  for  all  and  every  my  chil- 
dren hereafter  to  be  bom."  At 
At  the  date  of  the  will,  the  testa- 
tor had  no  children  whatever,  but 
two  days  afler,  a  son  was  bom. 
Held,  that  the  gif^  "to  my  wife'* 
was  good,  but  that  the  son  could 
not  take  under  the  gift  to  children 
"  hereafter  to  be  born."  Pratt  v. 
Mathew.  328 

WILL. 
See  Ademption,  1,  2,  3. 
Advowson,  1,  2. 
Children. 

Contingent  Remainders. 
Conversion. 
Cumulative  Leoacies. 
Demonstrative  Legacy. 
Discretion. 
Estate. 
Exoneration. 
Goodwill, 

Illegitimate  Children.  ' 
Issue. 

Joint  Tenancy. 
Lapse. 
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See  Leasehold. 
Mortmain. 

•'  Or"  read  "  AND." 

Remoteness,  1,  2. 
Revocation. 
Solicitor  and  Client. 
Survivorship,  1,  2. 

WINDING  UP. 
A  Telegraph  Company  obtained  an 
Act  of  Incorporation.  It  laid 
down  about  400  miles  of  wires, 
but  had  spent  the  whole  subscribed 
capital  of  26,000/.  and  16,000/. 
beyond,  and  judgments  to  the  ex- 
tent of  1,800/.  had  been  entered 
up  against  the  Company.  On  'the 
petition  of  a  shareholder  it  was 
ordered  to  be  wound  up,  though 


opposed  by  a  director  on  behalf 
of  the  holders  of  one-eighth  of  the 
shares,  who  objected  that  the  Act 
of  Parliament  would  thereby  be- 
come void,  and  stated  that  the 
materials  would  sell  for  very  little, 
that  the  works  might  be  com- 
pleted for  a  small  sum,  and  that 
there  was  some  prospect  of  ob- 
taining further  pecuniary  assist- 
ance. The  Court  considering  that, 
under  the  circumstances,  the  Pe- 
titioner ought  not  to  be  compelled 
to  go  on  with  an  undertaking, 
which  might  possibly  double  his 
present  liability.  In  re  The  Elec' 
trie  Telegraph  of  Ireland. 

Page  471 
See  Contributory. 


\ 


:-     SMHr.^^ 


